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             1   SAN JOSE, CALIFORNIA                       JANUARY 17, 2006

             2   

             3                           PROCEEDINGS:

             4             (THE COURT REPORTER WAS SWORN AND ROLL WAS TAKEN.)

             5             MR. FINKELSTEIN:  GOOD MORNING, LADIES AND 

             6   GENTLEMEN.  MY NAME IS JULIUS FINKELSTEIN.  I'M SUPERVISING 

             7   DEPUTY DISTRICT ATTORNEY.  WITH ME THIS MORNING IS MR. JAMES 

             8   GIBBONS-SHAPIRO, WHO IS A DEPUTY DISTRICT ATTORNEY.  

             9             AS YOU KNOW, THIS IS A FORMAL INVESTIGATION THAT 

            10   YOU PREVIOUSLY AUTHORIZED TO COMMENCE IN DECEMBER.  AND 

            11   BECAUSE WE WANT TO KEEP ALL OPTIONS OPEN IN THIS CASE, AND 

            12   BY THAT I MEAN ALL LEGAL OPTIONS, WHETHER THAT BE A RETURN 

            13   OF AN INDICTMENT, RETURN OF AN ACCUSATION, TAKING NO FURTHER 

            14   ACTION, OR ISSUING A FURTHER REPORT, BECAUSE SEVERAL OF THE 

            15   OPTIONS INVOLVE INITIATING LEGAL PROCEEDINGS, I WANT TO GIVE 

            16   YOU SOME PRELIMINARY INSTRUCTIONS ABOUT INDICTMENTS.  

            17             YOU SHOULD NOT ASSUME FROM THE FACT THAT I'M 

            18   GIVING YOU THESE INSTRUCTIONS THAT WE INTEND TO SEEK AN 

            19   INDICTMENT AT THIS TIME.  AS WE INDICATED PREVIOUSLY, WE'RE 

            20   GOING TO HAVE TO SEE WHAT THE INVESTIGATION DISCLOSES AND 

            21   EVALUATE THAT AT SOME POINT LATER IN THE PROCEEDINGS.  BUT 

            22   BECAUSE I WANT TO KEEP THAT OPTION OPEN, I NEED TO GIVE YOU 

            23   SOME PRELIMINARY INSTRUCTIONS ABOUT INDICTMENTS THAT WOULD 

            24   ALSO APPLY TO ACCUSATIONS.  

            25             SO LET ME READ YOU A FEW INSTRUCTIONS, AND I WILL 

            26   ADDRESS ANY QUESTIONS YOU MIGHT HAVE AT THAT POINT, AND 
Page 8
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            27   HOPEFULLY AT 10:30 WE WILL BE ABLE TO CALL OUR FIRST 

            28   WITNESS.  

                                    SUE HERFURTH, CSR #9645                  
�

                                                                           28
             1             ALSO, WITH REGARD TO QUESTIONS THAT YOU MAY HAVE 

             2   OF THE WITNESSES, WE WOULD ASK THAT YOU WRITE THEM DOWN SO 

             3   THAT WE CAN REVIEW THEM THIS MORNING AND ASK THEM AT AN 

             4   APPROPRIATE TIME DURING THE PROCEEDINGS; IS THAT AGREEABLE, 

             5   MR. FOREMAN?  

             6             THE FOREMAN:  YES, IT IS.  

             7             MR. FINKELSTEIN:  LET ME START WITH THE 

             8   PRELIMINARY INSTRUCTIONS.  

             9             THE GRAND JURY SHALL FIND AN INDICTMENT WHEN ALL 

            10   THE EVIDENCE BEFORE IT TAKEN TOGETHER IF UNEXPLAINED OR 

            11   UNCONTRADICTED WOULD, IN ITS JUDGMENT, WARRANT A CONVICTION 

            12   BY A TRIAL JURY.  

            13             THIS MEANS THE GRAND JURY MUST FIND PROBABLE CAUSE 

            14   BEFORE AN INDICTMENT IS FOUND.  PROBABLE CAUSE MEANS THAT 

            15   EACH GRAND JUROR VOTING TO FIND AN INDICTMENT IS CONVINCED 

            16   OF A STATE OF FACTS AS WOULD LEAD A PERSON OF ORDINARY 

            17   CAUTION AND PRUDENCE TO BELIEVE AND CONSCIOUSLY ENTERTAIN A 

            18   STRONG SUSPICION THAT A PUBLIC OFFENSE HAS BEEN COMMITTED 

            19   AND A STRONG SUSPICION OF THE GUILT OF THE ACCUSED.  

            20             EVERY PERSON WHO TESTIFIES UNDER OATH IS A 

            21   WITNESS.  YOU ARE THE SOLE JUDGES OF THE BELIEVABILITY OF A 

            22   WITNESS, AND THE WEIGHT TO BE GIVEN TO THE TESTIMONY OF EACH 

            23   WITNESS.  IN DETERMINING THE BELIEVABILITY OF A WITNESS, YOU 

            24   MAY CONSIDER ANYTHING THAT HAS A TENDENCY TO PROVE OR 

            25   DISPROVE THE TRUTHFULNESS OF THE TESTIMONY OF THE WITNESS, 
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            26   INCLUDING BUT NOT LIMITED TO ANY OF THE FOLLOWING:  

            27             THE EXTENT OF OPPORTUNITY OR ABILITY OF THE 

            28   WITNESS TO SEE, HEAR, OR OTHERWISE BECOME AWARE OF ANY 

                                    SUE HERFURTH, CSR #9645                  
�

                                                                           29
             1   MATTER ABOUT WHICH THE WITNESS TESTIFIED; 

             2             THE ABILITY OF THE WITNESS TO REMEMBER OR TO 

             3   COMMUNICATE ANY MATTER ABOUT WHICH THE WITNESS TESTIFIED; 

             4             THE CHARACTER AND QUALITY OF THAT WITNESS; 

             5             THE DEMEANOR AND MANNER OF THE WITNESS WHILE 

             6   TESTIFYING; 

             7             THE EXISTENCE OF A BIAS, INTEREST, OR OTHER 

             8   MOTIVE; 

             9             THE EXISTENCE OR NONEXISTENCE OF ANY FACT 

            10   TESTIFIED TO BY THE WITNESS; 

            11             THE ATTITUDE OF THE WITNESS TOWARD THE ACTION OR 

            12   TOWARD THE GIVING OF TESTIMONY; 

            13             A STATEMENT MADE BY THE WITNESS THAT IS CONSISTENT 

            14   OR INCONSISTENT WITH HIS OR HER TESTIMONY; 

            15             THE CHARACTER OF THE WITNESS FOR HONESTY OR 

            16   TRUTHFULNESS OR THEIR OPPOSITES; 

            17             AN ADMISSION BY THE WITNESS OF UNTRUTHFULNESS; 

            18             THE WITNESS'S PRIOR CONVICTION OF A FELONY; 

            19             PAST CRIMINAL CONDUCT OF A WITNESS AMOUNTING TO A 

            20   MISDEMEANOR.  

            21             NOW, OBVIOUSLY, AS WE START CALLING WITNESSES AND 

            22   YOU HEAR THEIR TESTIMONY, NOT ALL OF THESE FACTORS MAY BE 

            23   APPLICABLE TO A GIVEN WITNESS.  THESE ARE ALL THE FACTORS 

            24   THAT MAY OR MAY NOT APPLY TO ANY PARTICULAR WITNESS.  

            25             NOW, LET ME GIVE YOU THE DEFINITION OF EVIDENCE.  
Page 10
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            26             EVIDENCE CONSISTS OF THE TESTIMONY OF WITNESSES, 

            27   WRITINGS, MATERIAL OBJECTS, OR ANYTHING PRESENTED TO THE 

            28   SENSES AND OFFERED TO PROVE THE EXISTENCE OR NONEXISTENCE OF 

                                    SUE HERFURTH, CSR #9645                  
�

                                                                           30
             1   A FACT.  

             2             EVIDENCE IS EITHER DIRECT OR CIRCUMSTANTIAL.  

             3   DIRECT EVIDENCE IS EVIDENCE THAT DIRECTLY PROVES A FACT.  IT 

             4   IS EVIDENCE WHICH BY ITSELF, IF FOUND TO BE TRUE, 

             5   ESTABLISHES THAT FACT.  

             6             CIRCUMSTANTIAL EVIDENCE IS EVIDENCE THAT, IF FOUND 

             7   TO BE TRUE, PROVES A FACT FROM WHICH AN INFERENCE OF THE 

             8   EXISTENCE OF ANOTHER FACT MAY BE DRAWN.  

             9             SO LET ME DIGRESS FOR A MOMENT.  IF THE ISSUE IS 

            10   WHETHER OR NOT A YOUNG CHILD HAD TAKEN SOME COOKIES OUT OF 

            11   THE COOKIE JAR BEFORE DINNER AND WAS GOING TO SPOIL HIS OR 

            12   HER APPETITE, IF HIS SISTER SAW HIM TAKE THE COOKIES OUT OF 

            13   THE COOKIE JAR, THAT WOULD BE DIRECT EVIDENCE.  

            14             IF, ON THE OTHER HAND, THE SISTER HEARD THE 

            15   CLANGING OF THE COOKIE JAR FROM THE NEXT ROOM, CAME IN A FEW 

            16   MINUTES LATER AND SAW COOKIE CRUMBS ON HER BROTHER'S LIPS, 

            17   THAT WOULD BE CIRCUMSTANTIAL EVIDENCE.  

            18             IN OTHER WORDS, YOU COULD INFER FROM THE CLANGING 

            19   NOISE OF THE COOKIE JAR, THE CRUMBS ON THE LIPS, YOU HAVE AN 

            20   INFERENCE TO DRAW THAT THE YOUNGER BROTHER ATE A COOKIE.  

            21             AN INFERENCE IS A DEDUCTION OF FACT THAT MAY 

            22   LOGICALLY AND REASONABLY BE DRAWN FROM ANOTHER FACT OR GROUP 

            23   OF FACTS ESTABLISHED BY THE EVIDENCE.  

            24             IT IS NOT NECESSARY THAT FACTS BE PROVED BY DIRECT 
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            25   EVIDENCE.  THEY MAY BE PROVED ALSO BY CIRCUMSTANTIAL 

            26   EVIDENCE OR BY A COMBINATION OF DIRECT AND CIRCUMSTANTIAL 

            27   EVIDENCE.  

            28             BOTH DIRECT AND CIRCUMSTANTIAL EVIDENCE ARE 
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             1   ACCEPTABLE AS A MEANS OF PROOF.  NEITHER IS ENTITLED TO ANY 

             2   GREATER WEIGHT THAN THE OTHER.  

             3             NOW, YOU WERE GIVEN NOTEBOOKS AND PENS.  LEAVE 

             4   THEM ON YOUR SEAT IN THE JURY ROOM WHEN YOU LEAVE EACH DAY 

             5   AND AT EACH RECESS.  YOU WILL BE ABLE TO TAKE THEM INTO THE 

             6   JURY ROOM WHEN YOU DELIBERATE.  

             7             A WORD OF CAUTION ABOUT NOTES.  YOU MAY TAKE 

             8   NOTES; HOWEVER, YOU SHOULD NOT PERMIT NOTE-TAKING TO 

             9   DISTRACT YOU FROM THE ONGOING PROCEEDINGS.  REMEMBER, YOU 

            10   ARE THE JUDGES OF THE BELIEVABILITY OF WITNESSES.  NOTES ARE 

            11   ONLY AN AID TO MEMORY, AND THEY ARE NOT TO TAKE PRECEDENCE 

            12   OVER RECOLLECTION.  A JUROR WHO DOES NOT TAKE NOTES SHOULD 

            13   RELY ON HIS OR HER RECOLLECTION OF THE EVIDENCE AND NOT BE 

            14   INFLUENCED BY THE FACT THAT OTHER JURORS DO TAKE NOTES.  

            15             NOTES ARE FOR THE NOTETAKER'S OWN PERSONAL USE IN 

            16   REFRESHING HIS OR HER RECOLLECTION OF THE EVIDENCE.  

            17             FINALLY, SHOULD ANY DISCREPANCY EXIST BETWEEN A 

            18   JUROR'S RECOLLECTION OF THE EVIDENCE AND A JUROR'S NOTES, OR 

            19   BETWEEN ONE JUROR'S RECOLLECTION AND THAT OF ANOTHER, YOU 

            20   MAY REQUEST THAT THE REPORTER READ BACK THE RELEVANT 

            21   TESTIMONY, WHICH MUST PREVAIL.  

            22             NOW, BECAUSE THIS IS A FORMAL PROCEEDING AND AT 

            23   THE END OF THIS INQUIRY WE MAY ASK YOU TO CONSIDER TAKING, 

            24   INITIATING LEGAL PROCEEDINGS, IT IS VERY IMPORTANT THAT YOU 
Page 12
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            25   DECIDE ALL QUESTIONS OF FACT IN THIS CASE FROM THE EVIDENCE 

            26   RECEIVED IN THIS PROCEEDING AND NOT FROM ANY OTHER SOURCE.  

            27             YOU MUST NOT INDEPENDENTLY INVESTIGATE THE FACTS 

            28   OR THE LAW OR CONSIDER OR DISCUSS FACTS AS TO WHICH THERE IS 

                                    SUE HERFURTH, CSR #9645                  
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             1   NO EVIDENCE.  

             2             THIS MEANS, FOR EXAMPLE, THAT YOU MUST NOT ON YOUR 

             3   OWN VISIT THE SCENE, CONDUCT EXPERIMENTS, OR CONSULT 

             4   REFERENCE WORKS OR PERSONS FOR ADDITIONAL INFORMATION.  

             5             AND IN THIS CASE, BECAUSE THERE HAS BEEN SOME 

             6   COVERAGE IN THE MEDIA ABOUT THE CASE, YOU MUST NOT BASE ANY 

             7   DECISIONS ABOUT ANYTHING REPORTED IN THE MEDIA, WHETHER THAT 

             8   BE NEWSPAPER, RADIO, TV OR ANY OTHER SOURCE, OR THE WEB.  

             9             YOU MUST NOT DISCUSS THE CASE WITH ANY OTHER 

            10   PERSON EXCEPT A FELLOW JUROR, AND THEN ONLY AFTER THE CASE 

            11   IS SUBMITTED TO YOU FOR YOUR DECISION, AND ONLY WHEN ALL 

            12   JURORS ARE PRESENT IN THE JURY ROOM.  

            13             STATEMENTS, COMMENTS, INSTRUCTIONS, OR ADVICE MADE 

            14   OR GIVEN TO YOU BY THE COURT OR DISTRICT ATTORNEY, EITHER 

            15   ORALLY OR IN WRITING, ARE NOT EVIDENCE.  HOWEVER, YOU MUST 

            16   FOLLOW THE LEGAL INSTRUCTIONS AND APPLY THEM TO THE FACTS 

            17   YOU FIND TO BE TRUE.  

            18             IN THE INVESTIGATION OF A CHARGE, THE GRAND JURY 

            19   SHALL RECEIVE NO OTHER EVIDENCE THAN WHAT IS:  

            20             ONE, GIVEN BY WITNESSES PRODUCED AND SWORN BEFORE 

            21   THE GRAND JURY; 

            22             TWO, FURNISHED BY WRITINGS, MATERIAL OBJECTS, OR 

            23   OTHER THINGS PRESENTED TO THE SENSES; 
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            24             OR THREE, CONTAINED IN A DEPOSITION THAT IS 

            25   ADMISSIBLE UNDER SUB (3) OF PENAL CODE SECTION 686.  LET ME 

            26   TELL YOU WHAT THAT SECTION PROVIDES IN PART.  

            27             THE DEPOSITION OF A WITNESS TAKEN IN THE ACTION 

            28   MAY BE READ TO THE EXTENT IT IS OTHERWISE ADMISSIBLE UNDER 

                                    SUE HERFURTH, CSR #9645                  
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             1   THE LAW OF THE STATE.  I DON'T ANTICIPATE WE ARE GOING TO BE 

             2   USING ANY DEPOSITIONS, SO I DON'T THINK THAT WILL APPLY 

             3   HERE, BUT WE'LL SEE.  

             4             FINALLY, LET ME ADVISE YOU ABOUT WHAT IS KNOWN AS 

             5   THE JOHNSON RULE.  THE GRAND JURY IS NOT REQUIRED TO HEAR 

             6   EVIDENCE FOR THE DEFENDANT, BUT IT SHALL WEIGH ALL THE 

             7   EVIDENCE SUBMITTED TO IT, AND WHEN IT HAS REASON TO BELIEVE 

             8   THAT OTHER EVIDENCE WITHIN ITS REACH WILL EXPLAIN AWAY THE 

             9   CHARGE, IT SHALL ORDER THE EVIDENCE TO BE PRODUCED, AND FOR 

            10   THAT PURPOSE MAY REQUIRE THE DISTRICT ATTORNEY TO ISSUE 

            11   PROCESS FOR THE WITNESS.  

            12             SO, JUST BY WAY OF FURTHER EXAMPLE, TO ILLUSTRATE 

            13   THE JOHNSON RULE, IF WE WERE LOOKING AT A POSSIBLE CHARGE OF 

            14   MURDER AND IT BECAME KNOWN TO US OR TO THE DISTRICT ATTORNEY 

            15   THAT THERE WAS AN ALIBI WITNESS WHO COULD ACCOUNT FOR THE 

            16   DEFENDANT'S WHEREABOUTS AT THE TIME OF THE ALLEGED KILLING, 

            17   WE WOULD WANT TO HEAR FROM THAT WITNESS, OBVIOUSLY, IN 

            18   FAIRNESS; HOWEVER, IF THE WITNESS WAS OUT OF THE COUNTRY AND 

            19   WE COULD NOT BRING IN THAT WITNESS, WE WOULD HAVE TO DECIDE 

            20   THE CASE WITHOUT THE AVAILABILITY OF THAT WITNESS.  THAT'S 

            21   WHAT IT MEANS, WITHIN ITS REACH, SO IF THAT BECOMES AN 

            22   ISSUE, I'LL GIVE YOU FURTHER INSTRUCTIONS ABOUT THAT.  

            23             I BELIEVE THAT CONCLUDES THE PRELIMINARY 
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            24   INSTRUCTIONS.  OBVIOUSLY, IF WE THINK IT'S APPROPRIATE TO 

            25   RECOMMEND THAT YOU CONSIDER AN INDICTMENT, YOU'LL HAVE 

            26   ADDITIONAL INSTRUCTIONS ABOUT WHAT CRIMES YOU SHOULD 

            27   CONSIDER WHAT NEEDS TO BE PROVEN FOR THOSE CRIMES AND SO 

            28   FORTH.  SO AT THIS POINT I'LL ASK IF THE JURORS HAVE ANY 

                                    SUE HERFURTH, CSR #9645                  
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             1   QUESTIONS ABOUT INSTRUCTIONS OR ANYTHING THAT'S HAPPENED SO 

             2   FAR.  

             3             SEEING NO QUESTIONS -- 

             4             A JUROR:  IN YOUR INSTRUCTIONS YOU BASICALLY SAID 

             5   YOU WERE GOING TO COLLECT OUR NOTES.  DO YOU INTEND TO DO 

             6   THAT -- 

             7             MR. TOMKINS:  THE NOTES YOU TAKE IN THIS 

             8   PROCEEDING, OR THIS MORNING, AT THE END OF TODAY'S SESSION, 

             9   YOU SHOULD TAKE THEM OUT OF YOUR NOTEBOOK AND LEAVE THEM ON 

            10   YOUR CHAIR AND NOT TAKE -- 

            11             MR. FINKELSTEIN:  WE'LL MAKE SURE THEY ARE SECURE.  

            12   AND IF YOU COULD WRITE YOUR NAME ON THE TOP OF EACH PAGE.  

            13   WE'LL SEE IF WE CAN GET PAPER CLIPS FOR THAT.  

            14             ANY OTHER QUESTIONS?  

            15             PERHAPS WE CAN TAKE A SHORT RECESS OF ABOUT 10 

            16   MINUTES.  THEN WE SHOULD BE READY WITH OUR FIRST WITNESS.  

            17             THE FOREMAN:  OKAY.  

            18             MR. FINKELSTEIN:  THANK YOU.  

            19             A JUROR:  ARE THERE CARDS OR SOMETHING YOU WOULD 

            20   LIKE US TO WRITE QUESTIONS ON?  

            21             MR. FINKELSTEIN:  I BELIEVE WE'LL FIND SOME CARDS 

            22   FOR YOU, YES.  
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            23             (A BRIEF RECESS WAS TAKEN.)

            24             MR. FINKELSTEIN:  WE'RE READY TO PROCEED, SO IF 

            25   YOU CAN COME TO ORDER, I WILL CALL THE FIRST WITNESS.  

            26             MR. FOREMAN, WOULD YOU SWEAR THE WITNESS IN, 

            27   PLEASE.  

            28   //

                                    SUE HERFURTH, CSR #9645                  
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             1                                                       35 - 45

             2   

             3        (PAGES 35 THROUGH 45 HAVE BEEN REDACTED AND ARE UNDER 

             4   SEAL.)

             5   //

             6   //

             7   //

             8   //

             9   //

            10   //

            11   //

            12   //

            13   //

            14   //

            15   //

            16   //

            17   //

            18   //

            19   //

            20   //

            21   //

            22   //
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            23   //

            24   //

            25   //

            26   //

            27   //

            28   //
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             1             THE FOREMAN:  LET'S RECONVENE FOR JUST A MOMENT.  

             2   LET ME READ YOU THIS GRAND JURY ADMONITION.  

             3             THE GRAND JURORS ARE ADMONISHED THAT THEY ARE NOT 

             4   TO FORM OR EXPRESS ANY OPINION ABOUT THIS CASE OR DISCUSS IT 

             5   AMONG THEMSELVES UNTIL THE GRAND JURY RECEIVES THE CASE FOR 

             6   DELIBERATION.  

             7             IN ADDITION, NO INSPECTION OF EVIDENCE SHOULD BE 

             8   CONDUCTED WITHOUT THE PERMISSION OF THE FOREPERSON AND ON 

             9   THE ADVICE OF THE PROSECUTING ATTORNEY UNTIL THE CASE IS 

            10   SUBMITTED TO THE GRAND JURY FOR DELIBERATION.  DELIBERATION 

            11   SHOULD ONLY OCCUR WHEN ALL JURORS THAT HAVE HEARD ALL OF THE 

            12   TESTIMONY IN THE CASE ARE PRESENT.  

            13             ARE THERE ANY QUESTIONS ABOUT THAT?  

            14             JUST TO CLARIFY A QUESTION THAT I HAD EARLIER OF 

            15   MR. TOMKINS, THAT MEANS YOU ARE NOT TO GO BACK AND LOOK AT 

            16   OTHER DOCUMENTS THAT MAY ALREADY HAVE BEEN PRODUCED BY LAST 

            17   YEAR'S GRAND JURY PRODUCED FOR THE CITY COUNCIL, JUST 

            18   TESTIMONY IN THIS SESSION.  

            19             MR. FINKELSTEIN:  THANK YOU VERY MUCH.  

            20             THE FOREMAN:  LET'S ADJOURN AGAIN.  

            21             (COURT WAS ADJOURNED FOR THE DAY.)
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            22   

            23             

            24             

            25             

            26             

            27             

            28             
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             1   SAN JOSE, CALIFORNIA                      JANUARY 25, 2006

             2   

             3                           PROCEEDINGS:

             4             THE FOREMAN:  ALL OF THE JURORS ARE HERE.  

             5             MR. FINKELSTEIN:  THANK YOU.  

             6             MR. FOREMAN, I BELIEVE THE REPORTER WAS PREVIOUSLY 

             7   SWORN AND ADMONISHED.  WHY DON'T WE BRING IN THE NEXT 

             8   WITNESS.  

             9             THE FOREMAN:  OKAY.  

            10                          DEL BORGSDORF,

            11   CALLED AS A WITNESS, HAVING FIRST BEEN DULY SWORN, TESTIFIED 

            12   AS FOLLOWS:  

            13             THE WITNESS:  I DO.  

            14                           EXAMINATION:

            15   BY MR. FINKELSTEIN:  

            16     Q.     MR. BORGSDORF, GOOD AFTERNOON.  WOULD YOU PLEASE 

            17   STATE YOUR FULL NAME FOR THE RECORD.  

            18     A.     DEL DOUGLAS BORGSDORF.

            19     Q.     YOU FORMALLY WERE CITY MANAGER FOR THE CITY OF SAN 

            20   JOSE?
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            21     A.     STILL AM.

            22     Q.     YOU STILL ARE.  OKAY.  

            23             MR. BORGSDORF, BEFORE I GET INTO THE SUBSTANCE OF 

            24   THIS PROCEEDING, I WILL READ YOU AN ADMONISHMENT, SO PLEASE 

            25   LISTEN CAREFULLY.  

            26             THE GRAND JURY IS CONDUCTING AN INVESTIGATION INTO 

            27   THE FOLLOWING SUBJECTS:  

            28             WHY SAN JOSE CITY OFFICIALS RECOMMENDED AND 
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             1   APPROVED THE SELECTION OF NORCAL WASTE SYSTEMS OF SAN JOSE, 

             2   ALSO KNOWN AS NORCAL, TO PROVIDE FOR THE COLLECTION OF 

             3   RESIDENTIAL WASTE AND RECYCLABLE MATERIALS.  

             4             WHAT SAN JOSE CITY OFFICIALS KNEW ABOUT INCREASED 

             5   COSTS THAT MIGHT ARISE FROM THE EMPLOYMENT OF TEAMSTERS TO 

             6   DO THE RECYCLING WORK FOR NORCAL SUBCONTRACTOR CALIFORNIA 

             7   WASTE SOLUTIONS, INC., OR CWS.  

             8             WHEN SAN JOSE OFFICIALS FIRST LEARNED ABOUT SUCH 

             9   INCREASED COSTS.  

            10             WHY SAN JOSE CITY OFFICIALS GAVE SECRET ASSURANCES 

            11   TO NORCAL THAT ADDITIONAL COSTS ARISING FROM THE USE OF 

            12   TEAMSTERS BY CWS FOR THE SORTING OF RECYCLABLE MATERIALS, 

            13   WHICH WERE NOT INCLUDED IN THE AGREEMENT WITH NORCAL, WOULD 

            14   NONETHELESS BE PAID FOR BY THE CITY OF SAN JOSE.  

            15             WHY SAN JOSE CITY OFFICIALS RECOMMENDED AND 

            16   APPROVED A RATE HIKE IN MAY 2003 TO PAY FOR ADDITIONAL 

            17   COSTS.  

            18             WHETHER SAN JOSE CITY OFFICIALS MISLED THE PUBLIC 

            19   ABOUT THE TRUE REASONS FOR THE RATE HIKE.  

            20             WHY SAN JOSE CITY OFFICIALS RECOMMENDED AND 
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            21   APPROVED A CONTRACT AMENDMENT TO THE NORCAL AGREEMENT IN 

            22   2004 TO PAY FOR ADDITIONAL COSTS DUE TO THE USE OF TEAMSTERS 

            23   FOR SORTING OF RECYCLABLE MATERIALS.  

            24             AND WHETHER ANYBODY -- ANYTHING WAS GIVEN OR 

            25   PROMISED TO SAN JOSE CITY OFFICIALS FOR INDUCEMENT TO TAKE 

            26   THESE ACTIONS.  

            27             SO THAT'S THE SCOPE OF THE INVESTIGATION.  YOU ARE 

            28   A SUBJECT OF THE GRAND JURY'S INVESTIGATION; BY THAT, I 
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             1   SIMPLY MEAN YOU ARE A PERSON WHOSE CONDUCT MIGHT BE WITHIN 

             2   THE SCOPE OF THE GRAND JURY INVESTIGATION, AND AS A RESULT 

             3   YOU HAVE CERTAIN RIGHTS, AND I WANT TO GO OVER THEM.  

             4             ONE, YOU MAY REFUSE TO ANSWER ANY QUESTION IF A 

             5   TRUTHFUL ANSWER TO THE QUESTION WOULD TEND TO INCRIMINATE 

             6   YOU.  

             7             ANYTHING YOU DO OR SAY MAY BE USED AGAINST YOU BY 

             8   THE GRAND JURY OR IN A SUBSEQUENT LEGAL PROCEEDING.  

             9             AND IF YOU HAVE RETAINED COUNSEL, THE GRAND JURY 

            10   WILL PERMIT YOU A REASONABLE OPPORTUNITY TO STEP OUTSIDE THE 

            11   GRAND JURY ROOM TO CONSULT WITH COUNSEL IF YOU SO DESIRE.  

            12             DO YOU UNDERSTAND EACH OF THESE RIGHTS?  

            13     A.     I DO.

            14     Q.     DO YOU HAVE ANY QUESTIONS ABOUT THESE RIGHTS?

            15     A.     NO.

            16     Q.     THANK YOU VERY MUCH.  WHEN WERE YOU FIRST APPOINTED 

            17   CITY MANAGER?

            18     A.     MY OFFICIAL APPOINTMENT DATE WAS SEPTEMBER 24 OF 

            19   1999.
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            20     Q.     AND WHO APPOINTED YOU?

            21     A.     THE MAYOR AND CITY COUNCIL ACTING AS A GROUP.

            22     Q.     AS CITY MANAGER, WHO DO YOU REPORT TO?

            23     A.     I REPORT TO THE 11 MEMBERS OF THE CITY COUNCIL AND 

            24   THE MAYOR.

            25     Q.     AND IS YOUR POSITION AN AT WILL POSITION?

            26     A.     VERY MUCH SO.

            27     Q.     AT WHOSE PLEASURE DO YOU SERVE?

            28     A.     I SERVE AT THE PLEASURE OF THE MAJORITY OF THE CITY 
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             1   COUNCIL.

             2     Q.     AND I UNDERSTAND YOU'RE ABOUT TO LEAVE CITY SERVICE 

             3   AND EMBARK ON A NEW POSITION; IS THAT CORRECT?

             4     A.     YES, I'VE RETIRED EFFECTIVE FEBRUARY 4.

             5     Q.     NOW, I WANT TO ASK YOU SOME QUESTIONS ABOUT SAN 

             6   JOSE CITY GOVERNMENT IN GENERAL TO GET SOME BACKGROUND TO 

             7   THESE PROCEEDINGS.  DOES THE CITY OF SAN JOSE OPERATE UNDER 

             8   A COUNCIL-MANAGER FORM OF GOVERNMENT?

             9     A.     IT DOES.

            10     Q.     DOES THAT FORM OF GOVERNMENT COMBINE THE POLICY 

            11   LEADERSHIP OF ELECTED OFFICIALS IN THE FORM OF A CITY 

            12   COUNCIL WITH THE MANAGERIAL EXPERTISE OF AN APPOINTED CITY 

            13   MANAGER?  

            14     A.     IT DOES, ALONG WITH THE EXPERTISE OF ADDITIONAL 

            15   APPOINTEES OF THE MAYOR AND CITY COUNCIL.  IT'S NOT SIMPLY 

            16   MAYOR AND CITY COUNCIL AND CITY MANAGER POSITION.  THERE ARE 

            17   OTHERS AS WELL.  

            18     Q.     UNDER SAN JOSE'S FORM OF GOVERNMENT, DOES THE MAYOR 

            19   HAVE THE AUTHORITY TO GIVE ORDERS TO THE CITY MANAGER?
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            20     A.     NO.

            21     Q.     NOW, IS THE CITY MANAGER'S OFFICE RESPONSIBLE FOR 

            22   THE DAY-TO-DAY OVERSIGHT AND MANAGEMENT OF ALL 15 CITY 

            23   DEPARTMENTS?

            24     A.     THERE ARE MORE THAN 15, SO I WOULD ANSWER THAT 

            25   GENERALLY, YES, BUT THERE ARE MORE DEPARTMENTS THAN THAT; 

            26   THERE ARE ALSO OFFICE DIRECTORS AND OFFICES TREATED AS 

            27   DEPARTMENTS NOT UNDER THE DIRECTION OF THE CITY MANAGER.

            28     Q.     HOW MANY OFFICES AND/OR DEPARTMENTS DOES THE CITY 
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             1   MANAGER'S OFFICE OVERSEE?

             2     A.     THERE ARE, I BELIEVE AT LAST COUNT, 18 DEPARTMENTS, 

             3   AND THEN ABOUT FOUR, I BELIEVE, OFFICES THAT WOULD FIT MY 

             4   DEFINITION.

             5     Q.     TO GIVE SOME EXAMPLES, THAT WOULD INCLUDE SUCH 

             6   DEPARTMENTS OR AGENCIES SUCH AS POLICE?

             7     A.     YES.

             8     Q.     FIRE?

             9     A.     YES.

            10     Q.     MINETA SAN JOSE INTERNATIONAL AIRPORT?

            11     A.     YES.

            12     Q.     PUBLIC WORKS?

            13     A.     YES.

            14     Q.     PLANNING?  

            15     A.     YES.

            16     Q.     BUILDING AND CODE ENFORCEMENT?

            17     A.     YES.  ACTUALLY, PLANNING AND BUILDING CODE 

            18   ENFORCEMENT IS THE SAME DEPARTMENT, BUT THE ANSWER IS STILL 
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            19   YES.

            20     Q.     ENVIRONMENTAL SERVICES?

            21     A.     YES.

            22     Q.     HOUSING?

            23     A.     YES.

            24     Q.     SAN JOSE PUBLIC LIBRARY?

            25     A.     YES.

            26     Q.     AND OTHERS?

            27     A.     YES.

            28     Q.     IN ADDITION, DOES THE CITY MANAGER'S OFFICE DIRECT 
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             1   THE DEVELOPMENT AND IMPLEMENTATION OF THE CITY'S OPERATING 

             2   AND CAPITAL BUDGETS?

             3     A.     YES, ALTHOUGH THERE ARE OPERATING AND CAPITAL 

             4   BUDGETS THAT ARE BEYOND THE MANAGER'S AUTHORITY.  ALSO 

             5   WITHIN WHAT WE REFER TO AS CITY BUDGET AND CITY OPERATION.

             6     Q.     DO THESE BUDGETS COMBINED TOTAL OVER 2.4 BILLION 

             7   DOLLARS ANNUALLY?

             8     A.     YES.  

             9     Q.     AS CITY MANAGER, DO YOU REGULARLY ATTEND MEETINGS 

            10   OF THE CITY COUNCIL?  

            11     A.     I DO.

            12     Q.     I WOULD LIKE TO NOW TURN TO THE BACKGROUND OF WHAT 

            13   SOME HAVE REFERRED TO AS THE NORCAL DEAL.  IN 2000, DID THE 

            14   CITY OF SAN JOSE ISSUE A REQUEST FOR PROPOSALS, OR RFP, FOR 

            15   RECYCLE PLUS SERVICES?

            16     A.     YES.

            17     Q.     I TAKE IT RFP IS SHORTHAND FOR REQUEST FOR 

            18   PROPOSALS?
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            19     A.     IT IS.

            20             MR. FINKELSTEIN:  MR. FOREMAN, I HAVE A CERTIFIED 

            21   COPY OF THE 2000 RFP FOR RECYCLE PLUS SERVICES.  I WOULD ASK 

            22   THAT YOU MARK THIS AS EXHIBIT 3.  

            23             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

            24   JURY EXHIBIT GRAND JURY 3.)

            25             THE FOREMAN:  SO MARKED.  

            26   BY MR. FINKELSTEIN:  

            27     Q.     MR. BORGSDORF, WOULD YOU TAKE A LOOK AT EXHIBIT 3 

            28   AND TELL US IF YOU RECOGNIZE THIS DOCUMENT?  
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             1     A.     IN A GENERAL WAY, YES.

             2     Q.     THIS IS A CERTIFIED COPY, CORRECT?

             3     A.     THAT'S WHAT IT SAYS.

             4     Q.     WHAT ARE RECYCLE PLUS SERVICES?

             5     A.     THEY RANGED FROM -- THE ESSENTIAL SERVICES ARE THE 

             6   COLLECTION AND DISPOSAL OF SOLID WASTE AND THE DISPOSAL, 

             7   COLLECTION AND DISPOSAL OF RECYCLABLES.  YARD WASTE COULD BE 

             8   INCLUDED.

             9     Q.     WAS THIS AN IMPORTANT CONTRACT FOR THE CITY OF SAN 

            10   JOSE?

            11     A.     OF COURSE.

            12     Q.     AND WHY IS THAT?

            13     A.     WELL, IT'S A MAJOR, I WOULD CALL IT A CORE SERVICE, 

            14   BASIC CITY SERVICE.  MANY CITIES IN THE COUNTRY STILL ARE IN 

            15   THE BUSINESS THEMSELVES.  THIS IS PROBABLY ONE OF THE 

            16   LARGEST PRIVATE CONTRACT SERVICES IN THE COUNTRY, SO IT'S 

            17   FROM A CONTRACTING SERVICE AS WELL AS THE SERVICE ITSELF 
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            18   CERTAINLY AN IMPORTANT ONE.

            19     Q.     WAS THIS ALSO AN IMPORTANT CONTRACT FOR THE MAYOR?

            20     A.     I COULDN'T SPEAK FOR THE MAYOR, BUT JUST AS A 

            21   GENERAL STATEMENT I CAN'T IMAGINE THE MAYOR AND CITY COUNCIL 

            22   WOULDN'T ALSO REGARD THIS AS VERY IMPORTANT.

            23     Q.     WHY IS THAT, FOR THE SAME REASON AS YOU?

            24     A.     SAME REASONS, ESSENTIAL CITY SERVICE.

            25     Q.     UNLIKE THE MAYOR AND CITY COUNCIL, YOUR POSITION IS 

            26   NOT AN ELECTED ONE, IS IT?

            27     A.     NO.

            28     Q.     IN YOUR EXPERIENCE, WHEN SOMETHING HAPPENS TO 
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             1   INTERFERE WITH THE COLLECTION OF TRASH, DOES THAT TEND TO 

             2   BRING PROTESTS AND COMPLAINTS?

             3     A.     A LOT OF MY CAREER WAS IN THE MIDWEST, AND PERHAPS 

             4   WITH BAD SNOW REMOVAL I WOULD PUT IT IN THE TOP THREE.

             5     Q.     WE DON'T HAVE TOO MANY PROBLEMS WITH SNOW REMOVAL.  

             6     A.     I APPRECIATE THAT.

             7     Q.     WHEN WAS THE RFP RELEASED?

             8     A.     I WOULD HAVE TO REFER TO THE DOCUMENT FOR THE DATE.

             9     Q.     ALL RIGHT, GO AHEAD.  

            10     A.     IT WAS RELEASED, ACCORDING TO THESE DOCUMENTS, ON 

            11   APRIL 28 OF 2000.

            12     Q.     HOW LONG DID IT TAKE FOR THE CITY TO DEVELOP THIS 

            13   RFP?

            14     A.     I WOULD ARGUE FROM MY RECOLLECTION IT WAS IN 

            15   PROCESS IN MANY WAYS BEFORE I CAME TO WORK FOR THE CITY, SO 

            16   IT PREDATES SEPTEMBER OF 1999, WHEN I STARTED.  SO I WOULD 

            17   SAY WELL IN EXCESS OF THAT YEAR.
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            18     Q.     I TAKE IT THAT WAS DUE IN PART TO THE IMPORTANCE OF 

            19   THESE AGREEMENTS, CORRECT?

            20     A.     BOTH THE IMPORTANCE OF THE AGREEMENT AND THE CITY 

            21   WAS IN THE, IN AN EFFORT TO CHANGE THE WAY THE SERVICE WAS 

            22   DELIVERED, TO MAKE IT SIMPLER OR MORE USER FRIENDLY FOR THE 

            23   CUSTOMER.  IT WASN'T JUST THE COMPLEXITY OF THE CONTRACT, IT 

            24   WAS ALSO THE INTERACTION WITH CITIZEN CUSTOMERS AND HOW WE 

            25   PROVIDE THE SERVICE.  

            26     Q.     AND DURING THE DEVELOPMENT OF THE RFP, WERE STEPS 

            27   INCLUDED TO ENSURE INPUT FROM A VARIETY OF SOURCES?

            28     A.     YES.
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             1     Q.     DID THESE STEPS INCLUDE COMMUNITY MEETINGS TO 

             2   GATHER RESIDENT INPUT?

             3     A.     I DON'T RECALL, BUT I'M SURE THAT WOULD BE THE SAN 

             4   JOSE WAY.  I DON'T RECALL ATTENDING ANY SINCE I WAS 

             5   EMPLOYED, BUT THAT WOULD BE THE TYPICAL APPROACH.

             6     Q.     YOU WOULD BE SURPRISED IF THEY HAD NOT OCCURRED IN 

             7   THIS CASE?

             8     A.     YES.

             9     Q.     DID THESE STEPS ALSO INCLUDE MEETINGS WITH THEN 

            10   CURRENT CONTRACTORS TO DISCUSS CHANGES AND POSSIBLE 

            11   IMPROVEMENTS TO THE RECYCLE PLUS PROGRAM?

            12     A.     THEY MAY HAVE, BUT I DON'T KNOW.

            13     Q.     DID THE STEPS ALSO INCLUDE CITY COUNCIL APPROVAL OF 

            14   POLICY AND PROGRAM DIRECTION?

            15     A.     THEY DID.  THERE WAS AN EXTENSIVE SERIES OF 

            16   MEETINGS WITH THE CITY COUNCIL AROUND THE DEVELOPMENT OF THE 
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            17   RFP AND IN ADVANCE OF ITS ISSUANCE.

            18     Q.     WHO WOULD BE THE MOST KNOWLEDGEABLE PERSON AT THE 

            19   CITY REGARDING QUESTIONS CONCERNING THE DEVELOPMENT OF THIS 

            20   RFP?

            21     A.     CARL MOSHER, WHO WAS THE DIRECTOR OF ENVIRONMENTAL 

            22   SERVICES, WITHIN WHOSE DEPARTMENT THIS SERVICE IS 

            23   IMPLEMENTED.  

            24     Q.     PRIOR TO THE RELEASE OF THE RFP, DID ENVIRONMENTAL 

            25   SERVICES CIRCULATE THE DRAFT RFP FOR INTERNAL AND EXTERNAL 

            26   REVIEW?

            27     A.     I WOULD EXPECT THEY DID; I DON'T RECALL PRECISELY, 

            28   BUT THAT WOULD CERTAINLY NOT BE INAPPROPRIATE.
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             1     Q.     DID YOU REVIEW THE RFP PRIOR TO ITS RELEASE?

             2     A.     I DID NOT.

             3     Q.     AS YOU SIT HERE TODAY, DO YOU HAVE ANY REASON TO 

             4   BELIEVE THAT THE DEVELOPMENT PROCESS DID NOT ASSURE THAT THE 

             5   REQUIREMENTS AND SPECIFICATIONS AS SET FORTH IN THE FINAL 

             6   RFP COVERED EVERYTHING THAT WAS NECESSARY TO MEET THE CITY'S 

             7   GOALS AND POLICIES FOR A NEW RECYCLE PLUS AGREEMENT?

             8     A.     NO, I BELIEVE IT DID.  AGAIN, THE LEVEL OF 

             9   DISCUSSION I DID OBSERVE AT THE CITY COUNCIL LEVEL CERTAINLY 

            10   WOULD LEAD ME TO HAVE CONFIDENCE THAT ALL THE BASES WERE 

            11   COVERED.

            12     Q.     AND THAT THE RFP WAS IN COMPLETE CONFORMITY WITH 

            13   ALL CITY LAWS AND POLICIES?  

            14     A.     I COULDN'T SPEAK TO THAT LEVEL OF DETAIL, BUT 

            15   CERTAINLY FROM A POLICY STANDPOINT I FELT IT PROVIDED FOR 

            16   ALL OF THE SERVICES WE WERE TRYING TO COVER.
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            17     Q.     DID THE MAYOR HAVE THE AUTHORITY ON HIS OWN TO 

            18   UNILATERALLY MODIFY THE RFP WITHOUT CITY COUNCIL APPROVAL?

            19     A.     NOT TO MY BELIEF.

            20     Q.     SORRY?

            21     A.     NOT TO MY BELIEF.

            22     Q.     DO YOU RECALL THERE WERE SEVEN PROPOSALS RECEIVED 

            23   IN RESPONSE TO THE RFP?  

            24     A.     I COULDN'T TELL YOU IF THERE ARE SIX OR SEVEN, BUT 

            25   IF IT WASN'T SEVEN, IT WAS SIX.

            26     Q.     YOUR RECOLLECTION IS THAT IT IS SIX OR SEVEN?

            27     A.     YES.

            28     Q.     WAS ONE OF THE PROPOSALS THE CITY RECEIVED FROM 
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             1   NORCAL WASTE SYSTEMS, INC.?

             2     A.     YES.

             3     Q.     AND NORCAL WASTE SYSTEMS, INC. IS SOMETIMES KNOWN 

             4   AS NORCAL, CORRECT?

             5     A.     YES.

             6             MR. FINKELSTEIN:  MR. FOREMAN, I HAVE A CERTIFIED 

             7   COPY OF A NORCAL PROPOSAL.  I WOULD ASK THAT YOU MARK IT AS 

             8   GRAND JURY EXHIBIT 4.  

             9             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

            10   JURY EXHIBIT 4.) 

            11   BY MR. FINKELSTEIN:  

            12     Q.     MR. BORGSDORF, WOULD YOU LOOK AT EXHIBIT 4 AND TELL 

            13   US IF YOU HAVE SEEN THAT DOCUMENT BEFORE?

            14     A.     I'M FAMILIAR WITH IT HAVING BEEN SUBMITTED.  I 

            15   DON'T BELIEVE I REVIEWED THIS PARTICULAR DOCUMENT OR THE 
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            16   ORIGINALS THAT WERE SUBMITTED FOR ANY OF THE PROPOSALS.

            17     Q.     THE DOCUMENT, EXHIBIT 4, DOES RECITE THAT IT'S A 

            18   CERTIFIED COPY, CORRECT?

            19     A.     IT DOES.

            20     Q.     NOW, DO YOU RECALL THAT THE NORCAL PROPOSAL 

            21   SPECIFIED THAT IT WOULD BE USING A SUBCONTRACTOR KNOWN AS 

            22   CALIFORNIA WASTE SOLUTIONS, INC., OR CWS, TO HANDLE SORTING 

            23   AND RECYCLABLES?

            24     A.     I BELIEVE IT DID, YES.

            25     Q.     LET ME ASK YOU ABOUT A PROCESS.  IS THE PLACE WHERE 

            26   THE RECYCLABLES ARE SORTED CALLED A MATERIALS RECOVERY 

            27   FACILITY?

            28     A.     IT IS.
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             1     Q.     OR MRF?

             2     A.     OR MRF, COMMONLY.

             3     Q.     ARE THE WORKERS WHO SORT RECYCLABLES AT THE 

             4   MATERIALS RECOVERY FACILITIES KNOWN AS MRF WORKERS OR MRF 

             5   WORKERS?

             6     A.     THEY ARE, ALTHOUGH THERE IS A LEVEL OF MRF 

             7   SOPHISTICATION, SO THEY MAY BE CALLED A LOT OF THINGS.  IT 

             8   WORKS FOR SHORTHAND, I THINK, IN OUR ENVIRONMENT.

             9     Q.     DID THE NORCAL PROPOSAL SPECIFY THAT CWS WOULD BE 

            10   EMPLOYING MRF WORKERS WHO WOULD BE REPRESENTED BY ILWU LOCAL 

            11   6?  

            12     A.     AS I RECALL THEIR PROPOSAL, THEY REFERENCED A 

            13   NUMBER OF UNIONS, BUT I BELIEVE THE CWS MRF WORKERS WERE IN 

            14   THE LONGSHOREMEN'S UNION.

            15     Q.     WAS ANYTHING IN RFP THAT REQUIRED THAT THE MRF 
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            16   WORKERS EMPLOYED BY CWS BE REPRESENTED BY THE TEAMSTERS?

            17     A.     NO, I DO NOT BELIEVE SO.

            18     Q.     WAS THERE ANY CITY POLICY THAT REQUIRED THAT THE 

            19   MRF WORKERS BE REPRESENTED BY TEAMSTERS?

            20     A.     NO, I THINK THE CITY POLICY MORE ACCURATELY 

            21   REFLECTED IT WOULD BE, WOULD SAY THERE IS NOT A POLICY THAT 

            22   REQUIRES SPECIFIC UNION REPRESENTATION, I.E., TEAMSTERS OR 

            23   LONGSHOREMEN OR ANY SPECIFIC UNION.

            24     Q.     WAS THERE ANY CITY POLICY THAT REQUIRED THAT AN 

            25   EMPLOYER GIVE A PREFERENCE IN HIRING TO MEMBERS OF A 

            26   PARTICULAR UNION?

            27     A.     I DON'T BELIEVE SO, NO.

            28     Q.     DO YOU KNOW WHETHER THE CITY COULD EVEN LAWFULLY 
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             1   REQUIRE THAT AN EMPLOYER GIVE A PREFERENCE IN HIRING TO 

             2   MEMBERS OF A PARTICULAR UNION?

             3     A.     I BELIEVE WE CAN'T.  I BELIEVE I HAVE HEARD RICK 

             4   DOYLE SAY THAT.

             5     Q.     THAT YOU CANNOT?

             6     A.     THAT YOU CANNOT, CORRECT.

             7     Q.     THAT THAT MAY CONSTITUTE A VIOLATION OF FEDERAL 

             8   LAWS?

             9     A.     I HAVE NOT HEARD HIM SAY THAT.  I HAVE HEARD HIM 

            10   SAY HE COULD NOT REQUIRE A PREFERENCE FOR A SPECIFIC UNION.

            11     Q.     WAS THERE ANYTHING IN THE RFP THAT REQUIRED THAT 

            12   THE MRF WORKERS BE PAID ADDITIONAL WAGES AND BENEFITS THAT 

            13   WERE NOT INCLUDED IN THE PROPOSAL THAT NORCAL SUBMITTED TO 

            14   THE CITY COUNCIL FOR CONSIDERATION?
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            15     A.     I DON'T BELIEVE SO.

            16     Q.     WAS THERE ANYTHING IN THE CITY'S PREVAILING WAGE 

            17   POLICY THAT REQUIRED THAT THE MRF WORKERS BE PAID ADDITIONAL 

            18   WAGES AND BENEFITS NOT INCLUDED IN THE PROPOSAL THAT NORCAL 

            19   SUBMITTED TO THE CITY COUNCIL FOR CONSIDERATION?

            20     A.     I DON'T KNOW THE ANSWER.

            21     Q.     OKAY.  NOW, YOU'VE TOLD US THAT YOU BELIEVE THE RFP 

            22   WAS GENERALLY CONSISTENT WITH CITY POLICY, CORRECT?

            23     A.     YES.

            24     Q.     AND YOU TOLD US THAT THERE WAS THIS LENGTHY 

            25   DEVELOPMENT PROCESS THAT WENT INTO PRODUCING THE RFP BEFORE 

            26   IT WAS RELEASED, CORRECT?

            27     A.     YES.

            28     Q.     WE TALKED ABOUT A NUMBER OF STEPS THAT WENT INTO 
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             1   THE DEVELOPMENT OF RFP, CORRECT?

             2     A.     YES.

             3     Q.     ARE YOU SUGGESTING THAT IT'S POSSIBLE THAT THE RFP 

             4   WAS NOT IN CONFORMITY WITH THE CITY'S PREVAILING WAGE 

             5   POLICY?

             6     A.     I'M SIMPLY SAYING IF YOU TAKE ALL EARLIER POLICIES, 

             7   ALL OF THE CONDITIONS IN THE RFP IN THE PROPOSALS AND ALL OF 

             8   THE POLICIES, IT'S BEYOND THE LEVEL OF DETAIL.  I CANNOT 

             9   GIVE YOU AN ANSWER.

            10     Q.     WAS THERE ANYTHING IN THE CITY'S LIVING WAGE POLICY 

            11   REQUIRING THAT MRF WORKERS BE PAID ADDITIONAL WAGES AND 

            12   BENEFITS BEYOND WHAT WAS INCLUDED IN THE PROPOSAL THAT 

            13   NORCAL SUBMITTED TO THE CITY COUNCIL FOR CONSIDERATION?  

            14     A.     I DON'T BELIEVE SO.  I THINK THE REQUIREMENTS ARE 
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            15   FAIRLY CLEAR, THAT THEY NEEDED TO MEET WAGE, PREVAILING WAGE 

            16   POLICIES OF THE CITY.  THAT WOULD, CERTAINLY WOULD REQUIRE 

            17   ADDITIONAL INCREMENTS BEYOND THAT.

            18     Q.     I UNDERSTAND THAT.  DO YOU KNOW WHETHER OR NOT THE 

            19   CITY'S PREVAILING WAGE POLICY OR LIVING WAGE POLICY APPLIED 

            20   TO MRF WORKERS USED BY A SUBCONTRACTOR IN THIS PROPOSAL?

            21     A.     I DO NOW; I DID NOT THEN.

            22     Q.     WHAT IS YOUR UNDERSTANDING NOW?

            23     A.     THAT IT DOES NOT.

            24     Q.     DOES NOT?

            25     A.     DOES NOT.

            26     Q.     SO, BASED ON WHAT YOU KNOW NOW, YOU CAN SAY THAT 

            27   THERE WAS NOTHING IN EITHER THE CITY'S PREVAILING WAGE 

            28   POLICY OR LIVING WAGE POLICY THAT REQUIRED THAT THE MRF 
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             1   WORKERS BE PAID MORE THAN WHAT NORCAL WAS PROPOSING IN ITS 

             2   PROPOSAL?

             3     A.     WELL, IF YOU FOLLOW THE CHRONOLOGY, AND I'M SURE WE 

             4   WILL, THERE WAS A COUNCIL STUDY SESSION IN 2001 RIGHT ON 

             5   THAT POINT.  BUT WHAT I LEARNED, BOTH IN THAT SESSION AND 

             6   SUBSEQUENTLY, WOULD SUGGEST THAT THERE WAS NO REQUIREMENT IN 

             7   THE CITY POLICY THAT WAS IN PLACE WHEN THIS CONTRACT WAS 

             8   ENTERED INTO TO REQUIRE THE PREVAILING WAGE TO APPLY TO THE 

             9   MRF WORKERS AT THAT TIME.

            10     Q.     THANK YOU.  NOW, DO YOU RECALL THAT THERE WERE 

            11   THREE SEPARATE REVIEW COMMITTEES ESTABLISHED TO EVALUATE THE 

            12   PROPOSALS?

            13     A.     YES.
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            14     Q.     THERE WAS A STAFF EVALUATION PANEL?

            15     A.     YES.

            16     Q.     WHO WAS ON THE STAFF EVALUATION PANEL?

            17     A.     I COULDN'T GIVE YOU ALL THREE, BUT IT WAS AN 

            18   EXTERNAL PANEL OF FOLKS FROM OTHER CITIES.  THERE WAS AN 

            19   OPERATIONS PANEL AND AN EXECUTIVE TEAM, BUT I COULDN'T 

            20   RECITE THE MEMBERS OF EACH GROUP.

            21     Q.     CAN YOU RECALL ANY OF THE MEMBERS OF ANY PANEL?

            22     A.     THE EXECUTIVE TEAM, AS I RECALL, IS A 

            23   REPRESENTATIVE FROM MY OFFICE, MY SENIOR DEPUTY, SENIOR 

            24   MANAGER.  SOME DEPARTMENT HEADS, REPRESENTATIVES OF THE CITY 

            25   DISTRICT ATTORNEY'S OFFICE.

            26     Q.     CAN YOU PROVIDE US WITH ANY NAMES?

            27     A.     NO, NOT OFF THE TOP OF MY HEAD.

            28     Q.     SO THERE WAS A STAFF EVALUATION PANEL; IS THAT 
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             1   CORRECT?

             2     A.     YES.

             3     Q.     DID THE STAFF EVALUATION PANEL AT ANY TIME RAISE 

             4   ANY CONCERNS ABOUT MRF WORKERS NOT BEING REPRESENTED BY THE 

             5   TEAMSTERS?

             6     A.     NOT THAT I RECALL.

             7     Q.     AND I THINK YOU SAID THERE WAS AN EXTERNAL PANEL?

             8     A.     YES, PEOPLE FROM OTHER CITIES, PROFESSIONAL PEOPLE.

             9     Q.     DID THE EXTERNAL PANEL EVER RAISE CONCERNS ABOUT 

            10   MRF WORKERS NOT BEING REPRESENTED BY THE TEAMSTERS?

            11     A.     I DOUBT THAT THEY DID.  I DON'T KNOW THAT, BUT I 

            12   SUSPECT THEY ARE IN THE SAME POSITION I WOULD BE IN HAVING 

            13   COME FROM ANOTHER STATE, MAYBE NOT HAVING BEEN FAMILIAR WITH 
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            14   THOSE POLICIES.

            15     Q.     DID YOU SAY THERE WAS A CITY EXECUTIVE COMMITTEE?

            16     A.     YES.

            17     Q.     YOU DON'T RECALL THE NAMES OF ANYONE IN THE 

            18   COMMITTEE?

            19     A.     I BELIEVE THE REPRESENTATIVE FROM MY OFFICE WAS 

            20   SENIOR DEPUTY CITY MANAGER NOW RETIRED DARRYL DEARBORN 

            21   (PHONETIC).  I BELIEVE THE CITY ATTORNEY SERVED, AND THAT, I 

            22   BELIEVE, AS I RECALL IT, THE THEN STREETS TRAFFIC DIRECTOR 

            23   WAYNE T-A-N-D-A SERVED.

            24     Q.     DID THE EXECUTIVE COMMITTEE EVER RAISE ANY CONCERNS 

            25   ABOUT MRF WORKERS NOT BEING REPRESENTED BY THE TEAMSTERS?

            26     A.     NOT THAT I RECALL.  THERE WAS NO REASON THEY WOULD 

            27   HAVE BROUGHT THAT TO MY ATTENTION NECESSARILY.

            28     Q.     DID ALL THREE REVIEW PANELS RECOMMEND THE SAME 
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             1   THREE COMPANIES?

             2     A.     I BELIEVE SO, YES.

             3     Q.     THOSE WOULD BE NORCAL WASTE SYSTEMS, GREEN TEAM, 

             4   AND GREEN WASTE RECOVERY?

             5     A.     I BELIEVE THAT'S CORRECT.

             6     Q.     SUBSEQUENT TO THESE SEPARATE REVIEW COMMITTEES, DID 

             7   THE ENVIRONMENTAL SERVICES DEPARTMENT RECOMMEND THE 

             8   SELECTION OF THESE SAME THREE COMPANIES TO THE CITY COUNCIL 

             9   IN A MEMORANDUM DATED SEPTEMBER 22, 2000?

            10     A.     I DON'T RECALL IT SPECIFICALLY, BUT IF YOU CAN 

            11   SHARE IT WITH ME -- 

            12             MR. FINKELSTEIN:  WE HAVE AN EXHIBIT, MR. FOREMAN.  
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            13   I HAVE A CERTIFIED COPY OF A SEPTEMBER 22, 2000 MEMORANDUM 

            14   FROM CARL MOSHER, AND I WOULD ASK THAT THIS BE MARKED AS 

            15   EXHIBIT 5.  

            16             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

            17   JURY EXHIBIT 5.)

            18             THE FOREMAN:  SO MARKED.  

            19             MR. FINKELSTEIN:  THANK YOU.

            20   BY MR. FINKELSTEIN:

            21     Q.     MR. MOSHER [SIC], COULD YOU TAKE A LOOK AT EXHIBIT 

            22   5?

            23     A.     I'M MR. BORGSDORF.

            24     Q.     I'M SORRY, MR. BORGSDORF.  I'M GETTING AHEAD OF 

            25   MYSELF.  

            26     A.     YES, THERE IS CLEARLY A SELECTION RECOMMENDATION TO 

            27   THE MAYOR AND CITY COUNCIL DATED SEPTEMBER 22, PRECISELY AS 

            28   YOU HAVE INDICATED ARE THE ONES THEY RECOMMEND.
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             1     Q.     AND WHAT DATE AGAIN?

             2     A.     SEPTEMBER 22, 2000.

             3     Q.     DID YOU PARTICIPATE IN THE PREPARATION OF THIS 

             4   MEMORANDUM?

             5     A.     IN THE WAY THAT AS ITEMS GO FORWARD TO THE CITY 

             6   COUNCIL I'M OFFERING THE SIGNATURE APPROVAL, THAT IT'S 

             7   PREPARED AND READY TO GO TO THE CITY COUNCIL.  TO THAT 

             8   EXTENT AND IN OUR AGENDA REVIEW PROCESS I PARTICIPATE.

             9     Q.     SO YOU REVIEWED THE MEMORANDUM AT THE TIME?

            10     A.     YES.

            11     Q.     AND YOU APPROVED THE MEMORANDUM?

            12     A.     I DID.
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            13     Q.     DID THE ENVIRONMENTAL SERVICES DEPARTMENT 

            14   MEMORANDUM RAISE ANY CONCERNS ABOUT MRF WORKERS NOT BEING 

            15   REPRESENTED BY THE TEAMSTERS?

            16     A.     I DON'T BELIEVE SO, BUT I WOULD HAVE TO REREAD IT.

            17     Q.     COULD YOU MAYBE TAKE A MOMENT AND SEE IF YOU COULD 

            18   LOCATE ANYTHING THAT SPEAKS TO THAT?

            19     A.     IT MAKES REFERENCE TO THE CITY, LABOR POLICIES OF 

            20   THE CITY, INCLUDING PREVAILING WAGES FOR DISPLACED WORKERS.  

            21   I SUSPECT SINCE THE CONTRACT IS WITH NORCAL, NOT WITH CWS, 

            22   IT MAY NOT MENTION, I DON'T SEE THAT IN A CURSORY REVIEW, A 

            23   MENTION OF MRF WORKERS.

            24     Q.     BY THE WAY, IF YOU TURN TO THE FIRST PAGE OF THE 

            25   MEMORANDUM, WHICH IS THE SECOND PAGE OF THE EXHIBIT, THERE'S 

            26   A SIGNATURE ON THE APPROVAL BOX.  THAT'S YOUR SIGNATURE, I 

            27   TAKE IT?  

            28     A.     IT IS.
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             1     Q.     LET ME DIRECT YOUR ATTENTION TO PAGE SIX OF 

             2   ATTACHMENT D.  

             3     A.     ATTACHMENT D?  

             4     Q.     D AS IN DAVID.  DO YOU HAVE THAT IN FRONT OF YOU?

             5     A.     I DO.

             6     Q.     THIS ATTACHMENT D IS THE SECTION THAT SORT OF 

             7   SUMMARIZES THE VARIOUS PROPOSALS SUBMITTED, CORRECT?

             8     A.     IT APPEARS TO BE A PARAGRAPH HIGHLIGHTING SOME 

             9   EXCEPTIONS RELATING TO REPUBLIC.  PAGE SIX, ATTACHMENT D, 

            10   STARTS REPUBLIC PROPOSED 11 EXCEPTIONS.

            11     Q.     APPARENTLY, THE CERTIFIED COPY WAS NOT, DOESN'T 
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            12   CONFORM TO MY COPY, SO LET ME HAVE YOU LOOK AT THAT EXHIBIT 

            13   AND SEE IF YOU CAN FIND A SECTION THAT GOES THROUGH EACH OF 

            14   THE PROPOSALS, AND I'M LOOKING FOR THE ONE THAT APPLIES TO 

            15   THE GREEN TEAM.  I HAVE IT AS GREEN TEAM, PAGE SIX, ON THE 

            16   BOTTOM OF THE PAGE.  THERE ARE TWO ATTACHMENT D'S, AND THIS 

            17   IS THE FIRST ATTACHMENT D.  IT'S ABOUT -- 

            18     A.     I HAVE ATTACHMENT D THAT HAS A PAGE TWO THAT 

            19   APPEARS TO SPEAK TO BFI.

            20     Q.     LOOK AT ATTACHMENT D.  THAT HAS A FOOTER THAT SAYS 

            21   GREEN TEAM, PAGE SIX.  I HAVE IT UP ON THE SCREEN IF IT 

            22   HELPS YOU.  

            23     A.     YES, I HAVE GREEN TEAM, ATTACHMENT D.

            24     Q.     OKAY.  AND IS THAT WHAT IS BEING DISPLAYED ON THE 

            25   SCREEN NOW?

            26     A.     THIS IS PAGE SIX --

            27     Q.     STARTS OUT "EMPLOYEE RELATIONS AND LABOR RELATIONS 

            28   PLAN"?
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             1     A.     YES.

             2     Q.     AND THIS IS A SUMMARY IN THIS MEMO ABOUT THE 

             3   PROPOSALS SUBMITTED BY GREEN TEAM, CORRECT?

             4     A.     IT APPEARS TO BE, YES.

             5     Q.     IF YOU LOOK AT THE GREEN TEAM ATTACHMENT D, PAGE 

             6   SIX, UNDER THE HEADING "EMPLOYEE RELATIONS AND LABOR 

             7   RELATIONS PLAN," THIS INDICATES THAT THE MRF EMPLOYEES AT 

             8   GREEN TEAM INTEND TO EMPLOY MEMBERS OF CARPENTERS LOCAL 262, 

             9   DOES IT NOT?  

            10     A.     YES, THAT'S WHAT THIS SAYS.

            11     Q.     THAT'S A DIFFERENT UNION FROM THE TEAMSTERS LOCAL 
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            12   350?

            13     A.     I PRESUME IT IS, YES.

            14     Q.     IN THAT SAME SECTION, NEIGHBORHOOD, THERE SHOULD BE 

            15   A SUMMARY OF THE NORCAL PROPOSAL.  SEE IF YOU CAN LOCATE 

            16   THAT FOR ME, PLEASE.  I AM LOOKING FOR NORCAL, PAGE SIX.  

            17     A.     YES.

            18     Q.     AND IN THE SUMMARY OF THE PROPOSAL FROM NORCAL, IT 

            19   INDICATES THAT CWS MAINTAINS AN AGREEMENT WITH THE ILWU 

            20   LOCAL 6 FOR ITS OAKLAND OPERATIONS THAT WILL BE AUGMENTED TO 

            21   EXTEND TO THE CWS BURKE STREET FACILITY IN SAN JOSE, 

            22   CORRECT?  

            23     A.     IF YOU'RE REFERRING TO PAGE -- THE SECOND 

            24   PARAGRAPH?  

            25     Q.     YES.  

            26     A.     YES, I UNDERSTAND THAT.

            27     Q.     DID I READ THAT CORRECTLY?

            28     A.     I BELIEVE SO.
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             1     Q.     IT GOES ON TO SAY THERE WILL BE NO UNION TRANSITION 

             2   REQUIREMENT, CORRECT?

             3     A.     CORRECT.

             4     Q.     SO THAT WAS THE REPRESENTATION MADE IN NORCAL'S 

             5   PROPOSAL THAT WAS SUBMITTED TO THE CITY COUNCIL IN RESPONSE 

             6   TO THE RFP, CORRECT?

             7     A.     IN CONJUNCTION WITH THE NEXT SENTENCE, WHICH SAYS 

             8   THEY HAVE AN AGREEMENT WITH TEAMSTERS AND LET THE LOCALS 

             9   DECIDE WHETHER THAT WOULD BE CONTINUED OR IF THEY WOULD BE 

            10   IN LOCAL 350 OF THE TEAMSTERS.
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            11     Q.     YEAH, BUT THAT REFERS TO DRIVERS, POSSIBLY 

            12   MECHANICS, NOT THE MRF, CORRECT?

            13     A.     DOES IT SAY THAT?  

            14     Q.     IT DOESN'T SAY THAT, BUT IS THAT YOUR 

            15   UNDERSTANDING?

            16     A.     I WOULD TAKE THAT PARAGRAPH FOR WHAT IT SAYS, NOT 

            17   TO PRESUME THAT I KNOW NOW WHAT IT DOESN'T SAY.

            18     Q.     IF WE CONSTRUE IT THE WAY YOU HAVE SUGGESTED, THE 

            19   TWO SENTENCES WOULD BE IN CONFLICT, WOULD IT NOT?  ONE WHICH 

            20   WOULD SAY NO TRANSITION REQUIRED, AND THE NEXT SENTENCE 

            21   SEEMS TO SAY THAT THE TWO OTHER LOCALS WOULD DECIDE ON  

            22   REPRESENTATION.  SO, CLEARLY, WOULD YOU NOT INFER FROM THAT 

            23   THAT THEY ARE REFERRING TO DIFFERENT WORKERS?

            24     A.     I WOULD INFER FROM THAT THAT THEY HAVE AGREEMENTS 

            25   WITH TWO UNIONS, ILWU AND TEAMSTERS.  AND IN REGARD TO THE 

            26   TEAMSTERS, THEY ARE TALKING ABOUT THEIR EMPLOYEES, WHETHER 

            27   THEY ARE GOING TO BE LOCAL 370 OR 350.

            28     Q.     RIGHT.  WOULD YOU ALSO INFER THAT ILWU REPRESENTS 

                                    SUE HERFURTH, CSR #9645                  
�

                                                                           68
             1   DIFFERENT WORKERS THAN THOSE REPRESENTED BY THE TEAMSTERS?

             2     A.     I DIDN'T INFER OR REFER OR KNOW THAT AT THE TIME 

             3   THIS AGREEMENT WAS ENTERED INTO.

             4     Q.     DO YOU STILL HAVE THE NORCAL PROPOSAL IN FRONT OF 

             5   YOU?

             6     A.     I DO.

             7     Q.     I'LL ASK YOU TO FLIP THROUGH THAT AND SEE IF YOU 

             8   CAN LOCATE DISCUSSION IN THE NORCAL PROPOSAL, IF ANY, ABOUT 

             9   WHO WILL BE REPRESENTING THE MRF WORKERS.  I THINK THERE IS 

            10   AN INDEX.  I'LL SEE IF I CAN ASSIST YOU.  
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            11     A.     I DON'T BELIEVE THE INDEX --

            12     Q.     LET ME SEE IF I CAN LOCATE THAT FOR YOU.  

            13   APPARENTLY, WE DON'T HAVE AN EXTRA COPY OF THIS VOLUMINOUS 

            14   DOCUMENT.  HAVE YOU HAD ANY SUCCESS?

            15     A.     I DID NOT.  I TRIED APPENDIX F, RELATED TO 

            16   CALIFORNIA WASTE SOLUTIONS, BUT I DON'T SEE A REFERENCE 

            17   THERE.

            18     Q.     WHY DON'T WE MOVE ON AND COME BACK TO THIS.  

            19             MR. FINKELSTEIN:  LET ME MARK ANOTHER DOCUMENT.  I 

            20   HAVE AN OCTOBER 3, 2000 LETTER FROM ROBERT MORALES TO MAYOR 

            21   GONZALES, AND I ASK IT BE MARKED EXHIBIT 6.

            22             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

            23   JURY EXHIBIT 6.) 

            24             MR. FINKELSTEIN:  THANK YOU.  

            25   BY MR. FINKELSTEIN:  

            26     Q.     MR. BORGSDORF, LET ME SHOW YOU EXHIBIT 6 FOR A 

            27   MOMENT.  HAVE YOU SEEN THIS DOCUMENT BEFORE?

            28     A.     I DON'T BELIEVE SO, NO.

                                    SUE HERFURTH, CSR #9645                  
�

                                                                           69
             1     Q.     DO YOU KNOW WHO ROBERT MORALES IS?

             2     A.     I DO.

             3     Q.     WHO IS HE?

             4     A.     HE'S, ACCORDING TO THE LETTER HE'S SECRETARY 

             5   TREASURER OF LOCAL 350 OF THE TEAMSTERS.

             6     Q.     AND HOW WOULD YOU DESCRIBE THE MAYOR'S RELATIONSHIP 

             7   WITH MR. MORALES?

             8     A.     I DON'T KNOW.

             9     Q.     DO YOU KNOW WHETHER OR NOT MR. MORALES HAS EVER 
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            10   HELPED MAYOR GONZALES WITH ANY OF HIS ELECTION CAMPAIGNS?

            11     A.     I DON'T.

            12     Q.     DID YOU EVER SPEAK WITH THE MAYOR ABOUT THIS 

            13   LETTER?

            14     A.     HANG ON.  LET ME TAKE A LOOK AT IT.  I DON'T 

            15   BELIEVE SO.

            16     Q.     OKAY.  DID YOU EVER SPEAK WITH JOE GUERRA ABOUT 

            17   THIS LETTER?

            18     A.     NO.

            19     Q.     WHO IS JOE GUERRA?

            20     A.     THE MAYOR'S BUDGET AND POLICY DIRECTOR.

            21     Q.     WHO DOES JOE GUERRA REPORT TO?

            22     A.     TO THE MAYOR.

            23     Q.     HE'S NOT SOMEONE WHO YOU SUPERVISE OR HAVE 

            24   OVERSIGHT OVER?

            25     A.     THAT WOULD BE CORRECT, I DO NOT.

            26     Q.     LET ME ASK THE FOREMAN TO MARK AS EXHIBIT 7 AN 

            27   OCTOBER 4, 2000 LETTER FROM MICHAEL SANGIACOMO TO MAYOR 

            28   GONZALES, WITH ATTACHED LETTERS FROM MIKE SANGIACOMO TO 
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             1   ROBERT GONZALES [SIC].  

             2             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

             3   JURY EXHIBIT 7.) 

             4             MR. FINKELSTEIN:  I'M SORRY, ROBERT MORALES.  

             5   MARKED FOR IDENTIFICATION.  

             6   BY MR. FINKELSTEIN:  

             7     Q.     TAKE A LOOK AT EXHIBIT 7, PLEASE.  HAVE YOU SEEN 

             8   THIS DOCUMENT BEFORE?

             9     A.     I DON'T RECALL IT, NO.
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            10     Q.     DO YOU KNOW WHO MICHAEL SANGIACOMO IS?

            11     A.     I KNOW THE NAME, BUT I HAVE NOT MET HIM.

            12     Q.     DO YOU KNOW WHO THE PRESIDENT OF NORCAL IS?

            13     A.     I BELIEVE IT WAS NICOLETTI.  THIS LETTER INDICATES 

            14   THAT THE GENTLEMAN WHO SIGNED THE LETTER YOU ASKED ME ABOUT 

            15   WAS PRESIDENT.

            16     Q.     IS IT THE CASE THAT NORCAL WASTE SYSTEMS, INC., 

            17   WHEN THEY WERE AWARDED THIS AGREEMENT, CREATED A 

            18   WHOLLY-OWNED SUBSIDIARY KNOWN AS NORCAL WASTE SYSTEMS OF SAN 

            19   JOSE?

            20     A.     I'M NOT SURE.  

            21     Q.     WAS NICOLETTI THE PRESIDENT OF THE SUBSIDIARY?

            22     A.     I DON'T KNOW.

            23     Q.     DID YOU EVER SPEAK, ASK MAYOR GONZALES ABOUT THIS 

            24   LETTER?

            25     A.     NO, I DON'T RECALL SEEING IT.

            26     Q.     DID YOU LOOK AT THE ATTACHMENT AS WELL?

            27     A.     THE ATTACHMENT BEING ANOTHER LETTER?  

            28     Q.     YES.  THERE ARE TWO LETTERS, EXHIBIT 7, AN OCTOBER 
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             1   4 LETTER FROM MICHAEL SANGIACOMO TO MAYOR GONZALES, AND THE 

             2   ATTACHED LETTER FROM MICHAEL SANGIACOMO TO ROBERT MORALES.  

             3   HAVE YOU SEEN EITHER OF THESE DOCUMENTS BEFORE?

             4     A.     I DON'T RECALL EITHER ONE.

             5     Q.     OKAY.  AND SO MY QUESTION IS DID YOU EVER SPEAK 

             6   WITH MAYOR GONZALES ABOUT EITHER THE LETTER OR THE 

             7   ATTACHMENT TO THE LETTER?

             8     A.     I DON'T BELIEVE SO, NO.
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             9     Q.     DID YOU EVER SPEAK WITH JOE GUERRA ABOUT EITHER THE 

            10   LETTER OR THE ATTACHMENT TO THE LETTER?

            11     A.     NO.

            12     Q.     IF YOU CAN REASSEMBLE THAT EXHIBIT FOR ME, I WILL 

            13   SHOW YOU ANOTHER EXHIBIT IN A MINUTE.  

            14             MR. FINKELSTEIN:  I'LL ASK THAT AN OCTOBER 4, 2000 

            15   LETTER FROM ROBERT FLOTTE, F-L-O-T-T-E, TO MAYOR GONZALES BE 

            16   MARKED AS EXHIBIT 8, MR. FOREMAN.  

            17             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

            18   JURY EXHIBIT 8.)

            19             THE FOREMAN:  SO MARKED.  

            20   BY MR. FINKELSTEIN:  

            21     Q.     MR. BORGSDORF, HAVE YOU EVER SEEN EXHIBIT 8 BEFORE?

            22     A.     I DON'T BELIEVE SO, NO.

            23     Q.     HAVE YOU EVER SPOKEN TO THE MAYOR ABOUT EXHIBIT 8?

            24     A.     NO.

            25     Q.     HAVE YOU EVER SPOKEN WITH JOE GUERRA ABOUT EXHIBIT 

            26   8?

            27     A.     NO.

            28             MR. FINKELSTEIN:  I WILL MARK ANOTHER LETTER DATED 
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             1   OCTOBER 4, 2000 FROM DAVE D-U-O-N-G TO MAYOR GONZALES AS 

             2   EXHIBIT 9, AND ASK THAT YOU SO MARK IT.  

             3             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

             4   JURY EXHIBIT 9.)

             5             THE FOREMAN:  SO MARKED.  

             6             MR. FINKELSTEIN:  THANK YOU.  

             7             LADIES AND GENTLEMEN OF THE GRAND JURY, LET ME 

             8   POINT OUT WE HAVE BEEN MARKING A SERIES OF EXHIBITS; THE 
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             9   WITNESS MAY OR MAY NOT HAVE KNOWLEDGE ABOUT THESE, BUT WE'LL 

            10   HAVE OTHER WITNESSES THROUGHOUT THIS PROCEEDING THAT WILL 

            11   SPEAK TO THESE EXHIBITS.  I JUST WANT TO PUT THEM IN ORDER, 

            12   SO I'M MARKING THEM AND ASKING QUESTIONS ON THE EXHIBIT TO 

            13   THE WITNESS.  

            14   BY MR. FINKELSTEIN:  

            15     Q.     COULD YOU LOOK AT THE LETTER FROM ROBERT FLOTTE TO 

            16   MAYOR GONZALES AND TELL ME IF YOU HAVE SEEN THAT BEFORE.  

            17     A.     THIS APPEARS TO BE FROM DAVID DUONG.

            18     Q.     SORRY?

            19     A.     BUT I HAVE NOT SEEN IT BEFORE.

            20     Q.     HAVE YOU HAD ANY DISCUSSIONS WITH MAYOR GONZALES 

            21   ABOUT ANY OF THE SUBJECTS MENTIONED IN THE LETTER?

            22     A.     I DON'T THINK SO.

            23     Q.     WHAT ABOUT JOE GUERRA, ANY DISCUSSION WITH HIM 

            24   ABOUT THE LETTER?

            25     A.     NO.

            26             MR. FINKELSTEIN:  IT APPEARS THAT OCTOBER 4 WAS A 

            27   BUSY TIME AT THE CITY.  LET ME MARK THAT AS EXHIBIT 10, AN 

            28   OCTOBER 4, 2000 LETTER FROM DUANE BEESON, B-E-E-S-O-N, TO 
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             1   MAYOR GONZALES.  

             2             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

             3   JURY EXHIBIT 10.)

             4   BY MR. FINKELSTEIN:

             5     Q.     COULD YOU TAKE A LOOK AT EXHIBIT 10 AND TELL ME IF 

             6   YOU HAVE EVER SEEN THIS DOCUMENT BEFORE?  

             7     A.     NO.
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             8     Q.     DID YOU EVER SPEAK TO MAYOR GONZALES ABOUT THAT 

             9   LETTER?

            10     A.     NO.

            11     Q.     DID YOU EVER SPEAK TO JOE GUERRA ABOUT THIS LETTER?  

            12     A.     NO.

            13             MR. FINKELSTEIN:  MR. FOREMAN, I HAVE A COPY OF AN 

            14   OCTOBER 5, 2000 LETTER FROM BILL JONES TO MAYOR GONZALES.  I 

            15   WOULD ASK IT BE MARKED AS EXHIBIT 11.  

            16             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

            17   JURY EXHIBIT 11.)

            18             THE FOREMAN:  SO MARKED.  

            19   BY MR. FINKELSTEIN:  

            20     Q.     IF YOU COULD TAKE A LOOK AT IT, PLEASE.  HAVE YOU 

            21   EVER SEEN THE OCTOBER 5, 2000 LETTER FROM BILL JONES TO 

            22   MAYOR GONZALES BEFORE?

            23     A.     I DON'T BELIEVE SO.

            24     Q.     DID YOU EVER TALK TO MAYOR GONZALES ABOUT THAT 

            25   LETTER?

            26     A.     I DON'T BELIEVE SO.

            27     Q.     DID YOU EVER TALK TO JOE GUERRA ABOUT THAT LETTER?

            28     A.     I DON'T BELIEVE SO.
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             1     Q.     DO YOU KNOW WHO BILL JONES IS?

             2     A.     I DO.

             3     Q.     WHO IS BILL JONES?

             4     A.     IN THE LETTER, HE SIGNED AS VICE PRESIDENT AND 

             5   GENERAL MANAGER OF NORCAL.

             6     Q.     OKAY.  A FEW MORE DOCUMENTS.  I HAVE AN OCTOBER 5, 

             7   2000 LETTER FROM ROBERT MORALES TO MAYOR GONZALES, AND ASK 
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             8   THIS BE MARKED AS EXHIBIT 12.  

             9             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

            10   JURY EXHIBIT 12.)

            11             THE FOREMAN:  SO MARKED.  

            12             MR. FINKELSTEIN:  THANK YOU.  

            13   BY MR. FINKELSTEIN:  

            14     Q.     WOULD YOU LOOK AT EXHIBIT 12, MR. BORGSDORF, AND 

            15   TELL ME IF YOU HAVE EVER SEEN THAT DOCUMENT BEFORE.  

            16     A.     I DON'T BELIEVE SO, NO.

            17     Q.     DID YOU EVER SPEAK WITH MAYOR GONZALES ABOUT THIS 

            18   LETTER?

            19     A.     I DON'T BELIEVE SO.

            20     Q.     DID YOU EVER SPEAK WITH JOE GUERRA ABOUT THE 

            21   LETTER?

            22     A.     I DON'T BELIEVE I DID, NO.

            23             MR. FINKELSTEIN:  MR. FOREMAN, I HAVE A PRINTOUT 

            24   OF A CALENDAR ENTRY FOR MAYOR GONZALES FOR OCTOBER 6, 2000 

            25   FOR A STARTING TIME OF 1:30 P.M. AND END TIME OF 2:00 P.M.  

            26   I'LL ASK THAT BE MARKED EXHIBIT 13.  

            27             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

            28   JURY EXHIBIT GRAND JURY 13.)
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             1             THE FOREMAN:  SO MARKED.  

             2             MR. FINKELSTEIN:  THANK YOU.  

             3   BY MR. FINKELSTEIN:  

             4     Q.     MR. BORGSDORF, LET ME SHOW YOU THIS NEXT EXHIBIT, 

             5   EXHIBIT 13.  LET ME JUST REPRESENT TO YOU THAT THERE WAS AN 

             6   ITEM THAT WAS FOUND IN THE REVIEW OF MAYOR GONZALES'S 
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             7   CALENDAR FOR THAT DAY AND TIME, OCTOBER 6, 2000, AT 1:30 

             8   P.M. YOU WILL NOTICE THE ENTRY REFERS TO A SUBJECT, MEETING 

             9   WITH NORCAL WASTE SYSTEMS IN THE MAYOR'S OFFICE.  DO YOU SEE 

            10   THAT?

            11     A.     YES.

            12     Q.     AND THE DATE IS FRIDAY, OCTOBER 6, 2000; DO YOU SEE 

            13   THAT?

            14     A.     I DO.

            15     Q.     AND UNDER TYPE OF EVENT IT SAYS "MEETING WITH 

            16   NORCAL WASTE SYSTEMS," CORRECT?

            17     A.     YES.

            18     Q.     BY THE WAY, MOST OF THE EXECUTIVE STAFF AT THE CITY 

            19   AND THE COUNCIL MEMBERS AND THE MAYOR, THEY USE OUTLOOK 

            20   NETWORK TO KEEP TRACK OF THEIR CALENDARS AND E-MAIL?

            21     A.     YES, THEY DO.

            22     Q.     YOU'RE FAMILIAR WITH OUTLOOK?

            23     A.     I DO.  I AM.

            24     Q.     YOU SEE THAT THE LOCATION IS THE MAYOR'S OFFICE?  

            25   YES?

            26     A.     YES.

            27     Q.     THERE'S A CONTACT PERSON AND PHONE NUMBER FOR ED 

            28   MCGOVERN, DO YOU SEE THAT?
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             1     A.     I DO.

             2     Q.     WHO IS ED MCGOVERN?

             3     A.     I KNOW HIM AS A LOBBYIST.

             4     Q.     WHO IS HE?  DO YOU KNOW WHO SOME OF HIS CLIENTS 

             5   ARE?

             6     A.     I UNDERSTAND THAT HE HAS BEEN INVOLVED WITH THE 
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             7   POLITICAL CAMPAIGNS OF A NUMBER OF COUNCIL MEMBERS, BUT 

             8   THAT'S AS FAR AS I WOULD BE ABLE TO TELL YOU.

             9     Q.     DO YOU KNOW WHETHER OR NOT NORCAL IS ONE OF HIS 

            10   CLIENTS?

            11     A.     I DON'T, BUT I WOULD PRESUME THAT TO BE THE CASE 

            12   FROM READING THE MEETING ANNOUNCEMENT.

            13     Q.     I UNDERSTAND, BUT YOU YOURSELF DON'T KNOW?

            14     A.     I DON'T KNOW.

            15     Q.     YOU NOTICE UNDER THE SUBJECT OF ATTENDEES WE HAVE 

            16   MICHAEL SANGIACOMO, CORRECT?

            17     A.     YES.

            18     Q.     AND I THINK HE'S DENOMINATED AS PRESIDENT/CEO, 

            19   CORRECT?

            20     A.     YES.

            21     Q.     WE HAVE BILL JONES; YOU TOLD US HE WAS VICE 

            22   PRESIDENT AND GENERAL MANAGER OF NORCAL, CORRECT?

            23     A.     YES.

            24     Q.     AND THEN WE HAVE SOMEONE NAMED BARBARA 

            25   ZEITMAN-OLSEN, CORRECT?

            26     A.     YES.

            27     Q.     DO YOU KNOW WHO BARBARA ZEITMAN-OLSEN IS?

            28     A.     NO.

                                    SUE HERFURTH, CSR #9645                  
�

                                                                           77
             1     Q.     THEN WE HAVE ED MCGOVERN?

             2     A.     YES.

             3     Q.     YOU CLARIFIED THAT HE'S A LOBBYIST, BUT YOU'RE NOT 

             4   SURE WHO HIS CLIENTS ARE?

             5     A.     CORRECT.
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             6     Q.     UNDER STAFF, WE HAVE "J.G."  DO YOU HAVE ANY IDEA 

             7   WHAT J.G. REFERS TO?

             8     A.     I COULD HAZARD A GUESS IT'S JOE GUERRA.

             9     Q.     WELL, J.G. WOULD BE THE INITIALS OF JOE GUERRA?

            10     A.     THAT'S THE ASSUMPTION I MADE.

            11     Q.     TO YOUR KNOWLEDGE, WAS JOE GUERRA INVOLVED WITH THE 

            12   MAYOR IN MATTERS CONCERNING THE NORCAL PROPOSAL?

            13     A.     YES, HE WAS.

            14     Q.     LET ME ASK YOU A FEW QUESTIONS ABOUT THIS.  DID YOU 

            15   ATTEND THIS MEETING?

            16     A.     I DID NOT.

            17     Q.     OKAY.  DID YOU EVER SPEAK TO MAYOR GONZALES OR JOE 

            18   GUERRA ABOUT THIS OCTOBER 6, 2000 MEETING WITH NORCAL THAT 

            19   TOOK PLACE AT, APPARENTLY TOOK PLACE AT CITY HALL, ACCORDING 

            20   TO THIS OUTLOOK CALENDAR?

            21     A.     I DON'T BELIEVE SO, NO.

            22     Q.     OKAY.  LET'S MOVE ON TO THE NEXT DOCUMENT.  

            23             MR. FINKELSTEIN:  YOUR HONOR -- MR. FOREMAN.  OLD 

            24   HABITS ARE HARD TO BREAK.  I HAVE A COPY, CERTIFIED COPY OF 

            25   AN OCTOBER 8, 2000 MEMORANDUM FROM MAYOR RON GONZALES, VICE 

            26   MAYOR FISCALINI, AND COUNCIL MEMBERS CHAVEZ, DANDO, AND 

            27   POWERS.  I WOULD LIKE THIS MARKED AS EXHIBIT 14.  

            28             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 
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             1   JURY EXHIBIT GRAND JURY 14.)

             2             THE FOREMAN:  SO MARKED.  

             3             MR. FINKELSTEIN:  THANK YOU.

             4   BY MR. FINKELSTEIN:  

             5     Q.     HAVE YOU SEEN THIS DOCUMENT BEFORE?
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             6     A.     YES.

             7     Q.     LET'S START WITH THE INITIALS ON THE APPROVED LINE 

             8   NEXT TO THE DATE, OCTOBER 8, 2000.  DO YOU RECOGNIZE ANY OF 

             9   THE INITIALS?

            10     A.     I DON'T RECOGNIZE THEM INDIVIDUALLY, BUT I WOULD 

            11   CONNECT THEM TO THE NAMES FROM THE LINE, ASSUMING THOSE ARE 

            12   THE PEOPLE.

            13     Q.     YOU HAVE SEEN DOCUMENTS LIKE THIS DURING THE TIME 

            14   YOU WORKED FOR THE CITY AND ATTENDED COUNCIL MEETINGS?

            15     A.     YES, IT IS COMMON PRACTICE FOR CITY COUNCIL MEMBERS 

            16   TO ADD MEMOS ONTO STAFF REPORTS AS PART OF THE AGENDA ITEMS, 

            17   SO THIS WOULD BE A TYPICAL COUNCIL MEETING MEMO THAT MIGHT 

            18   ARISE FROM ELECTED OFFICIALS.

            19     Q.     IN THIS CASE THE MEMO IS FROM THE MAYOR AND FOUR 

            20   OTHER COUNCIL MEMBERS, CORRECT?

            21     A.     YES.

            22     Q.     AND AT THAT TIME, IN OCTOBER OF 2000, HOW MANY 

            23   COUNCIL MEMBERS WERE NEEDED FOR A MAJORITY OF COUNCIL?

            24     A.     THEN AND NOW, SIX.

            25     Q.     AND SO THIS IS THE MAXIMUM NUMBER OF PEOPLE THAT 

            26   COULD ASSEMBLE SEPARATELY AND NOT VIOLATE THE BROWN ACT, 

            27   CORRECT?

            28     A.     YES.
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             1     Q.     IF I COULD HAVE THE DOCUMENT FOR A MOMENT.  LET ME 

             2   SEE IF WE CAN ALL LOOK AT THE DOCUMENT TOGETHER BY 

             3   DISPLAYING IT ON THE SCREEN.  

             4             NOW, THERE'S A NOTATION IN THE UPPER RIGHT-HAND 
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             5   CORNER OF THE DOCUMENT THAT SAYS COUNCIL AGENDA 10/10/2000; 

             6   DO YOU SEE THAT?  

             7     A.     YES.

             8     Q.     DO YOU KNOW WHAT THAT REFERS TO?

             9     A.     THAT WOULD BE THE MEETING DATE OF THE CITY COUNCIL 

            10   MEETING WHERE THAT AGENDA ITEM IS ON THE DOCKET.

            11     Q.     AND THE ITEM 9A, WHAT DOES THAT REFER TO?

            12     A.     TO THE PLACE ON THE AGENDA WHERE THE ITEM WOULD BE 

            13   FOUND.

            14     Q.     AND DO YOU KNOW WHAT THIS DOCUMENT IS?

            15     A.     THE DOCUMENT ON THE SCREEN?  

            16     Q.     YES.  THIS DOCUMENT WE JUST HAVE BEEN TALKING 

            17   ABOUT, EXHIBIT 14.  

            18     A.     IT WOULD BE A COUNCIL MEMO OF SPECIFIC 

            19   RECOMMENDATIONS FROM THESE INDIVIDUAL COUNCIL MEMBERS OFTEN 

            20   TAKEN UP AT THE SAME TIME AS THE AGENDA ITEM ITSELF.

            21     Q.     DO YOU KNOW WHO PREPARED THE MEMORANDUM?

            22     A.     I DON'T.

            23     Q.     DID YOU PARTICIPATE IN THE PREPARATION OF THIS 

            24   MEMORANDUM?

            25     A.     I DID NOT.

            26     Q.     DID YOU REVIEW THE MEMORANDUM AT THE TIME IT WAS 

            27   PREPARED?

            28     A.     I MAY HAVE, ALTHOUGH THAT WOULD BE ATYPICAL.  THESE 
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             1   USUALLY ARRIVE IN MY OFFICE WITHOUT ANY PRIOR PREVIEW.  I 

             2   DON'T BELIEVE I DID.

             3     Q.     WAS THIS MEMORANDUM SUBMITTED TO THE CITY COUNCIL 

             4   FOR THEIR CONSIDERATION?
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             5     A.     YES.

             6     Q.     AND DID THIS MEMORANDUM BECOME A PART OF THE 

             7   OFFICIAL RECORDS OF THE PROCEEDINGS OF THE CITY COUNCIL?  

             8     A.     I WOULD HAVE TO REFER THAT QUESTION TO LEE PRICE, 

             9   BUT THE ANSWER SHOULD BE YES.

            10     Q.     LEE PRICE?

            11     A.     THE CITY CLERK.  PROBABLY NOT CITY CLERK AT THE 

            12   TIME, BUT PROBABLY PAT O'HEARN, WHO WAS CITY CLERK AT THAT 

            13   TIME.

            14     Q.     WHEN THE COUNCIL MEETS AND CONSIDERS MATTERS, DO 

            15   THEY SOMETIMES IN THEIR DELIBERATIONS LOOK AT MEMORANDUMS 

            16   THAT ARE SUBMITTED BY STAFF AND OTHER COUNCIL MEMBERS?

            17     A.     THE STANDARD PRACTICE WOULD BE THAT THERE IS A 

            18   STAFF REPORT WITH EVERY AGENDA ITEM.  THAT WOULD BE OUT WITH 

            19   THE GENERAL MATERIALS THE WEEK PRIOR TO THE MEETING.  IT'S 

            20   NOT UNCOMMON FOR COUNCIL MEMBERS OR A COUNCIL MEMBER OR THE 

            21   MAYOR TO SUBMIT MEMOS SUBSEQUENT TO THE AGENDA BEING 

            22   RELEASED, OFTEN UP TO THE DAY OF COUNCIL MEETING, THAT ARE 

            23   THEN CONSIDERED BY THE CITY COUNCIL AT THE MEETING ITSELF.

            24     Q.     A MEMO SUCH AS THIS ONE WE HAVE BEFORE YOU, THIS 

            25   WOULD BE RETAINED AS A PERMANENT RECORD BY THE CITY?

            26     A.     I PRESUME THEY ARE, BUT THEY ARE SUBMITTED DIRECTLY 

            27   TO THE CLERK AS PART OF THE COUNCIL RECORD --

            28     Q.     THIS IS PART OF THE OFFICIAL RECORD OF THE CITY 
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             1   CLERK OF THE COUNCIL PROCEEDINGS, WOULD IT NOT BE?

             2     A.     THAT WOULD BE MY PRESUMPTION, BUT IT'S NOT AN 

             3   OFFICE I SUPERVISE, AND IT'S NOT AN ACTION I TAKE.
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             4     Q.     LET ME DIRECT YOUR ATTENTION TO THIS MEMO.  THIS 

             5   MEMO CONTAINS A NUMBER OF RECOMMENDATIONS DIRECTED TO THE 

             6   CITY COUNCIL AS A WHOLE, DOES IT NOT?  LET ME -- 

             7     A.     BASED ON MY READING OF -- AND AGAIN, THIS WOULD BE 

             8   TYPICAL.  WHAT THE COUNCIL MEMBERS ARE DOING IS RECOMMENDING 

             9   EITHER A MODIFICATION OR AN ADDITION TO THE RECOMMENDATIONS 

            10   IN THE COUNCIL'S, IN THE ATTACHED REPORT THAT COMES FROM 

            11   ADMINISTRATION, SO THAT WOULDN'T BE UNCOMMON FOR THE COUNCIL 

            12   TO ACT WITH THIS DOCUMENT AND THE STAFF REPORT AT THE SAME 

            13   TIME, AND A MOTION WOULD BE MADE TO THAT ACCORD, TO THAT 

            14   EFFECT.

            15     Q.     LET'S LOOK AT NUMBER 5.  ARE YOU ABLE TO SEE IT 

            16   FROM WHERE YOU'RE SITUATED?

            17     A.     YES.

            18     Q.     IN THIS OCTOBER 8, 2000 MEMORANDUM, DID THE MAYOR, 

            19   WITH OTHERS, RECOMMEND THAT THE CITY AUDITOR PERFORM A 

            20   REVIEW AUDIT TO DETERMINE THE OPERATIONAL ADEQUACY OF THE 

            21   PROPOSALS AND THEIR FINANCIAL CAPABILITY TO PERFORM?

            22     A.     YES.

            23     Q.     WHAT WOULD BE THE PURPOSE OF HAVING THE CITY 

            24   AUDITOR LOOK AT A COMPANY'S FINANCIAL CAPABILITY TO PERFORM?

            25     A.     TO PROVIDE SOME INDEPENDENT ASSURANCE, THE AUDITOR 

            26   IS THE DIRECT APPOINTEE OF THE CITY COUNCIL, THAT THE 

            27   PROPOSAL BEFORE THEM MEETS THE AUDITOR'S VIEW OF THE FISCAL 

            28   CAPACITY OF THE COMPANY TO DO THE WORK PROPOSED FOR THE 
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             1   PRICES PROPOSED.

             2     Q.     WOULD YOU EXPECT THAT LABOR COSTS WOULD BE 

             3   SOMETHING THE CITY AUDITOR WOULD WANT TO LOOK AT IN 
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             4   ASSESSING A COMPANY'S FINANCIAL CAPABILITY TO PERFORM?

             5     A.     I WOULD HAVE THAT EXPECTATION, YES.

             6     Q.     IS THERE -- LET ME HAND THIS MEMO BACK TO YOU SO 

             7   YOU HAVE IT DIRECTLY BEFORE YOU IN ITS ENTIRETY.  

             8             IS THERE ANY DISCUSSION IN THIS OCTOBER 8, 2000 

             9   MEMORANDUM ABOUT THE MRF WORKERS NEEDING TO BE PAID WAGES 

            10   AND BENEFITS THAT WERE HIGHER THAN THOSE REFLECTED IN THE 

            11   PROPOSAL THAT'S BEING RECOMMENDED IN THAT MEMORANDUM THAT 

            12   NORCAL SUBMITTED TO THE CITY COUNCIL FOR CONSIDERATION?  

            13     A.     IN A QUICK READING OF IT, IT DOES NOT.  IT DOES 

            14   SPECIFICALLY DIRECT THAT THE EXISTING POLICIES WITH REGARD 

            15   TO PREVAILING WAGE AND BENEFITS BE INCLUDED, BUT IT DOES NOT 

            16   DO WHAT YOUR QUESTION SUGGESTS.

            17     Q.     OKAY.  SO IT'S ONLY A TWO-PAGE MEMORANDUM.  I WANT 

            18   TO MAKE SURE WE ARE NOT OVERLOOKING SOMETHING. 

            19     A.     IT'S THREE.  NO, I DON'T SEE ANYTHING THAT WOULD 

            20   IMPLORE OR DIRECT A REVIEW OR PAYMENT OF ADDITIONAL COSTS.

            21     Q.     LET ME ASK YOU A QUESTION.  I KNOW YOU HAVE 

            22   INDICATED YOUR, YOU DIDN'T ATTEND THAT OCTOBER 6, 2000 

            23   MEETING AT THE MAYOR'S OFFICE WITH NORCAL; YOU DIDN'T SPEAK 

            24   TO THE MAYOR OR JOE GUERRA ABOUT THAT MEETING, CORRECT?

            25     A.     THAT'S CORRECT.

            26     Q.     LET ME ASK YOU HYPOTHETICALLY, IF AT THAT MEETING 

            27   THE MAYOR GAVE ASSURANCES, OR HIS REPRESENTATIVE JOE GUERRA 

            28   GAVE ASSURANCES TO NORCAL THAT IF NORCAL AGREED TO PAY 
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             1   HIGHER WAGES AND BENEFITS TO THE MRF WORKERS EMPLOYED BY 

             2   CWS, THE CITY WOULD AGREE TO PAY ADDITIONAL FUNDS TO NORCAL 
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             3   TO COMPENSATE FOR THE EXCESS COST.  CAN YOU THINK OF ANY 

             4   LEGITIMATE REASON WHY SUCH INFORMATION WOULD NOT BE INCLUDED 

             5   IN THIS OCTOBER 8, 2000 MEMORANDUM WHICH ASKS THE AUDITOR TO 

             6   REVIEW THE FINANCIAL CAPABILITY OF NORCAL TO PERFORM THIS 

             7   PROPOSAL?

             8     A.     TWO RESPONSES.  ONE, I WOULD REFER THAT IMMEDIATELY 

             9   TO THE CITY ATTORNEY.  TWO, THAT'S WAY BEYOND ANY 

            10   SPECULATION I COULD ENGAGE IN.

            11     Q.     WHY WOULD YOU REFER THAT IMMEDIATELY TO THE CITY 

            12   ATTORNEY?

            13     A.     IT SOUNDS LIKE SOMETHING THE CITY ATTORNEY WOULD 

            14   NEED TO PARTICIPATE IN GIVING ADVICE ON.

            15     Q.     IF SUCH ASSURANCES WERE GIVEN, YOU DO AGREE THAT 

            16   RESULTED IN THE PROPOSAL NOT SETTING FORTH THE ACCURATE 

            17   INFORMATION ABOUT THE LABOR COSTS, THAT THAT IS SOMETHING 

            18   YOU WOULD EXPECT WOULD BE MADE KNOWN TO THE CITY AUDITOR SO 

            19   THE AUDIT WOULD BE MEANINGFUL AND ACCURATE?

            20     A.     YOU WOULD HAVE TO TRY TO HELP ME WITH A SIMPLER 

            21   QUESTION.

            22     Q.     I APOLOGIZE FOR THAT QUESTION.  

            23             IF THERE HAD BEEN SOME UNDERSTANDING OR ASSURANCES 

            24   GIVEN THAT ADDITIONAL LABOR COSTS WOULD BE NEEDED BY NORCAL, 

            25   WERE BEING ENTERED BY NORCAL IN ORDER TO CARRY OUT THEIR 

            26   PROPOSAL AND GET APPROVAL, THAT'S INFORMATION THAT IN YOUR 

            27   OPINION THE CITY AUDITOR WOULD WANT TO KNOW, CORRECT?  

            28     A.     YES, AS WELL AS THE CITY COUNCIL.
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             1     Q.     OKAY.  IS THERE ANY DISCUSSION IN THE OCTOBER 8, 

             2   2000 MEMORANDUM ABOUT MRF WORKERS NEEDING TO BE REPRESENTED 
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             3   BY THE TEAMSTERS?

             4     A.     I DID NOT SEE ANY REFERENCE TO THAT EFFECT.

             5     Q.     DO YOU HAVE ANY KNOWLEDGE ABOUT WHETHER ANYONE 

             6   EMPLOYED ON BEHALF OF THE CITY OF SAN JOSE EVER SUGGESTED OR 

             7   INSINUATED TO NORCAL OR CWS THAT THE CITY MIGHT REQUIRE WAGE 

             8   AND BENEFIT PACKAGES FOR THE MRF WORKERS THAT WERE HIGHER 

             9   THAN THE WAGE AND BENEFIT PACKAGES SPECIFIED IN THE 

            10   PROPOSAL?

            11     A.     TELL ME THE START OF THE QUESTION AGAIN, JUST THE 

            12   BEGINNING.

            13     Q.     DO YOU HAVE ANY KNOWLEDGE ABOUT WHETHER OR NOT 

            14   ANYONE EMPLOYED ON BEHALF OF THE CITY OF SAN JOSE EVER 

            15   SUGGESTED OR INSINUATED TO NORCAL OR CWS THAT THE CITY MIGHT 

            16   REQUIRE WAGE AND BENEFIT PACKAGES FOR THEIR MRF WORKERS THAT 

            17   WERE HIGHER THAN THE WAGE AND BENEFIT PACKAGES SPECIFIED IN 

            18   THEIR PROPOSAL?

            19     A.     I DO NOT KNOW THAT WAS DONE BY ANY EMPLOYEE.  

            20             MR. FINKELSTEIN:  I WILL MARK ANOTHER DOCUMENT.  

            21   JUST A MOMENT, PLEASE.  

            22             WHILE WE'RE REVIEWING THAT, MR. BORGSDORF, LET ME 

            23   JUST EXPRESS MY APPRECIATION FOR PUTTING UP WITH GOING 

            24   THROUGH ALL THESE DOCUMENTS.  UNFORTUNATELY, WE NEEDED TO 

            25   MAKE A RECORD, AND I HAD TO ASK YOU ABOUT WHETHER OR NOT YOU 

            26   HAD SEEN THEM BEFORE.  

            27     A.     I UNDERSTAND.

            28             MR. FINKELSTEIN:  MR. FOREMAN, I WILL ASK TO HAVE 
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             1   MARKED AS EXHIBIT 15 AN OCTOBER 9, 2000 ADDENDUM TO THE 
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             2   AGREEMENT BETWEEN NORCAL WASTE SYSTEMS, INC. AND CALIFORNIA 

             3   WASTE SOLUTIONS, INC. FOR PROCESSING RESIDENTIAL RECYCLABLES 

             4   FROM THE CITY OF SAN JOSE.  

             5             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

             6   JURY EXHIBIT 15.)

             7             THE FOREMAN:  MARKED AS EXHIBIT 15.  

             8   BY MR. FINKELSTEIN:  

             9     Q.     COULD YOU TAKE A LOOK AT THAT DOCUMENT, 

            10   MR. BORGSDORF, AND TELL ME WHETHER OR NOT YOU HAVE EVER SEEN 

            11   THAT DOCUMENT BEFORE.  

            12     A.     I HAVE NOT.  

            13     Q.     OKAY.  LET ME ASK YOU A FEW QUESTIONS ABOUT THIS 

            14   DOCUMENT.  DO YOU RECOGNIZE THE NAMES AT THE BOTTOM OF THE 

            15   DOCUMENT?  NOT THE SIGNATURES, THE NAMES.  

            16     A.     YES.

            17     Q.     WHAT NAMES ARE AT THE BOTTOM OF THE DOCUMENT?

            18     A.     MICHAEL SANGIACOMO, ON THE LEFT, WE DISCUSSED 

            19   EARLIER FROM NORCAL.  AND DAVID DUONG FROM CALIFORNIA WASTE 

            20   SOLUTIONS ON THE RIGHT.

            21     Q.     IT PURPORTS TO BE AN ADDENDUM OR AMENDMENT TO AN 

            22   AGREEMENT THAT NORCAL AND CWS HAD IN CONNECTION WITH THE 

            23   NORCAL PROPOSAL, CORRECT?

            24     A.     YES.

            25     Q.     AND THERE'S A RECITAL IN THE FIRST PARAGRAPH OF THE 

            26   AGREEMENT THAT READS AS FOLLOWS:  "THE PARTIES ACKNOWLEDGE 

            27   NORCAL AND CWS HAVE LEARNED THAT THE CITY OF SAN JOSE MAY 

            28   REQUIRE CALIFORNIA WASTE SOLUTIONS, INC. CWS, AND NORCAL 
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             1   WASTE SYSTEMS, INC., NORCAL, TO PROVIDE WAGE AND BENEFIT 
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             2   PACKAGES THAT ARE DIFFERENT FROM CWS'S CURRENT WAGE AND 

             3   BENEFIT PACKAGES."  DO YOU SEE THAT FIRST SENTENCE?

             4     A.     YES.

             5     Q.     DO YOU HAVE ANY IDEA WHO THE PARTIES LEARNED THAT 

             6   FROM?

             7     A.     NOT FROM ME, NOT FROM THE EMPLOYEES OF THE CITY, 

             8   THAT I KNOW OF, SO THAT WOULD INCLUDE THE ENVIRONMENTAL 

             9   SERVICES DEPARTMENT.

            10     Q.     YOU HAVE NO KNOWLEDGE AS TO WHO, IF ANYONE, THE 

            11   PARTIES TO THIS PURPORTED AGREEMENT MAY HAVE LEARNED THAT 

            12   INFORMATION FROM?

            13     A.     THAT'S CORRECT.

            14     Q.     SO, PRIOR TO TODAY, YOU HAD NO KNOWLEDGE OF THIS 

            15   ITEM THEN?

            16     A.     THERE HAS BEEN A LOT OF DISCUSSION AND SUBSEQUENT 

            17   INVESTIGATIONS OF THIS.  IT'S ALLUDED TO IN THE, MOST 

            18   RECENTLY THE INDEPENDENT INVESTIGATION FROM THE COUNCIL.  

            19   BUT I HAVE NOT HAD ANY DIRECT ASSURANCE, COMMUNICATIONS, 

            20   INFORMATION FROM ANYBODY AS TO WHO -- 

            21     Q.     LET ME NARROW THIS DOWN.  I THINK WE ALL KNOW THIS 

            22   WAS IN A REPORT BY THE PRIOR GRAND JURY, CORRECT?

            23     A.     YES.

            24     Q.     THERE WAS A FOLLOW-UP REVIEW OF THAT REPORT BY AN 

            25   INDEPENDENT INVESTIGATOR EMPLOYED BY THE CITY OF SAN JOSE, 

            26   CORRECT?

            27     A.     CORRECT.

            28     Q.     LET'S SET THAT ASIDE.  SEPARATE FROM THE GRAND JURY 

                                    SUE HERFURTH, CSR #9645                  
�

                                                                           87
Page 58



Vol2Go~1
             1   REPORT, SEPARATE FROM THE INDEPENDENT INVESTIGATOR'S REVIEW, 

             2   OTHER THAN THOSE TWO SOURCES, HAVE YOU SEEN THIS DOCUMENT 

             3   BEFORE TODAY?

             4     A.     NO.

             5     Q.     TO YOUR KNOWLEDGE, DID ANYONE EMPLOYED ON BEHALF OF 

             6   THE CITY OF SAN JOSE EVER SUGGEST OR INTIMATE TO NORCAL THAT 

             7   IF CWS USED TEAMSTERS AS MRF WORKERS, IT WOULD INCREASE 

             8   NORCAL'S CHANCES OF HAVING ITS PROPOSALS SELECTED?

             9     A.     LET ME ASK FOR CLARIFICATION.  WHEN YOU USE -- IN 

            10   MY JOB, WHEN WE USE EMPLOYEES OF THE CITY, IT'S THE 

            11   ADMINISTRATION, CIVIL SERVICE, NOT THE ELECTED OFFICIALS OR 

            12   THEIR STAFF.

            13     Q.     I'M GLAD YOU ASKED FOR THAT CLARIFICATION.  SO LET 

            14   ME REPEAT THE QUESTION, BECAUSE YOU MAY HAVE HEARD 

            15   EMPLOYEES, BUT I DIDN'T USE THE WORD EMPLOYEES.  I SAID 

            16   ANYONE EMPLOYED ON BEHALF OF THE CITY OF SAN JOSE, AND TO 

            17   CLARIFY, I WOULD MEAN ANYONE WHO RECEIVES MONEY TO ACT ON 

            18   BEHALF OF THE CITY OF SAN JOSE.  SO THAT WOULD INCLUDE CIVIL 

            19   SERVICE STAFF, AT-WILL STAFF, APPOINTED AND ELECTED 

            20   OFFICIALS SUCH AS COUNCIL MEMBERS AND MAYORS, ALL OF WHOM 

            21   RECEIVE COMPENSATION AND ARE EMPLOYED ON BEHALF OF THE CITY.  

            22     A.     OKAY.

            23     Q.     SO WITH THAT CLARIFICATION -- 

            24     A.     CAN YOU LET ME HAVE THE QUESTION AGAIN THEN?  

            25     Q.     SURE.  DO YOU HAVE, TO YOUR KNOWLEDGE DID ANYONE 

            26   EMPLOYED ON BEHALF OF THE CITY OF SAN JOSE EVER SUGGEST OR 

            27   INTIMATE TO NORCAL THAT IF CWS USED TEAMSTERS AS MRF 

            28   WORKERS, IT WOULD INCREASE NORCAL'S CHANCES OF HAVING ITS 
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             1   PROPOSAL SELECTED BY THE CITY OF SAN JOSE?

             2     A.     NO, NOT TO MY KNOWLEDGE.

             3     Q.     TO YOUR KNOWLEDGE, DID ANYONE EMPLOYED ON BEHALF OF 

             4   THE CITY OF SAN JOSE EVER SUGGEST OR INTIMATE TO NORCAL THAT 

             5   IF CWS PAID A HIGHER WAGE AND BENEFITS PACKAGE TO ITS MRF 

             6   WORKERS, THE CITY WOULD PAY MORE TO NORCAL TO COVER THESE 

             7   ADDITIONAL LABOR COSTS?

             8     A.     NO.

             9     Q.     I AM WONDERING, IT'S ABOUT TEN OF THREE.  I'M 

            10   WONDERING IF THE REPORTER AND JURORS WOULD LIKE A 10-MINUTE 

            11   RECESS.  

            12             THE FOREMAN:  I SEE NODDING HEADS.  WHY DON'T WE 

            13   RECESS FOR 10 MINUTES.  

            14             MR. FINKELSTEIN:  THANK YOU.  

            15             (A BRIEF RECESS WAS TAKEN.)

            16             BY MR. FINKELSTEIN:  

            17     Q.     MR. BORGSDORF, CAN YOU LOOK AT THE OCTOBER 9, 2000 

            18   LETTER FROM VICTOR DUONG TO MAYOR GONZALES AND TELL US, HAVE 

            19   YOU EVER SEEN THIS DOCUMENT BEFORE?

            20     A.     I HAVEN'T.

            21     Q.     DO YOU KNOW WHO VICTOR DUONG IS?

            22     A.     HE'S INDICATED HERE AS VICE PRESIDENT OF CALIFORNIA 

            23   WASTE SOLUTIONS.

            24     Q.     OKAY.   IN THIS LETTER, DOES CWS REPRESENT THAT IT 

            25   WILL PAY THE MRF WORKERS' WAGES AND BENEFITS AT LEAST 

            26   EQUIVALENT TO THE WAGES AND BENEFITS PAID TO MRF WORKERS 

            27   UNDER CURRENT AGREEMENTS WITH THE CITY OF SAN JOSE?

            28     A.     IT DOES SAY THAT, YES.
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             1     Q.     AND NOW THAT'S SOMETHING THAT WASN'T IN THEIR 

             2   PROPOSAL, CORRECT?

             3     A.     I DON'T BELIEVE SO.

             4     Q.     HAVE YOU EVER TALKED TO MAYOR GONZALES ABOUT THIS 

             5   LETTER?

             6     A.     I HAVE NOT.

             7     Q.     HAVE YOU EVER TALKED TO JOE GUERRA ABOUT THIS 

             8   LETTER?

             9     A.     I HAVE NOT.

            10             MR. FINKELSTEIN:  I'LL ASK TO HAVE MARKED AS 

            11   EXHIBIT 17 AN OCTOBER 9, 2000 LETTER FROM MICHAEL SANGIACOMO 

            12   TO MAYOR GONZALES.  

            13             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

            14   JURY EXHIBIT 17.)

            15             THE FOREMAN:  SO MARKED.  

            16   BY MR. FINKELSTEIN:  

            17     Q.     MR. BORGSDORF, HAVE YOU EVER SEEN THIS DOCUMENT 

            18   BEFORE?

            19     A.     I DON'T BELIEVE SO, NO.

            20     Q.     IN THIS LETTER, DOES NORCAL AGREE TO PAY DRIVERS 

            21   AND MECHANICS WAGES AND BENEFITS AT LEAST EQUIVALENT TO THE 

            22   WAGES AND BENEFITS PRESENTLY BEING PAID TO DRIVERS AND 

            23   MECHANICS UNDER CURRENT AGREEMENTS WITH THE CITY OF SAN 

            24   JOSE?

            25     A.     IT DOES.

            26     Q.     AND TO YOUR RECOLLECTION, WAS THAT SOMETHING THAT 

            27   WENT BEYOND THE ORIGINAL PROPOSAL?

            28     A.     AGAIN, I DON'T BELIEVE IT WAS REFERENCED IN THEIR 
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             1   PROPOSAL.

             2     Q.     TO YOUR RECOLLECTION, WAS THAT SOMETHING REQUIRED 

             3   IN THE RFP?

             4     A.     NO.

             5     Q.     DO YOU HAVE ANY KNOWLEDGE SEPARATE FROM THIS GRAND 

             6   JURY INVESTIGATION, INDEPENDENT INVESTIGATION, AS TO WHAT 

             7   MAY HAVE PROMPTED CWS AND NORCAL TO SEND THIS, THESE LETTERS 

             8   ON OCTOBER 9, 2000 TO MAYOR GONZALES?

             9     A.     I DON'T.

            10     Q.     HAVE YOU EVER TALKED TO MAYOR GONZALES ABOUT THIS 

            11   LETTER?

            12     A.     I HAVE NOT.

            13     Q.     HAVE YOU EVER TALKED TO JOE GUERRA ABOUT THIS 

            14   LETTER?

            15     A.     NO.

            16     Q.     NOW, LET ME MARK ANOTHER EXHIBIT.  

            17             MR. FINKELSTEIN:  MR. FOREMAN, I HAVE A, WHAT 

            18   APPEARS TO BE A COPY OF THE MINUTES OF THE SAN JOSE CITY 

            19   COUNCIL FOR TUESDAY, OCTOBER 10, 2000.  I'LL ASK TO HAVE 

            20   THAT MARKED AS EXHIBIT 18.  

            21             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

            22   JURY EXHIBIT 18.)

            23             THE FOREMAN:  SO MARKED.  

            24   BY MR. FINKELSTEIN:  

            25     Q.     MR. BORGSDORF, IF YOU NEED TO REFER TO THAT EXHIBIT 

            26   TO REFRESH YOUR RECOLLECTION, PLEASE DO SO.  AM I CORRECT 

            27   THAT ON OCTOBER 10, 2000, THE CITY COUNCIL ADOPTED THE 

            28   MAYOR'S RECOMMENDATIONS FROM HIS MEMORANDUM AND DIRECTED THE 
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             1   CITY AUDITOR TO CONDUCT A REVIEW OF THE RECOMMENDED 

             2   COMPANIES, THAT WOULD BE NORCAL AND GREEN TEAM AND GREEN 

             3   WASTE, I BELIEVE -- I'LL JUST DOUBLE CHECK.  AND THE PURPOSE 

             4   OF THE COUNCIL'S RECOMMENDATION TO THE AUDITOR WAS TO ENSURE 

             5   THAT THESE CONTRACTORS HAD THE OPERATIONAL AND FINANCIAL 

             6   CAPABILITY TO PERFORM, CORRECT?

             7     A.     LET ME FIND THAT REFERENCE IN THE MINUTES.

             8     Q.     OKAY.  DID YOU ATTEND THAT CITY COUNCIL MEETING?  

             9     A.     I'M SURE I DID.

            10     Q.     AND THE REFERENCE TO THE MAYOR, VICE MAYOR, AND 

            11   COUNCIL MEMBERS CHAVEZ, DANDO, AND POWERS MEMO IS IN THE 

            12   MINUTES AND DOES SPECIFICALLY DIRECT THE AUDITOR AS YOU 

            13   INDICATED?

            14     A.     WELL --

            15     Q.     JUST SO WE'RE CLEAR, BECAUSE I LOOK AT A LOT OF 

            16   DOCUMENTS, BUT IN TERMS OF THE BIG ITEMS IN THE CHRONOLOGY 

            17   OF EVENTS, WE HAVE THE SEPTEMBER 22, 2000 MEMORANDUM FROM 

            18   CARL MOSHER RECOMMENDING NORCAL, GREEN TEAM, AND GREEN WASTE 

            19   RECOVERY, CORRECT?

            20     A.     YES.

            21     Q.     AND THEN WE HAVE THIS OCTOBER 8 MEMORANDUM FROM THE 

            22   MAYOR AND OTHER COUNCILMEMBERS ALSO RECOMMENDING THE 

            23   SELECTION OF THOSE SAME THREE COMPANIES AND ADDING A 

            24   RECOMMENDATION OF A REFERRAL TO THE CITY AUDITOR TO LOOK AT 

            25   OPERATIONAL CAPABILITY AND FINANCIAL FEASIBILITY, CORRECT?

            26     A.     YES.  IT WOULD BE IN ADDITION TO THE STAFF REPORT.

            27     Q.     RIGHT.  SO THEN WE HAVE THE CITY COUNCIL MEETING ON 

            28   OCTOBER 10, 2000 ADOPTING THE RECOMMENDATIONS BOTH AS TO THE 
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             1   SELECTION OF THOSE SAME THREE COMPANIES, CORRECT?

             2     A.     YES.

             3     Q.     AND ALSO THE ADDITIONAL RECOMMENDATION FROM THE 

             4   MAYOR THAT THE AUDITOR CONDUCT A REVIEW TO ENSURE THAT THE 

             5   SELECTED COMPANIES HAVE THE OPERATIONAL AND FINANCIAL 

             6   CAPABILITY TO PERFORM, CORRECT?

             7     A.     CORRECT.

             8     Q.     NOW, AT THIS OCTOBER 10, 2000 COUNCIL MEETING WHERE 

             9   THIS IMPORTANT SELECTION OF CONTRACTORS WAS MADE, DID THE 

            10   MAYOR RAISE ANY CONCERNS ABOUT WHETHER MRF WORKERS NEEDED TO 

            11   BE PAID HIGHER WAGES AND BENEFITS THAN THOSE REFLECTED IN 

            12   THE NORCAL PROPOSAL SUBMITTED TO THE CITY FOR CONSIDERATION?

            13     A.     I DON'T RECALL ANY, AND AS I READ THE MINUTES YOU 

            14   PROVIDED, I DON'T SEE ANY REFERENCE IN THE MINUTES EITHER.

            15     Q.     IF SOMETHING LIKE THAT HAPPENED, YOU WOULD -- DOES 

            16   ANYBODY NEED ANY WATER?  ARE YOU SUGGESTING THAT THAT'S 

            17   SOMETHING YOU WOULD EXPECT TO SEE DOCUMENTED IN THE MINUTES 

            18   IF IT OCCURRED, AND YOU DON'T SEE IT; IS THAT WHAT YOU'RE 

            19   SAYING?

            20     A.     YES AND YES.

            21     Q.     ALSO, YOU PERSONALLY HAVE NO RECOLLECTION OF 

            22   HEARING THAT?

            23     A.     I DO NOT RECALL THE MAYOR DOING THAT.

            24     Q.     DID ANY OTHER COUNCILMEMBERS RAISE ANY CONCERN AT 

            25   THE COUNCIL MEETING ABOUT WHETHER THE MRF WORKERS NEEDED TO 

            26   BE PAID WAGES AND BENEFITS THAT WERE HIGHER THAN THOSE 

            27   REFLECTED IN THE PROPOSAL NORCAL SUBMITTED TO THE CITY FOR 

            28   CONSIDERATION?  
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             1     A.     NO.  AND I THINK THE KEY WORD I'M ANSWERING NO TO 

             2   IS "HIGHER."  THERE WAS COUNCIL DISCUSSION ABOUT PREVAILING, 

             3   MEETING THE CITY'S POLICY FOR RETENTION AND NEUTRALITY, 

             4   THINGS LIKE THAT; I DON'T EVER RECALL DISCUSSION ABOUT 

             5   HAVING TO PAY HIGHER WAGES.  

             6     Q.     OKAY.  AND DID ANY STAFF MEMBERS AT THIS COUNCIL 

             7   MEETING RAISE ANY CONCERNS ABOUT MRF WORKERS NEEDING TO BE 

             8   PAID -- STRIKE THAT -- THE MRF WORKERS THAT NORCAL AND CWS 

             9   WOULD BE EMPLOYING NEEDING TO BE PAID HIGHER WAGES AND 

            10   BENEFITS?

            11     A.     I DON'T RECALL ANY, AND I DON'T SEE ANY REFERENCE 

            12   TO THAT IN THE MINUTES.

            13     Q.     DID ANYONE RAISE ANY CONCERNS AT THIS COUNCIL 

            14   MEETING ABOUT WHETHER THE MRF WORKERS EMPLOYED BY CWS NEEDED 

            15   TO BE REPRESENTED BY THE TEAMSTERS?

            16     A.     NO.

            17     Q.     DID BOB MORALES SPEAK AT THIS COUNCIL MEETING?

            18     A.     HE DID, AND AS I RECALL, HE WAS CONCERNED ABOUT THE 

            19   REPRESENTATION BY THE TEAMSTERS AND PREVAILING WAGE ISSUES.  

            20   AND AS I RECALL, EITHER AT THE MEETING OR IN A FOLLOW-UP 

            21   MEMORANDUM, RICK DOYLE, THE CITY ATTORNEY, RESPONDED TO THAT 

            22   CONCERN.

            23     Q.     OKAY.  TO YOUR KNOWLEDGE, DID ANYONE INFORM THE 

            24   CITY AUDITOR THAT CWS'S LABOR COSTS FOR ITS MRF WORKERS 

            25   MIGHT BE SUBSTANTIALLY HIGHER THAN THE LABOR COSTS USED IN 

            26   THE NORCAL PROPOSAL?

            27     A.     I DON'T KNOW THE ANSWER TO THAT.

            28     Q.     SO YOU HAVE NO KNOWLEDGE OF ANYONE INFORMING THE 
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             1   AUDITOR ABOUT THAT?

             2     A.     I DON'T ONE WAY OR THE OTHER WHETHER THEY DID OR 

             3   DID NOT.

             4     Q.     DID THE MAYOR RAISE ANY CONCERNS AT THE OCTOBER 10, 

             5   2000 COUNCIL MEETING ABOUT THE MRF WORKERS NEEDING TO BE 

             6   REPRESENTED BY THE TEAMSTERS?

             7     A.     NOT THAT I RECALL.

             8     Q.     NOW, BEFORE THE BREAK YOU SAW TWO LETTERS FROM CWS 

             9   AND NORCAL TO THE MAYOR REPRESENTING THAT THEY WERE GOING TO 

            10   PAY HIGHER WAGES AND BENEFITS, CORRECT?

            11     A.     YES.

            12     Q.     FROM YOUR PERSPECTIVE AS CITY MANAGER, IS THAT 

            13   SOMETHING YOU WOULD HAVE LIKED, IS THAT INFORMATION YOU 

            14   WOULD HAVE LIKED TO HAVE COMMUNICATED TO THE CITY AUDITOR TO 

            15   MAKE THE AUDITOR'S REVIEW MORE MEANINGFUL AND ACCURATE?

            16     A.     YES.

            17     Q.     DO YOU KNOW ANY REASON WHY THE MAYOR OR HIS STAFF 

            18   DID NOT COMMUNICATE THAT INFORMATION TO THE AUDITOR?

            19     A.     I HAVE NO KNOWLEDGE AT ALL, NO.

            20     Q.     LET ME HAVE MARKED AS EXHIBIT 19 AN OCTOBER 18 

            21   LETTER FROM ROBERT MORALES TO MAYOR GONZALES.  

            22             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

            23   JURY EXHIBIT 19.)

            24             THE FOREMAN:  SO MARKED.  

            25   BY MR. FINKELSTEIN:  

            26     Q.     HAVE YOU SEEN THIS DOCUMENT BEFORE?

            27     A.     I DON'T BELIEVE SO.

            28     Q.     HAVE YOU TALKED TO MAYOR GONZALES ABOUT THIS 
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             1   LETTER?

             2     A.     HANG ON JUST A SECOND.  I DON'T BELIEVE SO, NO.

             3     Q.     HAVE YOU TALKED TO JOE GUERRA ABOUT THIS LETTER?

             4     A.     NO.

             5     Q.     IN THIS LETTER, DOES ROBERT MORALES INDICATE THAT 

             6   HE HAS PROPOSED THAT CWS SIGN A NEUTRALITY AGREEMENT?

             7     A.     IT INDICATES THAT THEY WANT TO HAVE A DISCUSSION OF 

             8   THE NATIONAL LABOR RELATIONS BOARD PROPOSED NEUTRALITY 

             9   AGREEMENT TO CWS.

            10     Q.     IT INDICATES THE NLRB PROPOSED A NEUTRALITY 

            11   AGREEMENT TO CWS?

            12     A.     YES.

            13     Q.     THEY ALSO THINK THE NEUTRALITY AGREEMENT IS NOW A 

            14   POINT OF DISCUSSION WITH THE CITY, CORRECT?

            15     A.     YES.

            16     Q.     AND ARE YOU FAMILIAR WITH THE TERM NEUTRALITY 

            17   AGREEMENT?

            18     A.     NOT IN ANY SPECIFICITY.

            19     Q.     DO YOU HAVE ANY IDEA WHAT THEY ARE TALKING ABOUT IN 

            20   TERMS OF NEUTRALITY AGREEMENT?

            21     A.     FROM THE CITY STANDPOINT, IT HAS BEEN INDICATED 

            22   IT'S TO AVOID SPECIFYING A SPECIFIC UNION, BUT PERMITTING 

            23   EMPLOYEES TO SELECT.

            24     Q.     THAT'S YOUR UNDERSTANDING OF A NEUTRALITY 

            25   AGREEMENT?

            26     A.     RIGHT.

            27     Q.     YOU DON'T PROFESS TO BE POSSESSED OF ANY PARTICULAR 

            28   KNOWLEDGE REGARDING NLRB MEETINGS?
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             1     A.     I SURE DON'T.

             2     Q.     I THINK WE'RE GOING TO HEAR EVIDENCE SOMEWHAT 

             3   DIFFERENT ABOUT WHAT THAT MEANS, BUT OKAY.  

             4     A.     IT COULD WELL BE.  I CLAIM NO EXPERTISE.

             5             MR. FINKELSTEIN:  I WILL ASK TO HAVE MARKED AS 

             6   EXHIBIT 20 AN OCTOBER 27, 2000 MEMORANDUM FROM THE SAN JOSE 

             7   CITY ATTORNEY THAT APPEARS TO BE SIGNED BY NORMAN SATO, 

             8   S-A-T-O, CHIEF DEPUTY CITY ATTORNEY.  

             9             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

            10   JURY EXHIBIT 20.)

            11             THE FOREMAN:  SO MARKED.  

            12   BY MR. FINKELSTEIN:  

            13     Q.     HAVE YOU SEEN THIS DOCUMENT BEFORE?

            14     A.     YES.

            15     Q.     I'M SORRY?

            16     A.     YES.

            17     Q.     YOU WERE LAUGHING; WHY IS THAT?

            18     A.     I'M LAUGHING ONLY BECAUSE WHEN I GOT TO THE COPIED 

            19   TO ME AT THE BOTTOM, I PROBABLY HAVE SEEN THIS BEFORE.

            20     Q.     THE DOCUMENT REFLECTS THAT YOU WERE CC'D ON THAT?

            21     A.     YES.

            22     Q.     WHAT IS THIS DOCUMENT?

            23     A.     IT'S A MEMORANDUM TO THE MAYOR AND CITY COUNCIL 

            24   FROM THE CITY ATTORNEY REGARDING THE RECYCLING PLUS AND 

            25   LABOR ISSUES WE HAVE BEEN DISCUSSING.

            26     Q.     OKAY.  AND WAS THIS MEMORANDUM SUBMITTED TO THE 

            27   CITY COUNCIL FOR CONSIDERATION ON NOVEMBER 7, 2000?
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             1     Q.     YES.  

             2     A.     IT APPEARS IT WAS IN ADVANCE OF THAT BUT -- 

             3     Q.     IT WAS PART OF THE COUNCIL MEETING OF NOVEMBER 7?

             4     A.     IT HAS NO INDICATION -- NOVEMBER 7 APPEARS TO BE 

             5   THE DAY.

             6     Q.     WHO IS RICH DOYLE?

             7     A.     CITY ATTORNEY.

             8     Q.     WHO IS NORMAN SATO?

             9     A.     ONE OF THE CITY ATTORNEY STAFF.

            10     Q.     NOW, IN THIS MEMORANDUM DOES THE CITY ATTORNEY 

            11   CONCLUDE THAT FEDERAL LABOR LAW PROHIBITS A CITY FROM 

            12   INTERFERING WITH THE COLLECTIVE BARGAINING PROCESS REGULATED 

            13   BY FEDERAL LAW?

            14     A.     YES.  ON PAGE TWO THE MEMORANDUM MAKES THAT 

            15   SPECIFIC STATEMENT.

            16     Q.     AND IN THIS MEMORANDUM, DOES THE CITY ATTORNEY ALSO 

            17   CONCLUDE THAT EMPLOYEES OF NORCAL SUBCONTRACTOR CWS ARE 

            18   CURRENTLY REPRESENTED BY A LABOR ORGANIZATION, AND AS SUCH, 

            19   THERE IS LITTLE CITY BUSINESS INTEREST OR JUSTIFICATION IN 

            20   REQUIRING NEUTRALITY AGREEMENTS?

            21     A.     YES.  THAT'S PARAGRAPH THREE, PAGE TWO.

            22     Q.     OKAY.  AS WE SAW BEFORE, I BELIEVE THE NORCAL 

            23   SUBCONTRACTOR CWS, ITS CURRENT EMPLOYEES WERE REPRESENTED BY 

            24   ILWU LONGSHOREMEN, CORRECT?  

            25     A.     YES.

            26     Q.     NOW, IN THIS MEMORANDUM, DOES THE CITY ATTORNEY 

            27   CONCLUDE THAT INSERTION OF A NEUTRALITY PROVISION IN THE RFP 
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             1   WOULD RAISE SERIOUS LEGAL CONCERNS?

             2     A.     YES.

             3     Q.     REGARDING THE INTEGRITY OF THE RP PROCESS?

             4     A.     YES.  IT APPEARS AS A SPECIFIC RECOMMENDATION IN 

             5   THE MIDDLE OF PAGE TWO THAT NOT BE INCLUDED AS A CONDITION 

             6   OF THE AWARD OF CONTRACT.

             7     Q.     IN THIS MEMORANDUM, DOES THE CITY ATTORNEY CONCLUDE 

             8   THAT THE RFP PROTECTS THE INTERESTS OF EMPLOYEES AND CITY 

             9   INTERESTS, CORRECT?

            10     A.     (NO RESPONSE.) 

            11     Q.     INTERESTS OF EMPLOYEES AND THE CITY'S INTERESTS?

            12     A.     YES.

            13     Q.     THAT REFERENCE IS TO THE RFP THAT WAS APPROVED AND 

            14   ISSUED BACK IN APRIL OF 2000, CORRECT?

            15     A.     YES.

            16     Q.     DO YOU KNOW WHAT PROMPTED THE PREPARATION OF THIS 

            17   MEMORANDUM?

            18     A.     I THINK, DURING THE COUNCIL MEETING PRIOR, WHERE 

            19   THE CONTRACTS, AS YOU HAD INDICATED, THE SIGNIFICANT EVENT 

            20   CONTRACTS WHERE THE COMPANIES WERE APPROVED, SO WE'RE 

            21   WORKING TOWARDS CONTRACT LANGUAGE.  THERE WERE AUDIENCE 

            22   MEMBERS QUESTIONING THE ISSUE; THERE WERE COUNCILMEMBERS 

            23   QUESTIONING WHETHER OUR PREVAILING WAGE LABOR POLICIES WERE 

            24   PROPERLY REFLECTED.  I THINK THAT IS WHAT PROMPTED THIS 

            25   MEMO.

            26     Q.     JUST FROM YOUR UNDERSTANDING, HAVING HAD EXPERIENCE 
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             1   THAT THEY RECOGNIZE ONE UNION INSTEAD OF ANOTHER UNION; 

             2   ISN'T THAT TRUE?

             3     A.     WELL, I SUSPECT THAT MAY BE DEBATABLE IN CERTAIN 

             4   CITIES.  I THINK THE CITY ATTORNEY MADE IT CLEAR THAT'S THE 

             5   CASE HERE.

             6     Q.     OKAY.  

             7             MR. FINKELSTEIN:  I WILL ASK TO HAVE MARKED AS 

             8   EXHIBIT 21 A DECEMBER 8, 2000 MEMORANDUM FROM MAYOR GONZALES 

             9   TO THE CITY COUNCIL, AND IT'S ALSO FROM VICE MAYOR FRANK 

            10   FISCALINI, COUNCILMEMBER CHARLOTTE POWERS, AND PAT DANDO.  

            11   THE SUBJECT IS SELECTION OF CONTRACTORS FOR RECYCLE PLUS.  

            12             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

            13   JURY EXHIBIT 21.)

            14             THE FOREMAN:  SO MARKED.  

            15             MR. FINKELSTEIN:  THANK YOU.  

            16   BY MR. FINKELSTEIN:  

            17     Q.     HAVE YOU SEEN THIS DOCUMENT BEFORE?

            18     A.     YES.

            19     Q.     WHAT IS THIS DOCUMENT?

            20     A.     IT'S A -- AGAIN, LIKE I DISCUSSED PRIOR, THE 

            21   COUNCIL MEMORANDUM HAS BEEN APPENDED TO A COUNCIL ACTION 

            22   ITEM FOR THE COUNCIL MEETING DECEMBER 8.

            23     Q.     DO YOU RECOGNIZE ANY SIGNATURES ON THE FACE OF THE 

            24   DOCUMENT, IN THE APPROVAL BOX?

            25     A.     I DO.

            26     Q.     WHICH SIGNATURES DO YOU RECOGNIZE?
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             1   ARE LISTED ON THE FROM LINES.

             2     Q.     DO YOU KNOW WHO PREPARED THIS MEMORANDUM?

             3     A.     I DON'T.

             4     Q.     DID YOU PARTICIPATE IN THE PREPARATION OF THIS 

             5   MEMORANDUM?

             6     A.     I DID NOT.

             7     Q.     DID YOU REVIEW THIS MEMORANDUM AT OR NEAR THE TIME 

             8   IT WAS SUBMITTED TO THE COUNCIL?

             9     A.     NOT THAT I RECALL.

            10     Q.     WAS THIS MEMORANDUM SUBMITTED TO THE CITY COUNCIL 

            11   FOR THEIR CONSIDERATION?

            12     A.     I WOULD PRESUME IT WAS.

            13     Q.     DID THIS MEMORANDUM -- STRIKE THAT.  

            14             JUST A MOMENT, WE'RE HAVING A TECHNICAL 

            15   DIFFICULTY.  LET ME ASK A FEW MORE QUESTIONS ABOUT THE 

            16   MEMORANDUM, IF I CAN BORROW IT.  

            17     A.     CERTAINLY.

            18     Q.     WHILE WE TRY TO LOCATE YET ANOTHER DOCUMENT, LET'S 

            19   LOOK AT THIS MEMORANDUM FOR A MINUTE.  

            20             LET ME SHOW YOU PAGE TWO OF THIS MEMORANDUM.  IS 

            21   THERE A PARAGRAPH DOWN THE PAGE ON PAGE TWO THAT TALKS ABOUT 

            22   THE BENEFIT OF THE CITY AUDITOR'S PARTICIPATION IN THIS 

            23   ADDITIONAL REVIEW?

            24     A.     DID YOU ASK ME WHAT THAT SAYS?  

            25     Q.     YES.  AM I READING THAT CORRECTLY?  CAN YOU READ 

Page 72



Vol2Go~1
            26   IT?

            27     A.     I CAN READ IT FINE.

            28     Q.     IS THERE A LINE IN THE MEMORANDUM THAT TALKS ABOUT 

                                    SUE HERFURTH, CSR #9645                  
�

                                                                          101
             1   THE BENEFITS OF THE CITY AUDITOR'S PARTICIPATION IN THIS 

             2   ADDITIONAL REVIEW?

             3     A.     IS THERE A LINE THAT TALKS ABOUT THE BENEFIT; IS 

             4   THAT YOUR QUESTION?  

             5     Q.     WELL, LET ME JUST ASK IT THIS WAY.  IS THE 

             6   FOLLOWING SENTENCE CONTAINED IN THE MEMORANDUM.  THE BENEFIT 

             7   OF THE CITY AUDITOR'S PARTICIPATION IN THIS ADDITIONAL 

             8   REVIEW SUGGESTS THAT THE CITY MANAGER SHOULD INVOLVE THE 

             9   AUDITOR MORE REGULARLY IN THE FUTURE REVIEW OF MAJOR 

            10   ACTIVITIES PRIOR TO BRINGING INFORMATION AND RECOMMENDATIONS 

            11   TO THE CITY COUNCIL.  

            12             DOES THAT SENTENCE APPEAR THERE?  

            13     A.     YES.

            14     Q.     OKAY.  AND YOU'VE TOLD US THAT, IN YOUR VIEW, IN 

            15   ORDER TO HAVE THE MOST ACCURATE, MEANINGFUL REVIEW BY THE 

            16   CITY AUDITOR, HE SHOULD HAVE BEEN INFORMED OF ANY 

            17   SUBSTANTIAL INCREASES IN LABOR COSTS IN THE NORCAL PROPOSAL, 

            18   CORRECT?

            19     A.     THAT'S MY BELIEF, SURE.

            20     Q.     YOU'VE TOLD US TO YOUR KNOWLEDGE, YOU HAVE NO 

            21   KNOWLEDGE THE CITY AUDITOR WAS SO INFORMED, CORRECT?

            22     A.     THAT I HAVE NO KNOWLEDGE IS CORRECT, YES.

            23     Q.     DO YOU RECALL THAT ON DECEMBER 12, A FEW DAYS AFTER 

            24   THE DATE ON THIS MEMORANDUM, THE CITY COUNCIL MET AND 

            25   ADOPTED THE MAYOR'S RECOMMENDATIONS TO ACCEPT THE AUDITOR'S 
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             1   THAT FOLLOWED THIS, THAT WOULD BE LOGICAL.

             2     Q.     CAN WE SAY SHORTLY AFTER THIS DECEMBER 8, 2000 

             3   DATE, THE COUNCIL SO MET AND ACTED?

             4     A.     THAT SOUNDS LOGICAL, YES.

             5     Q.     YOU WOULD HAVE BEEN PRESENT?

             6     A.     SURE.

             7     Q.     DO YOU REMEMBER THE MAYOR RAISING ANY CONCERNS AT 

             8   THIS COUNCIL MEETING ABOUT WHETHER THE MRF WORKERS NEEDED TO 

             9   BE PAID WAGES AND BENEFITS THAT WERE HIGHER THAN THOSE 

            10   REFLECTED IN THE NORCAL PROPOSAL?

            11     A.     I DON'T, BUT WHEN YOU LOOK AT THE VOLUME OF COUNCIL 

            12   MEETINGS I ATTEND, I WOULD REALLY WANT TO BE LOOKING AT 

            13   MINUTES BEFORE I SAY THAT.  I CERTAINLY DON'T RECALL HIM 

            14   SAYING THAT.

            15     Q.     DID ANY OTHER COUNCIL MEMBERS RAISE CONCERNS AT 

            16   THIS MEETING WHETHER THE MRF WORKERS NEED TO BE PAID WAGES 

            17   AND BENEFITS HIGHER THAN THOSE REFLECTED IN THE PROPOSAL 

            18   NORCAL SUBMITTED TO THE CITY COUNCIL?

            19     A.     I DON'T RECALL.

            20     Q.     DO YOU RECALL ANYONE RAISING CONCERNS ABOUT THAT 

            21   ISSUE?

            22     A.     I DON'T.

            23     Q.     DO YOU RECALL AT THAT COUNCIL MEETING THE CITY 

            24   COUNCIL DIRECTING THE ADMINISTRATIVE STAFF -- STRIKE THAT.  
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            25   AT THIS MEETING, DID THE CITY COUNCIL AUTHORIZE THE 

            26   ADMINISTRATION TO NEGOTIATE AND EXECUTE AGREEMENTS WITH THE 

            27   RECOMMENDED COMPANIES?  

            28     A.     AGAIN, I DON'T REMEMBER THAT SPECIFIC COUNCIL 
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             1   MEETING BY THAT DATE, SO I WOULD HAVE TO LOOK AT THE RECORD.

             2     Q.     I'M TRYING TO AVOID THAT BECAUSE WE HAVE A VERY 

             3   LENGTHY TRANSCRIPT OF THIS --

             4     A.     I UNDERSTAND, BUT I'M TRYING TO AVOID TELLING YOU I 

             5   REMEMBER SOMETHING SPECIFIC FROM A CITY COUNCIL MEETING, BUT 

             6   IT CERTAINLY FITS THE LOGIC OF CHRONOLOGY.

             7     Q.     YOU DO CERTAINLY RECALL THAT AT SOME POINT IN 

             8   DECEMBER THE CITY COUNCIL ACCEPTED THE AUDITOR'S REPORT?

             9     A.     YES.

            10     Q.     WHICH THE COUNCIL HAD DIRECTED THE AUDITOR TO 

            11   PREPARE TWO MONTHS EARLIER, IN OCTOBER?

            12     A.     YES.

            13     Q.     DO YOU RECALL AT THAT SAME MEETING THE COUNCIL 

            14   DIRECTED THE ADMINISTRATION TO NEGOTIATE AGREEMENTS WITH THE 

            15   THREE WINNING COMPANIES?

            16     A.     YES.

            17     Q.     AND WHEN THE COUNCIL REFERS TO ADMINISTRATION, WHO 

            18   ARE THEY TALKING ABOUT?

            19     A.     ME.

            20     Q.     DO YOU RECALL THEN IN DECEMBER, THE COUNCIL HAD A 

            21   MEETING, THEY ACCEPTED THE AUDITOR'S REVIEW, AND THEY TOLD 

            22   YOU, GO AHEAD AND NEGOTIATE AGREEMENTS WITH THE SAME THREE 

            23   COMPANIES?

            24     A.     YES.
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            25     Q.     DID THE CITY COUNCIL'S AUTHORIZATION TO THE 

            26   ADMINISTRATION TO NEGOTIATE AND EXECUTE AGREEMENTS WITH THE 

            27   RECOMMENDED COMPANIES AUTHORIZE THE MAYOR OR THE MAYOR'S 

            28   STAFF TO PARTICIPATE IN THESE NEGOTIATIONS?
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             1     A.     IT DID NOT.

             2     Q.     DID THE CITY COUNCIL DIRECT THE MAYOR TO 

             3   PARTICIPATE IN ANY WAY IN THE NEGOTIATIONS?

             4     A.     I DON'T BELIEVE SO, NO.

             5     Q.     WHO NEGOTIATED THE AGREEMENTS WITH THE SELECTED 

             6   COMPANIES?

             7     A.     A TEAM LED BY THE CITY ATTORNEY'S OFFICE, THE 

             8   ENVIRONMENTAL SERVICES DIRECTOR, AS I RECALL, ONE OF THE 

             9   DEPARTMENT DEPUTY CITY MANAGERS.

            10     Q.     ARE YOU ABLE TO SUPPLY ANY NAMES FOR THESE PEOPLE?

            11     A.     I COULD DO IT SHORTLY, BUT I COULDN'T DO IT FROM 

            12   MEMORY.

            13     Q.     DO YOU KNOW, IS THAT THE SAME TEAM THAT NEGOTIATED 

            14   THE NORCAL AGREEMENT ON BEHALF OF THE CITY?

            15     A.     YES.  THAT'S THE AGREEMENT I THOUGHT YOU WERE 

            16   REFERRING TO.

            17     Q.     WELL, ACTUALLY, THE DIRECTION FROM THE COUNCIL WAS 

            18   TO NEGOTIATE AGREEMENT WITH ALL WINNING COMPANIES?

            19     A.     SAME TEAM, YES.  

            20             MR. FINKELSTEIN:  MR. FOREMAN, LET ME HAVE MARKED 

            21   AS EXHIBIT 23, A MARCH 7, 2001 MEMO FROM CARL MOSHER TO THE 

            22   MAYOR AND CITY COUNCIL.  

            23             THE FOREMAN:  THE LAST EXHIBIT WAS 21.  DO YOU 
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            24   WANT TO DO THESE OUT OF ORDER?

            25             MR. FINKELSTEIN:  YES, BECAUSE I THINK WE WILL BE 

            26   MARKING THE MISSING MINUTES POSSIBLY TOMORROW.  

            27             THE FOREMAN:  OKAY.  

            28             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 
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             1   JURY EXHIBIT 23.)

             2   BY MR. FINKELSTEIN:  

             3     Q.     MR. BORGSDORF, HAVE YOU SEEN EXHIBIT 23 BEFORE?

             4     A.     I HAVE.

             5     Q.     THAT'S YOUR SIGNATURE ON IT, IS IT NOT?

             6     A.     IT IS.

             7     Q.     WHAT IS THAT EXHIBIT?

             8     A.     THIS IS A MEMORANDUM WHICH WOULD BE A GENERAL ITEM 

             9   FOR MARCH 27, 2001 FOR THE CITY COUNCIL WHICH PROVIDES THE 

            10   RECYCLE PLUS AGREEMENT AND UPDATES FOR TRANSITION OF 

            11   SERVICE.

            12     Q.     IS THERE ANYTHING IN THIS MEMORANDUM THAT TALKS 

            13   ABOUT NORCAL OR ITS SUBCONTRACTOR CWS MAKING HIGHER WAGES 

            14   AND BENEFITS THAN SPECIFIED IN ITS PROPOSAL?

            15     A.     NO.  THERE ARE TWO THINGS THAT MIGHT BEAR.  ONE IS 

            16   SIMPLY THE SPECIFIC DIRECTION THAT INCLUDES THE COUNCIL 

            17   APPROVED LABOR PROVISIONS FOR WAGE AND WORKER RETENTION, 

            18   WHICH WOULD CLEARLY NOT IMPLY ANYTHING BEYOND OR HIGHER THAN 

            19   OR UNEXPECTED.  

            20             THE OTHER IS A CONTINGENCY PLAN RELATED TO A 

            21   MATERIAL RECOVERY FACILITY WHICH CWS HAD SUBSTANTIAL 

            22   DIFFICULTY GETTING INTO OPERATION.  THIS SIMPLY REFERENCES A 

            23   CONTINGENCY PLAN.  THE ONLY WAY THAT WOULD IMPACT WAGES WAS 
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            24   IF THERE WAS NEEDED TO BE AN INTERIM PROVIDER, AND AFTER 

            25   READING IT TO SAY NO -- 

            26     Q.     SINCE YOU RAISE THAT ISSUE, I GUESS IN THE PROPOSAL 

            27   IT WAS CONTEMPLATED THAT CWS WOULD CREATE A NEW MRF 

            28   FACILITY, AND ULTIMATELY THEY HAD TO GO TO A PLAN B AT 
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             1   TIMOTHY DRIVE; ISN'T THAT WHAT HAPPENED?

             2     A.     YES, THIS INITIAL FACILITY DID NOT WORK OUT.  THEY 

             3   CAME IN WITH AN ALTERNATE.

             4     Q.     IN THE INTERIM, OR AT SOME PERIOD OF TIME THEY WERE 

             5   ACTUALLY TRANSPORTING MATERIALS OUTSIDE THE CITY OF SAN 

             6   JOSE?

             7     A.     THAT'S CORRECT.

             8     Q.     BY THE WAY, I ASSUME FROM TIME TO TIME YOU WERE 

             9   KEPT INFORMED ABOUT THE PROGRESS OF NEGOTIATIONS?

            10     A.     YES.

            11     Q.     AND WHO WOULD REPORT TO YOU ON THE PROGRESS OF THE 

            12   NEGOTIATIONS?

            13     A.     IT COULD TAKE TWO FORMS.  ONE WOULD BE WHAT WE CALL 

            14   AN AGENDA REVIEW OR SENIOR STAFF MEETING WHERE THE LEAD FOR 

            15   THAT TEAM OR THE CITY ATTORNEY'S OFFICE WOULD DESCRIBE THE 

            16   CURRENT STATUS.  OR ALTERNATIVELY, IT WOULD BE DIRECT 

            17   CONTACT WITH ME BY THE PERSON IN MY OFFICE WHO IS ON THE 

            18   TEAM.

            19     Q.     IS THAT SOMETHING THAT MIGHT ALSO HAVE BEEN BROUGHT 

            20   UP IN CLOSED SESSION WITH THE CITY COUNCIL?

            21     A.     I DON'T RECALL IT BEING A CLOSED SESSION, AND YOU 

            22   WOULD HAVE TO ASK THE CITY ATTORNEY.
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            23     Q.     WOULD THERE BE ANY KIND OF DOCUMENTATION GENERATED 

            24   IN CONNECTION WITH THESE UPDATES OR REVIEWS?

            25     A.     PROBABLY NOT.

            26     Q.     SO THESE ARE ORAL REPORTS?

            27     A.     YES.

            28     Q.     IN ANY OF THE ORAL REPORTS YOU RECEIVED, WAS THERE 
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             1   ANY MENTION ABOUT THE ISSUE OF HIGHER WAGES AND BENEFITS OR 

             2   ADDITIONAL PAYMENTS TO NORCAL BEYOND WHAT WAS CALLED FOR IN 

             3   THE PROPOSAL?

             4     A.     NO.

             5     Q.     NOW, IF I CAN JUMP AHEAD FOR A MOMENT.  AT SOME 

             6   POINT LATER ON YOU LEARNED AT LEAST THAT NORCAL HAD THE 

             7   EXPECTATION THAT IT WAS ENTITLED TO ADDITIONAL PAYMENTS 

             8   BEYOND WHAT WAS CALLED FOR IN ITS PROPOSAL, CORRECT?

             9     A.     IF YOU JUMP WAY AHEAD, YES.

            10     Q.     WE'RE NOW ON 2001; WE'RE JUMPING INTO THE FUTURE, 

            11   CORRECT?

            12     A.     YES, WELL INTO THE FUTURE.

            13     Q.     OKAY.   AND YOU ALSO LEARNED THAT NORCAL'S 

            14   EXPECTATION OF ADDITIONAL PAYMENTS IS PREDICATED ON WHAT IT 

            15   BELIEVED WAS AN ADDITIONAL REQUIREMENT IMPOSED BY THE CITY 

            16   WITH RESPECT TO THE EMPLOYMENT OF HIGHER PAID TEAMSTER 

            17   WORKERS AT CWS'S MRF FACILITY, RIGHT?

            18     A.     IT WASN'T THAT DETAILED WHEN I FIRST LEARNED OF IT, 

            19   BUT YOU GET THERE IF YOU KEEP GOING FAST FORWARD.

            20     Q.     AT SOME POINT YOU LEARNED THAT?

            21     A.     YES, SURE.

            22     Q.     CAN YOU OFFER ANY EXPLANATION AS TO WHY THIS DIDN'T 
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            23   COME UP IN THE NEGOTIATIONS LEADING TO THE AGREEMENT WITH 

            24   NORCAL?

            25     A.     I CANNOT.

            26     Q.     IS THAT SOMETHING THAT STRIKES YOU AS UNUSUAL?

            27     A.     YES, IT DOES.

            28     Q.     HIGHLY UNUSUAL?
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             1     A.     YES, IT IS.  

             2             MR. FINKELSTEIN:  I WOULD LIKE TO HAVE MARKED AS 

             3   EXHIBIT 24 A MARCH 21, 2001 MEMO FROM CARL MOSHER TO THE 

             4   MAYOR AND CITY COUNCIL.  

             5             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

             6   JURY EXHIBIT 24.)

             7             THE FOREMAN:  SO MARKED.  

             8   BY MR. FINKELSTEIN:  

             9     Q.     BEFORE I ASK YOU ABOUT EXHIBIT 24, HOW LONG DID YOU 

            10   INDICATE YOU HAD BEEN CITY MANAGER FOR THE CITY OF SAN 

            11   JOSE -- HOW LONG HAD YOU BEEN CITY MANAGER FOR SAN JOSE?

            12     A.     I STARTED IN THE FALL OF 1999, SEPTEMBER OF 1999.

            13     Q.     SO THIS IS YOUR SEVENTH YEAR NOW?

            14     A.     THAT'S CORRECT.

            15     Q.     IN YOUR SEVEN YEARS AS CITY MANAGER, HAVE YOU EVER 

            16   ENCOUNTERED ANYTHING SIMILAR TO THIS, WHERE SOMEONE MAKES A 

            17   PROPOSAL TO THE CITY OF SAN JOSE AND IS GIVEN SOME REASON TO 

            18   BELIEVE THAT NOTWITHSTANDING WHAT THE PROPOSAL SAYS, 

            19   ADDITIONAL PAYMENTS WILL BE MADE BY THE CITY BEYOND WHAT THE 

            20   PROPOSAL CALLED FOR?

            21     A.     I'M NOT AWARE OF IT EVER HAPPENING.
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            22     Q.     DID YOU LOOK AT THE MARCH 21, 2001 MEMORANDUM FROM 

            23   CARL MOSHER, EXHIBIT 24, I BELIEVE; IS THAT CORRECT?

            24     A.     YES.

            25     Q.     HAVE YOU SEEN THIS DOCUMENT BEFORE?

            26     A.     YES.

            27     Q.     THAT'S YOUR SIGNATURE ON IT, CORRECT?

            28     A.     IT IS.
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             1     Q.     WHAT'S THIS DOCUMENT?

             2     A.     THIS WOULD BE THE STAFF MEMORANDUM FOR COUNCIL 

             3   AGENDA ITEM FOR MARCH 27 UPDATING RECYCLE PLUS RATES.

             4     Q.     ONCE AGAIN, IS THERE ANYTHING IN THIS MEMORANDUM 

             5   UPDATING THE COUNCIL ON THE PROGRESS OF THE NEGOTIATION THAT 

             6   TALKS ABOUT NORCAL OR ITS SUBCONTRACTOR CWS PAYING HIGHER 

             7   WAGES AND BENEFITS THAN SPECIFIED IN ITS PROPOSAL?

             8     A.     NO, THERE IS NO REFERENCE.

             9     Q.     AND LET ME HAVE MARKED AS EXHIBIT 25 A CERTIFIED 

            10   COPY OF THE MARCH 27, 2001 CITY COUNCIL MINUTES.  

            11             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

            12   JURY EXHIBIT 25.)

            13             THE FOREMAN:  SO MARKED.  

            14   BY MR. FINKELSTEIN:  

            15     Q.     MR. BORGSDORF, ON MARCH 27, 2001, DID THE CITY 

            16   COUNCIL APPROVE NEW RECYCLE PLUS AGREEMENTS, AND IF YOU NEED 

            17   TO REFER TO THE MINUTES TO REFRESH YOUR RECOLLECTION, PLEASE 

            18   DO SO.  TAKE AS MUCH TIME AS YOU LIKE.  

            19     A.     YES.  IT'S REFLECTED IN THE MINUTES BEGINNING ON 

            20   PAGE 21 THAT ALL OF THE COMPANIES' CONTRACTS WERE APPROVED 

            21   ON THIS EVENING.
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            22     Q.     DID YOU ATTEND THE CITY COUNCIL MEETING?

            23     A.     I BELIEVE I DID.

            24     Q.     AND DID THE MAYOR RAISE ANY CONCERNS AT THIS 

            25   COUNCIL MEETING ABOUT WHETHER THE MRF WORKERS NEEDED TO BE 

            26   PAID WAGES AND BENEFITS THAT WERE HIGHER THAN THOSE 

            27   REFLECTED IN THE -- DID THE MAYOR RAISE ANY CONCERNS AT THIS 

            28   COUNCIL MEETING ABOUT WHETHER THE MRF WORKERS NEEDED TO BE 
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             1   PAID WAGES AND BENEFITS THAT WERE HIGHER THAN THOSE 

             2   REFLECTED IN THE NORCAL PROPOSAL?

             3     A.     NO.  THERE IS A DIRECTION TO THE STAFF TO COME BACK 

             4   SUBSEQUENTLY WITH REGARD TO RATES, BUT THEY REFER DIRECTLY 

             5   BACK TO THE MEMORANDUM FROM THE PRIOR WEEK THAT WE JUST WENT 

             6   OVER THAT DEALS WITH MULTI-FAMILY RECYCLING.

             7     Q.     IT'S FAIR TO SAY THAT NOTHING HAPPENED AT THAT CITY 

             8   COUNCIL MEETING THAT COULD EVEN ARGUABLY BE CHARACTERIZED AS 

             9   THE MAYOR RAISING CONCERNS ABOUT THE MRF WORKERS NEEDING TO 

            10   BE PAID MORE THAN WHAT NORCAL HAD PROPOSED; FAIR?

            11     A.     THERE'S REFERENCE TO RATES, BUT NOTHING ABOUT MRF 

            12   WORKERS THAT I SEE.

            13     Q.     IS IT ALSO CORRECT THAT NO OTHER COUNCILMEMBERS 

            14   RAISED ANY SUCH CONCERNS, RIGHT?

            15     A.     NO.  IT APPEARS COUNCILMEMBERS WERE CONCERNED ABOUT 

            16   STREETS IN THIS PARTICULAR MEETING.

            17     Q.     NO ONE FROM THE CITY STAFF RAISED ANY SUCH 

            18   CONCERNS, CORRECT?

            19     A.     IT APPEARS THAT THEY DID NOT.

            20     Q.     DID ANYONE FROM THE ADMINISTRATION, FROM THE 
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            21   ELECTEDS, OR FROM THE PUBLIC RAISE ANY CONCERNS AT THIS 

            22   COUNCIL MEETING ABOUT WHETHER THE MRF WORKERS NEEDED TO BE 

            23   REPRESENTED BY THE TEAMSTERS?

            24     A.     NOT AS I RECALL, AND NOT AS INDICATED IN THE 

            25   MINUTES.  

            26             MR. FINKELSTEIN:  MR. FOREMAN, I NOTICE IT'S 

            27   ALMOST TEN OF 4:00, AND THE COURT STAFF HAS ASKED THAT WE 

            28   BREAK BEFORE 4:00.  I WOULD SUGGEST WE TAKE OUR EVENING 
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             1   RECESS AT THIS TIME AND RESUME TOMORROW MORNING AT 10 A.M.

             2             THE FOREMAN:  MR. BORGSDORF, LET ME READ YOU AN 

             3   ADMONITION ABOUT CONFIDENTIALITY.  

             4             YOU'RE ADMONISHED NOT TO REVEAL TO ANY PERSON 

             5   EXCEPT AS DIRECT BY THE COURT WHAT QUESTIONS WERE ASKED OR 

             6   WHAT RESPONSES WERE GIVEN OR ANY OTHER MATTERS CONCERNING 

             7   THE NATURE OR SUBJECT OF THE GRAND JURY'S INVESTIGATION 

             8   WHICH YOU LEARNED DURING YOUR APPEARANCE BEFORE THE GRAND 

             9   JURY, UNLESS AND UNTIL SUCH TIME AS THE TRANSCRIPT OF THIS 

            10   GRAND JURY PROCEEDING IS MADE PUBLIC.  VIOLATION OF THIS 

            11   ADMONITION MAY BE PUNISHABLE AS CONTEMPT OF COURT.  

            12             THE WITNESS:  CAN I ASK A QUESTION ABOUT THAT?  

            13             MR. FINKELSTEIN:  DO YOU WANT CLARIFICATION?  

            14             THE WITNESS:  YES, PLEASE.  I SIMPLY WANT TO ASK A 

            15   QUESTION.  A MEMBER OF THE CITY ATTORNEY'S STAFF APPEARED 

            16   DURING YOUR EARLIER BREAK TO ASK A QUESTION ABOUT 

            17   INFORMATION FROM MY OFFICE.  I REFERRED HER TO YOU.  CAN I 

            18   ASSUME THAT'S THE CORRECT -- ANYBODY FROM THE CITY 

            19   ATTORNEY'S OFFICE IS INCLUDED IN THAT ADMONITION?

            20             MR. FINKELSTEIN:  WELL, LET ME CLARIFY THE 
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            21   SITUATION FOR YOU.  YOU'VE BEEN NOW SUMMONED AS A WITNESS 

            22   BEFORE THE GRAND JURY.  YOU HAVE GIVEN TESTIMONY.  AND THE 

            23   ADMONITION PERTAINS TO YOU PERSONALLY, ABOUT NOT DISCLOSING 

            24   THE CONFIDENTIAL MATTERS THAT HAVE TAKEN PLACE HERE AT THE 

            25   GRAND JURY WHICH YOU HAVE LEARNED FROM YOUR APPEARANCES 

            26   BEFORE THE GRAND JURY.  

            27             WE HAVE SERVED NUMEROUS SUBPOENAS ON THE CITY AND 

            28   THE CITY ATTORNEYS WORKING WITH THE DISTRICT ATTORNEY TO 
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             1   RESPOND TO THOSE SUBPOENAS.  THERE'S NOTHING THAT PROHIBITS, 

             2   ALTHOUGH WE MAY WISH THERE WERE, ANYONE WHO RECEIVES A 

             3   SUBPOENA FROM ANNOUNCING TO THE WORLD THAT THEY HAVE 

             4   RECEIVED A SUBPOENA, SO THE ADMONITION PERTAINS SOLELY TO 

             5   YOUR TESTIMONY AND WHAT YOU MAY HAVE INFERRED OR GLEANED OR 

             6   OTHERWISE SURMISE FROM HAVING GIVEN YOUR TESTIMONY HERE.  

             7             DOES THAT HELP ANSWER THE QUESTION?  

             8             THE WITNESS:  THAT'S PERFECTLY CLEAR.  

             9             MR. FINKELSTEIN:  THANK YOU.  SO WE'LL SEE YOU 

            10   BACK TOMORROW AT 10:00 A.M.

            11             THE WITNESS:  YES, SIR.  

            12             MR. FINKELSTEIN:  THANK YOU.  

            13             THE FOREMAN:  ARE THERE ANY QUESTIONS?  

            14             A JUROR:  THERE WAS ONE EXHIBIT, NUMBER 15, WHICH 

            15   SEEMED TO BE AN ADDENDUM DOCUMENT, BUT IT HAD NO DATE AND 

            16   WHO CREATED THE DOCUMENT.  

            17             MR. FINKELSTEIN:  IT DOES HAVE A DATE OF OCTOBER 

            18   9; MAYBE IT WAS CUT OFF.  

            19             AS I INDICATED, WE WILL HAVE ADDITIONAL WITNESSES.  
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            20   WE INTEND TO CALL THE TWO PERSONS WHOSE SIGNATURES APPEAR TO 

            21   BE ON THE DOCUMENT, WHICH ARE MICHAEL SANGIACOMO FROM NORCAL 

            22   AND DAVID DUONG FROM CWS.  

            23             A JUROR:  OKAY.  I COULDN'T SEE THAT ON THERE.  

            24             MR. FINKELSTEIN:  YES.  BUT I WANTED TO HAVE THE 

            25   RECORD, TO THE EXTENT POSSIBLE, HAVE THE EXHIBITS COME IN IN 

            26   CHRONOLOGICAL ORDER SO THERE WAS A CERTAIN ORGANIZATION TO 

            27   THE RECORD.  THAT'S WHY I MARKED A LOT OF DOCUMENTS THE 

            28   WITNESS HAD NEVER SEEN BEFORE AND WASN'T ABLE TO GIVE 
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             1   TESTIMONY ABOUT.  BUT WE WILL BE HAVING TESTIMONY.  

             2             JUROR:  IT ALSO SHOWS A LOT OF THINGS WENT ON 

             3   WITHOUT HIM KNOWING ABOUT IT.  

             4             MR. FINKELSTEIN:  THAT'S TRUE, TOO.  

             5             THE FOREMAN:  ANY OTHER QUESTIONS?

             6             MR. FINKELSTEIN:  REMEMBER, IF YOU HAVE ADDITIONAL 

             7   QUESTIONS FOR THE WITNESS, PLEASE WRITE THE QUESTIONS DOWN 

             8   AND TURN THEM IN TO THE FOREPERSON AND HE'LL GIVE THEM TO 

             9   ME.  WE'LL TRY TO ASK ALL THOSE QUESTIONS, AND IF WE DON'T, 

            10   BRING THAT TO OUR ATTENTION.  

            11             THE FOREMAN:  LET'S ADJOURN UNTIL 10:00 O'CLOCK 

            12   TOMORROW MORNING.  

            13             (COURT WAS ADJOURNED FOR THE DAY.)

            14             

            15             

            16             

            17             

            18             

            19             
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            20             

            21             

            22             

            23             

            24             

            25             

            26             

            27             

            28             
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             1   SAN JOSE, CALIFORNIA                      JANUARY 26, 2006

             2   

             3                           PROCEEDINGS:

             4            (ROLL WAS CALLED BY THE FOREMAN.) 

             5             MR. FINKELSTEIN:  WHY DON'T WE RESUME TAKING 

             6   TESTIMONY FROM MR. BORGSDORF.  

             7                           EXAMINATION:

             8   BY MR. FINKELSTEIN:  

             9     Q.     GOOD MORNING, MR. BORGSDORF.

            10     A.     GOOD MORNING.

            11     Q.     LET ME JUST REMIND YOU THAT YOU HAVE BEEN 

            12   PREVIOUSLY SWORN IN THIS MATTER AND YOU'RE STILL UNDER OATH; 

            13   DO YOU UNDERSTAND THAT?

            14     A.     I DO.

            15     Q.     NOW, I BELIEVE WHEN WE BROKE LAST NIGHT WE HAD BEEN 

            16   DISCUSSING THE MARCH 27, 2001 COUNCIL PROCEEDINGS, WHICH 

            17   INCLUDED ACCEPTANCE OF THE CONTRACTS FOR RECYCLE PLUS 

            18   SERVICES, CORRECT?  
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            19     A.     YES.

            20             MR. FINKELSTEIN:  I WILL ASK THAT A COPY OF WHAT 

            21   PURPORTS TO BE AN AGREEMENT BETWEEN THE CITY OF SAN JOSE AND 

            22   NORCAL WASTE SYSTEMS OF SAN JOSE, THE RECYCLE PLUS 

            23   INTEGRATED WASTE MANAGEMENT SERVICES, BE MARKED AS EXHIBIT 

            24   26.  

            25             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

            26   JURY EXHIBIT 26.)

            27             THE FOREMAN:  SO MARKED.  

            28             MR. FINKELSTEIN:  THANK YOU.  
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             1   BY MR. FINKELSTEIN:  

             2     Q.     MR. BORGSDORF, IF YOU COULD TAKE A LOOK AT EXHIBIT 

             3   26, AND I REALIZE IT'S A RATHER VOLUMINOUS DOCUMENT, BUT 

             4   GENERALLY SPEAKING, DOES IT APPEAR TO BE THE AGREEMENT 

             5   BETWEEN NORCAL AND THE CITY OF SAN JOSE THAT WE HAVE BEEN 

             6   GENERALLY TALKING ABOUT?

             7     A.     IT DOES.

             8     Q.     DO YOU KNOW WHEN THIS AGREEMENT WAS SIGNED?

             9     A.     I DON'T, BUT I EXPECT IT WAS EXECUTED FOLLOWING THE 

            10   MARCH 27 MEETING.  IT MAY SAY --

            11     Q.     WHY DON'T I DIRECT YOUR ATTENTION TO PAGE 70 OF THE 

            12   AGREEMENT.  IT APPEARS TO BE THE SIGNATURE PAGE.  DO YOU 

            13   HAVE THAT IN FRONT OF YOU?

            14     A.     YES.

            15     Q.     DO YOU KNOW WHO PATRICIA O'HEARN IS?

            16     A.     SHE WAS CITY CLERK AT THE TIME.

            17     Q.     DO YOU RECOGNIZE HER SIGNATURE?
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            18     A.     I DO.

            19     Q.     THAT APPEARS TO BE DATED MARCH 28, 2001?

            20     A.     CORRECT.

            21     Q.     AND THIS ALSO PURPORTS TO BE A SIGNATURE ON BEHALF 

            22   OF NORCAL DATED MARCH 27, 2001, CORRECT?

            23     A.     YES.

            24     Q.     WHEN WAS NORCAL SUPPOSED TO ACTUALLY START, TAKE 

            25   OVER THE RECYCLE PLUS OPERATIONS?

            26     A.     JULY OF 2002, I BELIEVE WAS THE STARTING DATE.

            27     Q.     WAS THERE ANYTHING IN THE NORCAL AGREEMENT THAT 

            28   REQUIRED THAT THE MRF WORKERS BE PAID ADDITIONAL WAGES AND 
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             1   BENEFITS BEYOND WHAT WAS REFLECTED IN THE NORCAL PROPOSAL 

             2   SUBMITTED TO THE CITY?

             3     A.     I DON'T BELIEVE SO, BUT I DON'T PROFESS TO BE A 

             4   DETAILED EXPERT ON THIS AGREEMENT.

             5     Q.     OKAY.  AS FAR AS YOU CAN RECOLLECT, WAS THERE 

             6   ANYTHING ALONG THOSE LINES -- 

             7     A.     NO.

             8     Q.     -- IN THE AGREEMENT?  THERE WAS NOTHING IN THE 

             9   NORCAL AGREEMENT THAT REQUIRED THAT THE MRF WORKERS BE 

            10   TEAMSTERS?

            11     A.     NO.

            12     Q.     UNDER THIS NORCAL AGREEMENT APPROVED BY THE CITY 

            13   COUNCIL AND SIGNED BY THE CITY CLERK, WAS THE CITY 

            14   RESPONSIBLE IN ANY WAY FOR THE PAYMENT OF INCREASED LABOR 

            15   COSTS INCURRED BY NORCAL OR CWS?

            16     A.     MY UNDERSTANDING THROUGH THE CITY ATTORNEY IS WE 

            17   WERE NOT -- ALTHOUGH THERE ARE INCREASED FORMULAS IN TERMS 
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            18   OF THE CPI PERCENTAGES.  IF I UNDERSTAND YOUR QUESTION 

            19   CORRECTLY, THE ANSWER IS NO.

            20     Q.     ISN'T IT THE CASE THAT THERE ACTUALLY WAS A CLAUSE 

            21   THAT NORCAL AGREEMENT THAT SPECIFICALLY SAID THAT THE CITY 

            22   WOULD NOT BE RESPONSIBLE FOR INCREASED LABOR COSTS?

            23     A.     THAT'S CORRECT.

            24     Q.     WHY DON'T YOU LOOK TO PARAGRAPH 17.02.3 ON PAGE 50, 

            25   WHICH IS ENTITLED "NO COMPENSATION ADJUSTMENT."  DO YOU HAVE 

            26   THAT IN FRONT OF YOU?

            27     A.     I DO.

            28     Q.     OKAY.  IT'S A LITTLE AWKWARD HAVING TO READ OVER MY 
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             1   SHOULDER.  NOW, AM I CORRECT THAT SECTION 17.02.3 ENTITLED 

             2   "NO COMPENSATION ADJUSTMENT" READS AS FOLLOWS:  CONTRACTORS 

             3   SHALL NOT BE ENTITLED TO ANY ADJUSTMENT IN THE COMPENSATION 

             4   PAID TO CONTRACTOR BY THE CITY UNDER THIS AGREEMENT AS A 

             5   RESULT OF ANY ADJUSTMENT OF THE WAGE RATES WHICH CONTRACTOR 

             6   IS REQUIRED TO PAY ITS EMPLOYEES PURSUANT TO PREVAILING WAGE 

             7   REQUIREMENTS OF THIS AGREEMENT.  

             8             HAVE I READ THAT CORRECTLY?  

             9     A.     YES.  AND THAT'S CONSISTENT WITH MY PREVIOUS ANSWER 

            10   THAT THERE WAS NO OBLIGATION OF THE CITY TO PAY ANY WAGE 

            11   RATE ADJUSTMENT COSTS OTHER THAN THOSE REFERENCED IN THE 

            12   LAST SENTENCE OF THAT SECTION CALLED THE ANNUAL ADJUSTMENTS.

            13     Q.     IN THIS AGREEMENT, THE WORD CONTRACTOR REFERS TO 

            14   NORCAL?

            15     A.     YES.

            16     Q.     CITY REFERS TO THE CITY OF SAN JOSE?
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            17     A.     CORRECT.

            18     Q.     NOW, DID THE CITY COUNCIL -- ACTUALLY, THIS MIGHT 

            19   BE A GOOD TIME FOR THE SKIPPED EXHIBIT.  

            20             WE WERE TALKING YESTERDAY ABOUT THE DECEMBER 12 

            21   CITY COUNCIL MEETING, AND I THINK WE WERE NOT ABLE TO LOCATE 

            22   A COPY OF THE MINUTES.  LET ME SEE IF I CAN LOCATE THAT NOW.  

            23   I WILL ASK, I NOW HAVE THE CERTIFIED COPY OF DECEMBER 12, 

            24   2000 MINUTES OF THE CITY COUNCIL OF SAN JOSE AND I WILL ASK 

            25   TO HAVE THAT MARKED AS EXHIBIT 22, WHICH I BELIEVE WE 

            26   SKIPPED OVER YESTERDAY.

            27             THE FOREMAN:  RIGHT.  

            28             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 
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             1   JURY EXHIBIT 22.)

             2             THE FOREMAN:  SO MARKED.  

             3   BY MR. FINKELSTEIN:  

             4     Q.     I'LL ASK YOU TO JUST TAKE A LOOK AT THAT FOR A 

             5   MOMENT, MR. BORGSDORF.  ARE YOU NOW ABLE TO TELL US 

             6   DEFINITIVELY THAT ON DECEMBER 12, THE CITY COUNCIL DID ADOPT 

             7   THE MAYOR'S RECOMMENDATIONS FROM HIS DECEMBER 8 MEMORANDUM 

             8   AND ACCEPT THE AUDITOR'S REPORT AND AUTHORIZE THE 

             9   ADMINISTRATION TO NEGOTIATE AND EXECUTE AGREEMENTS WITH THE 

            10   RECOMMENDED COMPANIES?

            11     A.     YES, SIR.  IT'S ITEM 9A.

            12     Q.     IN ITEM 9A ON THE AGENDA, OR MINUTES, ACTUALLY, FOR 

            13   DECEMBER 12 OF 2000, IT DOES REFLECT THAT THE CITY COUNCIL 

            14   ACCEPTED THE MAYOR'S RECOMMENDATIONS FROM HIS DECEMBER 8 

            15   MEMORANDUM, ACCEPTED THE AUDITOR'S REVIEW OR REPORT, AND DID 

            16   AUTHORIZE THE ADMINISTRATION TO NEGOTIATE AGREEMENTS WITH 
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            17   THE THREE RECOMMENDED COMPANIES, CORRECT?

            18     A.     YES.

            19     Q.     NOW THAT WE'VE REVISITED THAT ITEM, LET'S GO 

            20   FORWARD.  WE JUST TALKED ABOUT THE AGREEMENT BEING SIGNED, 

            21   AND LET'S MOVE ON.  I THINK YOU TOLD US THAT THE AGREEMENT 

            22   BECAME OPERATIONAL IN JULY OF 2002, CORRECT?

            23     A.     YES.

            24     Q.     AND DID THE CITY COUNCIL RAISE THE RECYCLE PLUS 

            25   RATES AFTER THE NORCAL AGREEMENT BECAME OPERATIONAL IN JULY 

            26   2002?

            27     A.     THERE HAD BEEN A NUMBER OF RATE INCREASES SINCE 

            28   THAT TIME.
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             1     Q.     WHEN WAS THE FIRST TIME AFTER JULY OF 2002 THAT THE 

             2   CITY COUNCIL RAISED RATES?

             3     A.     I DON'T RECALL.

             4     Q.     LET ME SEE IF I CAN SHOW YOU A DOCUMENT.  

             5             MR. FINKELSTEIN:  CAN I ASK TO HAVE MARKED A 

             6   CERTIFIED COPY OF A PROP 218 NOTICE DATED OCTOBER 30, 2002?  

             7   I BELIEVE THIS WILL BE EXHIBIT 27.  

             8             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

             9   JURY EXHIBIT 27.)

            10             THE FOREMAN:  SO MARKED.  

            11   BY MR. FINKELSTEIN:  

            12     Q.     HAVE YOU SEEN THIS DOCUMENT BEFORE?

            13     A.     YES.

            14     Q.     AND CAN YOU TELL US WHAT IT IS?

            15     A.     IT'S A NOTICE OF PUBLIC HEARING REGARDING A 
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            16   PROPOSED INCREASE IN RECYCLE PLUS RATES.

            17     Q.     DOES THAT, IS THAT REFERRED TO AS A PROP 218 

            18   NOTICE?

            19     A.     YES -- 

            20     Q.     WHY IS THAT?

            21     A.     BECAUSE PROPOSITION 218 REQUIRES PUBLIC 

            22   NOTIFICATION OF ANY RATE INCREASES FOR SERVICES LIKE THIS.

            23     Q.     AND IN ORDER TO RAISE THE RECYCLE PLUS RATES, WAS 

            24   THE CITY REQUIRED, AS A RESULT OF THE ENACTMENT OF 

            25   PROPOSITION 218, TO GIVE NOTICE TO THE PROPERTY OWNERS?

            26     A.     THAT'S MY UNDERSTANDING.

            27     Q.     WAS THE CITY ALSO REQUIRED BY LAW TO GIVE NOTICE OF 

            28   THE REASON FOR THE RATE HIKE?
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             1     A.     I HAVE TO REFER TO THE CITY ATTORNEY, BUT FOR 

             2   GENERAL ADMINISTRATIVE PURPOSES, THE ANSWER IS YES.

             3     Q.     DOES THIS EXHIBIT 27, THIS PROP 218 NOTICE, RELATE 

             4   TO A RATE HIKE IN 2002?

             5     A.     YES.

             6     Q.     WHAT REASON WAS GIVEN FOR THIS RATE INCREASE IN 

             7   THIS PROP 218 NOTICE?

             8     A.     THERE ISN'T A DETAILED REASON.

             9     Q.     IS THERE ANY EXPLANATION GIVEN AT ALL?

            10     A.     THIS IS SIMPLY A DESCRIPTION OF THE SERVICES THAT 

            11   ARE PROVIDED AND SUPPORTED BY THE RATES, UNLESS I'M MISSING 

            12   IT.

            13     Q.     LET ME LOOK AT THE EXHIBIT FOR A MOMENT.  LET ME 

            14   ASK YOU THIS.  AT LEAST IN THAT EXHIBIT, NO REASON APPEARS 

            15   TO BE GIVEN.  
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            16     A.     YES, SIR.  THAT'S MY READING OF IT.

            17     Q.     YES.  DO YOU KNOW WHETHER OR NOT THERE WAS SOME 

            18   FACT SHEET OR ADDITIONAL EXPLANATION ACCOMPANYING THE 

            19   NOTICES THAT WENT OUT?

            20     A.     IT APPEARED -- I TAKE IT IT SAYS "PLEASE REFER TO 

            21   THE ATTACHED SCHEDULE FOR MORE DETAILS."  THE SCHEDULE 

            22   DOESN'T PROVIDE THAT, BUT OUR STAFF REPORTS USUALLY PROVIDE 

            23   A GENERAL SUMMARY OF COMPONENTS OF RATE INCREASES.  I THINK 

            24   THEY ARE FAIRLY SUMMARY IN NATURE, ALMOST TO THE POINT OF 

            25   BOILERPLATE, BUT I THINK THERE IS AN ADDITIONAL EXPLANATION.  

            26     Q.     ISN'T IT TRUE THAT IF THE MAJORITY OF THE PROPERTY 

            27   OWNERS HAD PROTESTED THE RATE INCREASE, THE COUNCIL WOULD 

            28   NOT HAVE BEEN ABLE TO ENACT THAT RATE INCREASE?
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             1     A.     I BELIEVE THAT'S CORRECT, YES.

             2     Q.     WOULDN'T IT MAKE SENSE THAT IN ORDER FOR THE 

             3   PROPERTY OWNERS TO MAKE A MEANINGFUL DECISION, THEY WOULD 

             4   HAVE TO BE PROVIDED WITH SOME NOTICE, EITHER IN THAT 

             5   DOCUMENT OR SOME ACCOMPANYING DOCUMENT, SO THEY WOULD KNOW 

             6   WHAT THE CLAIMED BASIS FOR THE RATE HIKE WOULD BE?

             7     A.     YES.

             8     Q.     SO IS IT POSSIBLE THAT, WHAT WE HAVE SAID IS -- 

             9     A.     SUMMARIES TEND TO BE JUST THAT, THEY ARE SUMMARIES 

            10   OF THE COMPONENTS OF LABOR COSTS, FOR FUEL COSTS, FOR 

            11   GENERAL COST COMPONENTS OF A PARTICULAR SERVICE.  IT'S TRUE 

            12   WITH ALL UTILITIES.

            13     Q.     DID YOU HAVE ANY INVOLVEMENT IN THIS PARTICULAR 

            14   RATE INCREASE?
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            15     A.     I EXPECTED IN THE BUDGET DECISION AND THE DECISION 

            16   WITH REGARD TO THE TOTAL FISCAL HEALTH OF THE FUND, YES.

            17     Q.     WHAT'S THE NUMBER OF THE EXHIBIT IN FRONT OF YOU?

            18     A.     27.

            19     Q.     I HAVE ANOTHER DOCUMENT -- I WILL WITHDRAW THAT 

            20   EXHIBIT 27 AND SUBSTITUTE, I HAVE ANOTHER CERTIFIED DOCUMENT 

            21   THAT APPEARS TO INCLUDE AN ADDITIONAL PAGE, SO LET ME 

            22   WITHDRAW EXHIBIT 27.  LET ME SUBSTITUTE -- LET ME EXAMINE 

            23   YOUR DOCUMENT FOR A SECOND.  YOURS IS CERTIFIED JANUARY 6 OF 

            24   2006, CORRECT?

            25     A.     YES, SIR.

            26     Q.     THEN THIS SECOND CERTIFIED NOTICE IS CERTIFIED 

            27   JANUARY 25 OF 2006?

            28     A.     YES.
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             1     Q.     I THINK THE FIRST ONE WAS INCOMPLETE.  I WILL ASK 

             2   THIS BE MARKED EXHIBIT 27, AND I'M GOING TO WITHDRAW THE 

             3   FIRST ONE.  

             4             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

             5   JURY EXHIBIT 27.)

             6   BY MR. FINKELSTEIN:  

             7     Q.     COULD YOU TAKE A LOOK AT THE NEW EXHIBIT 27 WHICH 

             8   CONTAINS THIS FACT SHEET.  NOW THAT YOU HAVE THE NEW 

             9   IMPROVED EXHIBIT 27 IN FRONT OF YOU, DOES THAT CONTAIN A 

            10   FACT SHEET THAT IS A REASON FOR THE RATE INCREASE?

            11     A.     YES.

            12     Q.     WHAT REASONS ARE GIVEN?

            13     A.     THERE ARE THREE THAT ARE CITED.  THE COST OF LIVING 

            14   THAT OUR -- INCREASED COST OF LIVING.  IT CITES PARTICULARLY 
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            15   FUEL AND LABOR COSTS, THE CONTINUING EFFORT TO MAKE THE 

            16   PROGRAM SELF-SUPPORTING; THAT IS, TO MAKE THE FEES SUPPORT 

            17   THE COST OF THE SERVICE, AND THIRD, TO PROVIDE A FUND 

            18   BALANCE THAT'S SUFFICIENT TO COVER EMERGENCIES OR 

            19   CONTINGENCIES.

            20     Q.     WHO IN THE CITY DO YOU THINK WOULD BE THE MOST 

            21   KNOWLEDGEABLE WITNESS ABOUT THESE RATE HIKES AND HOW THEY 

            22   ARE PUT TOGETHER, HOW THE COSTS ARE CALCULATED, WHAT THE 

            23   NOTICE SAYS?

            24     A.     THERE WOULD BE TWO PEOPLE AS REGARDS THE TECHNICAL 

            25   SIDE; THAT IS WITH REGARD TO THE COST COMPONENTS:  CARL 

            26   MOSHER, DIRECTOR OF ENVIRONMENTAL SERVICES, HE WOULD BE MOST 

            27   KNOWLEDGEABLE AS REGARDS 218 NOTICES AND COMPLIANCE AND HOW 

            28   THEY ARE USED, AND SUSAN DEVENCENZI FROM THE CITY ATTORNEY'S 
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             1   OFFICE.

             2     Q.     SO CAN I ASSUME FROM THE REASON GIVEN FOR THE RATE 

             3   INCREASE IN 2002, THAT AT THAT TIME THE FEES DID NOT COVER 

             4   100 PERCENT OF THE COSTS?

             5     A.     YES.  AND TO ADD TO THAT, THIS IS A FUND THAT AS OF 

             6   THAT DATE HAD IN SEVERAL YEARS HAD NO INCREASE AND A 

             7   DECLINING FUND BALANCE, SO THAT THE PERCENTAGE OF COSTS 

             8   COVERED BY THE FEES HAD BEEN DECLINING FOR SEVERAL YEARS.

             9     Q.     IS THERE -- CAN YOU TELL US, FROM THE NOTICE, THE 

            10   DATE OF THE COUNCIL HEARING ON THIS RATE, PROPOSED RATE 

            11   INCREASE?  

            12     A.     THE PROPOSED SCHEDULE DATE FOR THE PUBLIC HEARING 

            13   ON THE RATE INCREASE IS DECEMBER 17, 2002.
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            14     Q.     AND IS THERE ANY INDICATION IN THE EXHIBIT AS TO 

            15   WHEN THE RATE INCREASE WOULD BECOME EFFECTIVE?

            16     A.     YES.  ON THE NOTICE ITSELF TO THE PROPERTY OWNERS 

            17   IT INDICATES FEBRUARY 1, 2003 AS THE EFFECTIVE DATE.

            18     Q.     AND YOU RECOLLECT THAT THIS RATE INCREASE WAS 

            19   PASSED AND WENT INTO EFFECT?

            20     A.     I BELIEVE IT WAS, YES.

            21     Q.     THAT WOULD HAVE BEEN AS OF FEBRUARY 2003?

            22     A.     YES, SIR.

            23     Q.     DID THE CITY HAVE ANY KIND OF CUSTOM OR HABIT WITH 

            24   REGARD TO HOW FREQUENTLY RATE INCREASES WOULD BE SOUGHT FROM 

            25   THE PROPERTY OWNERS FOR SERVICES?

            26     A.     NO.  IN MY 10-YEAR TRACK RECORD I WOULD USE THE 

            27   WORD ERRATIC OR INCONSISTENT.

            28     Q.     WAS IT TYPICAL OR COMMON TO HAVE RATE INCREASES 
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             1   SEVERAL TIMES IN ONE YEAR?

             2     A.     NO.  A PLACE OF CONSISTENCY WOULD BE TO DO IT 

             3   ANNUALLY IN CONJUNCTION WITH THE BUDGET PROCESS.  BUT IN 

             4   TERMS OF YEARS WITH NO INCREASES OR YEARS WITH SUBSTANTIAL 

             5   INCREASES, WE SEEM TO DO BOTH.  

             6     Q.     IF I UNDERSTAND YOUR LAST ANSWER, YOU'RE SUGGESTING 

             7   THAT TYPICALLY ON AN ANNUAL BASIS WHEN THE BUDGET WAS BEING 

             8   LOOKED AT; HOWEVER, SOMETIMES NO RATE INCREASES WOULD BE 

             9   SOUGHT.  

            10     A.     THAT'S CORRECT.

            11     Q.     THIS ONE WENT INTO EFFECT IN FEBRUARY '03, CORRECT?

            12     A.     YES.

            13     Q.     NOW, I THINK I'M DONE WITH THAT TOPIC.  
Page 96



Vol2Go~1

            14             DID YOU ATTEND A MEETING WITH DAVID DUONG AND BOB 

            15   MORALES THAT APPARENTLY TOOK PLACE ON JANUARY 31, 2003, AT 

            16   CITY HALL?

            17     A.     I DID NOT.

            18     Q.     DID YOU EVER SPEAK TO MAYOR GONZALES ABOUT SUCH A 

            19   MEETING?

            20     A.     NOT THAT I RECALL.

            21     Q.     DID YOU EVER SPEAK TO JOE GUERRA ABOUT SUCH A 

            22   MEETING?

            23     A.     I DON'T BELIEVE SO, NO.

            24     Q.     ALL RIGHT.  NOW, AS I UNDERSTAND YOUR TESTIMONY 

            25   THUS FAR, PRIOR TO THE SIGNING OF THE NORCAL AGREEMENT WITH 

            26   THE CITY OF SAN JOSE, YOU HAD NO KNOWLEDGE THAT THE WAGES 

            27   AND BENEFITS PAID TO THE MRF WORKERS THAT CWS WAS GOING TO 

            28   EMPLOY IN CONNECTION WITH THE NORCAL PROPOSAL MIGHT BECOME 
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             1   AN ISSUE THAT THE CITY WOULD HAVE TO GET INVOLVED IN, 

             2   CORRECT?

             3     A.     THAT'S CORRECT.

             4     Q.     HOW DID YOU FIRST LEARN THAT THE WAGES AND BENEFITS 

             5   PAID TO THE MRF WORKERS THAT CWS WAS GOING TO EMPLOY IN 

             6   CONNECTION WITH THE NORCAL PROPOSAL MIGHT BECOME AN ISSUE 

             7   THAT THE CITY WOULD HAVE TO GET INVOLVED IN?

             8     A.     BOY, THAT'S A GOOD QUESTION.

             9     Q.     DO YOU HAVE A GOOD ANSWER?

            10     A.     MY RECOLLECTION OF IT IS WHEN THE CONTRACTS WERE 

            11   SIGNED, EXECUTED, IN MARCH OF 2001, THERE WAS A DISCUSSION 

            12   AT THE COUNCIL TABLE ABOUT BOTH UNIONS AND WAGE RATES, AND 
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            13   WE WERE DIRECTED TO COME BACK -- WE BEING ADMINISTRATION -- 

            14   SUBSEQUENTLY WITH A REPORT TO THE CITY COUNCIL ON WAGE 

            15   RATES.  THAT CAME BACK IN THE FALL, SOME TIME IN 2001, AND 

            16   IT WAS CLEAR THEN THAT THE MRF WORKERS WERE NOT COVERED BY 

            17   THE PREVAILING WAGE.  THAT'S THE FIRST TIME I BECAME AWARE 

            18   OF THAT AS AN ISSUE.

            19     Q.     OKAY.  LET ME REFINE THAT QUESTION.  AS I 

            20   UNDERSTAND YOUR TESTIMONY, IS IT ALSO TRUE THAT, AT LEAST UP 

            21   TO THE POINT THAT THE AGREEMENT WITH NORCAL WAS SIGNED, YOU 

            22   HAD NO KNOWLEDGE THAT PAYING INCREASED WAGES AND BENEFITS TO 

            23   THE MRF WORKERS MIGHT BECOME AN ISSUE THAT THE CITY WOULD 

            24   HAVE TO GET INVOLVED IN, CORRECT?

            25     A.     THAT'S CORRECT.

            26     Q.     WHAT YOU JUST TOLD US MOMENTS AGO ABOUT PREVAILING 

            27   WAGE AND SO FORTH, IS THAT THE ONLY INFORMATION YOU HAD UP 

            28   UNTIL THIS POINT ABOUT THE POSSIBILITY OF HAVING TO PAY 
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             1   HIGHER WAGES AND BENEFITS TO THE MRF WORKERS?

             2     A.     YES.

             3     Q.     AND YOU SAW THAT EXHIBIT SIDE LETTER AGREEMENT 

             4   YESTERDAY BETWEEN NORCAL AND CWS THAT HAD THAT RECITAL ABOUT 

             5   THE PARTIES HAD LEARNED THAT THE CITY MAY REQUIRE HIGHER 

             6   WAGES AND BENEFITS FOR MRF WORKERS.  DO YOU RECALL THAT?

             7     A.     YES.

             8     Q.     WHEN DID YOU FIRST LEARN THAT SOMEONE FROM THE CITY 

             9   MAY HAVE GIVEN SOME KIND OF ASSURANCES TO THOSE PARTIES 

            10   ABOUT EITHER REQUIRING HIGHER WAGES AND BENEFITS OR PAYING 

            11   EXTRA MONEY TO THE CONTRACTOR TO COVER THE COST OF HIGHER 

            12   WAGES AND BENEFITS?
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            13     A.     I WOULD SAY IN THE SPRING OF '04.

            14     Q.     AND HOW DID YOU LEARN THAT?

            15     A.     IT WAS IN A COMMUNICATION, AN EXPLICIT 

            16   COMMUNICATION, A LETTER FROM NORCAL TO ENVIRONMENTAL 

            17   SERVICES DIRECTLY INDICATING THEY SOUGHT A CONTRACT 

            18   AMENDMENT AND SOUGHT IT ON THE BASIS OF PRIOR ASSURANCE BY 

            19   CITY OFFICIALS THAT THEY WOULD BE COMPENSATED.

            20     Q.     AND PRIOR TO THIS LETTER IN THE SPRING OF 2004, HAD 

            21   THERE BEEN ANY DISCUSSION THAT YOU WERE AWARE OF OR 

            22   COMMUNICATION THAT YOU WERE AWARE OF AT THE CITY CONCERNING 

            23   INCREASED PAYMENTS TO NORCAL TO COVER INCREASED COSTS FOR 

            24   WAGES AND BENEFITS?

            25     A.     YES.  THE PRIOR YEAR, I WOULD PUT IT AT EARLY '03, 

            26   THERE WAS WHAT I WOULD CALL A FLURRY OF COMMUNICATIONS 

            27   AROUND THAT SUBJECT, APPARENTLY AT THE TIME CWS WAS ACTUALLY 

            28   NEGOTIATING A CONTRACT WITH THE TEAMSTERS.
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             1     Q.     OKAY, AND HOW DID THAT RELATE TO HIGHER WAGES AND 

             2   BENEFITS?

             3     A.     WELL, IN THAT CASE THE MAYOR'S BUDGET DIRECTOR HAD 

             4   SENT ME AN E-MAIL INDICATING THAT THE CONTRACT MAY RESULT IN 

             5   INCREASED COSTS TO NORCAL, AND THAT WE SHOULD CONTEMPLATE 

             6   AMENDING THE NORCAL CONTRACT TO PAY THOSE COSTS.

             7     Q.     WHEN YOU SAY BUDGET DIRECTOR, WHO ARE YOU REFERRING 

             8   TO?

             9     A.     JOE GUERRA.

            10     Q.     THAT IS SOMEONE ON THE MAYOR'S STAFF?

            11     A.     THAT'S CORRECT.  ALSO, FOR THE RECORD, THERE IS A 
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            12   BUDGET DIRECTOR WHO REPORTS DIRECTLY TO ME AT THE CITY 

            13   MANAGER'S OFFICE, BUDGET OFFICE, IF YOU WILL, LARRY 

            14   LISENBEE.

            15     Q.     DOES HE HAVE TWO PEOPLE WHO REPORT TO THE MAYOR AND 

            16   YOU?

            17     A.     THE QUESTION IS LARRY?  

            18     Q.     NO, MR. GUERRA.

            19     A.     NO, NOT AT ALL.  HE REPORTS DIRECTLY TO THE MAYOR.

            20     Q.     BUT DOES HE ALSO REPORT TO MR. LISENBEE?

            21     A.     NO.

            22     Q.     WHAT'S HIS RELATIONSHIP WITH MR. LISENBEE?

            23     A.     MR. LISENBEE HAS THE OVERALL RESPONSIBILITY FOR 

            24   PREPARATION OF THE BUDGET, SO THE INTERACTION BETWEEN THE 

            25   MAYOR'S BUDGET DIRECTOR AND THE CITY'S BUDGET DIRECTOR IS 

            26   WITH REGARD TO THE MAYOR'S BUDGET POLICY MEMORANDUM THAT 

            27   COMES OUT IN MARCH.  AND THERE'S A CONCLUDING MEMORANDUM 

            28   FROM THE MAYOR'S OFFICE IN JUNE, AND JOE PREPARES THOSE.
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             1     Q.     WHAT IS THE MAYOR'S AUTHORITY OVER THE BUDGET?  IS 

             2   IT ONE OF MAKING RECOMMENDATIONS?

             3     A.     NO.  THE MAYOR'S OFFICE HAS, FROM A CHARTER 

             4   AMENDMENT IN THE '80S, INCREASED AUTHORITY OVER THE BUDGET 

             5   AS COMPARED TO WHAT I WOULD DESCRIBE AS THE CLASSIC 

             6   COUNCIL/MAYOR SYSTEM, SO THE MAYOR IS AUTHORIZED BY CHARTER 

             7   BOTH TO EMPLOY A BUDGET DIRECTOR, TO PREPARE A MEMORANDUM AT 

             8   THE BEGINNING OF THE BUDGET PROCESS THAT SETS FORTH THE 

             9   GOALS AND PRIORITIES, AND IN THIS MAYOR'S CASE AND JOE'S 

            10   CASE, A VERY DETAILED MEMORANDUM THAT THEN GOES TO PUBLIC 

            11   HEARING AND TO CITY COUNCIL AND TAKES ON THE FORM OF 
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            12   DIRECTIVE AFTER THE CITY COUNCIL ACTS ON IT, AND HE HAS A 

            13   SIMILAR RESPONSIBILITY AT THE CONCLUSION OF THE PROCESS.

            14     Q.     IN THE RECOMMENDED BUDGET THERE IS NO REQUIREMENT 

            15   THAT IT BE ADOPTED?

            16     A.     THERE IS NOT, BUT IN MY EXPERIENCE HERE IT HAS 

            17   ALWAYS STOOD AS RECOMMENDED.

            18     Q.     BUT IT'S STILL SUBJECT TO APPROVAL BY A MAJORITY OF 

            19   THE COUNCIL?

            20     A.     THAT'S CORRECT.

            21             MR. FINKELSTEIN:  I WILL ASK TO HAVE MARKED AS 

            22   EXHIBIT 28 WHAT APPEARS TO BE A FEBRUARY 28, 2003 LETTER 

            23   FROM DAVID DUONG TO JOE GUERRA.  

            24             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

            25   JURY EXHIBIT 28.)

            26             THE FOREMAN:  SO MARKED.  

            27   BY MR. FINKELSTEIN:

            28     Q.     MR. BORGSDORF, HAVE YOU SEEN THIS DOCUMENT BEFORE?
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             1     A.     I HAVE.

             2     Q.     I'M SORRY?

             3     A.     YES.

             4     Q.     WHEN WAS THAT?

             5     A.     IN THE COURSE OF THE INVESTIGATIONS THAT WERE 

             6   PROCEEDING THAT WE TALKED ABOUT YESTERDAY.

             7     Q.     WAS THAT THE FIRST TIME YOU BECAME AWARE OF THIS 

             8   DOCUMENT?

             9     A.     IT'S THE FIRST TIME I HAD SEEN IT, ALTHOUGH I HAD 

            10   HEARD OF IT PRIOR TO THAT.
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            11     Q.     DID YOU EVER SPEAK TO MAYOR GONZALES ABOUT THE 

            12   CONTENTS OF THE LETTER?

            13     A.     NO.

            14     Q.     DID YOU EVER SPEAK TO JOE GUERRA ABOUT THE CONTENTS 

            15   OF THE LETTER?

            16     A.     I SPOKE TO HIM ABOUT THE ACTIONS HE WANTED TAKEN AS 

            17   A RESULT OF THE LETTER, BUT NOT THE LETTER'S CONTENTS.

            18     Q.     WHEN WAS THAT?

            19     A.     IT WOULD HAVE BEEN THE SAME PERIOD OF EARLY 

            20   FEBRUARY OF '03.

            21     Q.     COULD YOU JUST BRIEFLY TELL US WHAT THE LETTER SAYS 

            22   IN SUBSTANCE.  WHAT IS IT ABOUT THE LETTER THAT CAUSED YOU 

            23   TO HAVE CONVERSATIONS WITH JOE GUERRA?

            24     A.     WELL, THE LETTER SEEMED TO DETAIL AN AGREEMENT THAT 

            25   REPRESENTS WHAT CWS FEELS THAT THE CITY SHOULD DO IN TERMS 

            26   OF REIMBURSING THEM FOR INCREASED LABOR COSTS.  IT'S A VERY 

            27   CURSORY SUMMARY.

            28     Q.     OKAY.  SO LET'S LOOK AT THE BEGINNING OF THE 
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             1   LETTER.  IT SAYS, STARTS OUT BY TELLING MR. GUERRA ABOUT 

             2   MR. DUONG'S REQUIREMENTS FROM THE CITY IN ORDER FOR HIM TO 

             3   EXECUTE AN AGREEMENT WITH THE TEAMSTERS, CORRECT?

             4     A.     YES.

             5     Q.     AND IT RECITES THAT MR. DUONG, WHO IS THE PRESIDENT 

             6   OF CWS, HAS COME TO A VERBAL AGREEMENT WITH BOB MORALES OF 

             7   LOCAL 350 TEAMSTERS, CORRECT?

             8     A.     YES.

             9     Q.     IT ALSO RECITES THAT THE AGREEMENT IS BASICALLY THE 

            10   SAME AS WHAT WAS DEMANDED BY BOB MORALES IN A FURTHER 
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            11   MEETING AT YOUR OFFICE ON JANUARY 31, 2003, CORRECT?

            12     A.     YES.

            13     Q.     AND THEN IT SETS OUT DETAILED NUMBERS ABOUT COSTS 

            14   AND SO FORTH, CORRECT?

            15     A.     YES.

            16     Q.     NOW, DID YOU EVER TALK TO MR. GUERRA ABOUT WHAT -- 

            17   ABOUT THIS MEETING THAT SUPPOSEDLY TOOK PLACE ON JANUARY 31, 

            18   2003?

            19     A.     NO.

            20     Q.     DID YOU EVER ASK MR. GUERRA WHY MR. MORALES THOUGHT 

            21   THE CITY HAD ANY INTEREST OR OBLIGATION TO MAKE EXTRA 

            22   PAYMENTS TO NORCAL OR CWS?

            23     A.     NO, AND AGAIN, IN MY CONVERSATIONS WITH MR. GUERRA 

            24   IN THIS TIME IN FEBRUARY I HAD NOT SEEN THIS LETTER. 

            25     Q.     I'M SORRY.  I WASN'T TRACKING THAT WELL WHEN YOU 

            26   GAVE YOUR ANSWER.  WHAT ABOUT THE LETTER DID YOU DISCUSS 

            27   WITH GUERRA?

            28     A.     MR. GUERRA SENT ME AN E-MAIL THAT INDICATED THAT 
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             1   THERE WERE NEGOTIATIONS BETWEEN CWS AND TEAMSTERS THAT WOULD 

             2   LEAD TO AN AGREEMENT AND LEAD TO INCREASED COSTS, AND THAT'S 

             3   THE NATURE OF OUR CONVERSATION.  IT WASN'T ABOUT THIS 

             4   LETTER.

             5     Q.     I UNDERSTAND.    

             6             MR. FINKELSTEIN:  WHY DON'T WE MARK AS 29 WHAT 

             7   APPEARS TO BE AN E-MAIL DATED FEBRUARY 10, 2003, FROM JOE 

             8   GUERRA TO CARL MOSHER, RICHARD DOYLE, AND DEL BORGSDORF.  

             9   THE SUBJECT IS "TEAMSTER 350 LABOR SUBSIDY."  
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            10             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

            11   JURY EXHIBIT 29.)

            12             THE FOREMAN:  SO MARKED.  

            13   BY MR. FINKELSTEIN:  

            14     Q.     HAVE YOU SEEN THAT E-MAIL BEFORE, MR. BORGSDORFF?

            15     A.     I HAVE, YES.

            16     Q.     TELL US WHAT THIS IS.  

            17     A.     IT'S AN E-MAIL FROM JOE TO CARL MOSHER, RICHARD 

            18   DOYLE, CITY ATTORNEY, AND MYSELF WITH REGARD TO THE LABOR 

            19   AGREEMENT OR SETTLEMENT THAT I INDICATED HE TOLD US WAS 

            20   BEING REACHED.

            21     Q.     OKAY.  YOU'RE FAMILIAR WITH THE OUTLOOK PROGRAM?

            22     A.     MY TECHNOLOGY SKILLS WOULD CAUSE ME TO SAY NO, BUT 

            23   I USE IT.

            24     Q.     YOU'RE A USER?

            25     A.     YES, SIR.

            26     Q.     BENEATH THE FROM, SENT TO, SUBJECT, AND IMPORTANCE, 

            27   THERE IS AN ITEM LABELED "ATTACHMENTS"; DO YOU SEE THAT?

            28     A.     I DO.
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             1     Q.     NEXT TO THE ATTACHMENT IS SOMETHING CALLED GUERRA 

             2   2-7-03 CHANGE 5A.DOC?

             3     A.     I SEE THAT.

             4     Q.     DO YOU KNOW WHAT THAT MEANS?

             5     A.     I HAVE NO CLUE.

             6     Q.     IN YOUR USE OF E-MAIL, ARE YOU FAMILIAR WITH THE 

             7   PROGRAM'S ABILITY TO INCLUDE AS ATTACHMENTS OTHER DOCUMENTS 

             8   AS COMPUTER FILES?

             9     A.     VAGUELY.  I DO NOT DO IT PERSONALLY.
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            10     Q.     YOU HAVE NEVER OPENED ANY ATTACHMENTS AS PART OF 

            11   THE E-MAILS?  

            12     A.     ON OCCASION.

            13     Q.     SOMETIMES PEOPLE SEND PHOTOGRAPHS?

            14     A.     WELL, I GET HUNDREDS OF E-MAILS A DAY, PROBABLY A 

            15   THIRD OF WHICH I NEVER SEE BECAUSE THEY ARE CULLED 

            16   AUTOMATICALLY BY MY ASSISTANT.  SO IT'S NOTORIOUS AROUND 

            17   CITY HALL.  MY LINE IS, BECAUSE YOU HAVE SENT ME AN E-MAIL 

            18   DOES NOT MEAN WE HAVE COMMUNICATED.

            19     Q.     DO YOU RECALL SEEING THAT E-MAIL?

            20     A.     I HAVE SEEN A NUMBER OF E-MAILS IN THE COURSE OF 

            21   THE INVESTIGATIONS.  I DON'T HAVE DIRECT RECOLLECTION OF 

            22   RECEIVING IT THEN.

            23     Q.     YOUR TESTIMONY IS YOU DON'T REMEMBER IF YOU SAW IT 

            24   BACK IN FEBRUARY OF '03?

            25     A.     OH, I SUSPECT I DID.

            26     Q.     ONE OF THE REASONS YOU EXPECT THAT, I ASSUME, IS 

            27   BECAUSE IT RELATES TO ONE OF THE MOST IMPORTANT CONTRACTS 

            28   THE CITY HAS.  

                                    SUE HERFURTH, CSR #9645                  
�

                                                                          133
             1     A.     I WOULD CHARACTERIZE IT AS IT RELATES TO A 

             2   BEGINNING OF A LONG AND EXTENSIVE DISAGREEMENT BETWEEN MY 

             3   OFFICE AND THE MAYOR'S OFFICE.

             4     Q.     SO IS IT YOUR TESTIMONY THAT YOU DIDN'T OPEN THE 

             5   ATTACHMENT IN CONNECTION WITH THE E-MAIL, LOOK AT WHATEVER 

             6   THAT ATTACHMENT WAS?

             7     A.     THAT'S CORRECT.

             8     Q.     OKAY.  NOW, AS WE GO DOWN THE E-MAIL, MR. GUERRA IS 
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             9   TALKING ABOUT A 1.9 MILLION DOLLAR FIGURE AND A RATE 

            10   INCREASE OF 95 CENTS, CORRECT?

            11     A.     YES, SIR.

            12     Q.     HE'S ASKING ABOUT WHAT WOULD BE THE TIMELINE TO 

            13   IMMEDIATELY IMPLEMENT A 95 CENT RATE INCREASE, RIGHT?

            14     A.     YES.

            15     Q.     THIS ITEM FOUR IS ASKING ABOUT, HE MAKES REFERENCE 

            16   TO ITEM TWO IN THE LETTER REFERRING TO DEPOSITING FUNDS 

            17   DIRECTLY TO AN ACCOUNT THAT CWS CONTROLS?

            18     A.     YES.

            19     Q.     DID YOU SPEAK TO JOE GUERRA ABOUT THIS E-MAIL?  

            20     A.     I DID NOT.

            21     Q.     DID YOU SPEAK TO ANYONE ELSE AT THE CITY?

            22     A.     YES, MR. MOSHER AND MR. DOYLE.

            23     Q.     WHEN WAS THAT IN RELATION TO THIS E-MAIL?

            24     A.     THERE WERE A SERIES OF E-MAILS DURING THIS WEEK, 

            25   THE WEEK OF THE 10TH, SO I COULDN'T TELL YOU IF IT WAS WITH 

            26   REGARD TO THIS SPECIFIC E-MAIL, BUT THE SUBJECT OF OUR 

            27   CONVERSATIONS WAS THE NEGOTIATIONS JOE WAS APPARENTLY 

            28   PARTICIPATING IN WITH CWS AND THE TEAMSTERS.
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             1     Q.     OKAY.  DO YOU THINK MAYBE, AT LEAST IN FEBRUARY 

             2   OF '03, YOU HAD CONVERSATIONS WITH MOSHER ABOUT SOME OF THE 

             3   SUBJECTS OF THIS E-MAIL?

             4     A.     YES.

             5     Q.     AND YOU MADE NO EFFORT TO LOOK AT A COPY OF THE 

             6   LETTER THAT IS REFERRED TO IN THIS E-MAIL?

             7     A.     NO.

             8     Q.     IS THERE ANY REASON WHY NOT?
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             9     A.     WELL, THE ISSUES ARE CLEAR, AND THE ISSUES WERE IN 

            10   THE HANDS OF OUR DIRECTOR OF ENVIRONMENTAL SERVICES, SO THE 

            11   DETAILS OF THE LETTER BETWEEN MR. DUONG AND MR. GUERRA I 

            12   DIDN'T THINK WAS WHAT WAS AT ISSUE.

            13     Q.     DID YOU MAKE INQUIRIES OF ANYONE AT CITY HALL ABOUT 

            14   WHY MR. DUONG HAS ANY REASON TO BELIEVE THAT WE'RE GOING TO 

            15   PAY HIM 1.9 MILLION DOLLARS MORE WHEN WE HAVE A SIGNED 

            16   CONTRACT THAT DOESN'T REQUIRE THAT?

            17     A.     THE DISCUSSION THAT STARTED BEFORE THAT WAS RAISING 

            18   THE ISSUE WITH THE CITY ATTORNEY ABOUT WHETHER OR NOT IT WAS 

            19   APPROPRIATE FOR MR. GUERRA TO BE ENGAGED IN DISCUSSIONS AND 

            20   ACTIONS AT ALL.

            21     Q.     WHAT DID YOU LEARN?

            22     A.     HE INDICATED HE WOULD TAKE IT UP DIRECTLY WITH JOE.  

            23   HE CONCURRED WITH ME IT WAS NOT APPROPRIATE.

            24     Q.     WHAT WAS NOT APPROPRIATE?

            25     A.     MR. GUERRA'S ACTIONS IN ENGAGING IN THESE 

            26   DISCUSSIONS.

            27     Q.     SO YOU NEVER TALKED DIRECTLY TO MR. GUERRA ABOUT 

            28   THIS?
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             1     A.     I DON'T BELIEVE SO.  THERE WAS A FLURRY OF E-MAILS 

             2   AT THE TIME; I DON'T RECALL HIM AND I HAVING DIRECT 

             3   DISCUSSIONS.

             4     Q.     LOOKING AT THE SUBJECT OF THIS, TEAMSTERS 350 LABOR 

             5   SUBSIDY, DID YOU KNOW WHAT THEY WERE REFERRING TO?

             6     A.     SURE.

             7     Q.     WHAT DID YOU THINK THAT MEANT?
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             8     A.     IT MEANT THAT CWS AND THE TEAMSTERS HAD AGREED TO A 

             9   LABOR CONTRACT THAT WOULD REQUIRE HIGHER COSTS FOR HIGHER 

            10   WAGES PAID BY CWS.

            11     Q.     OKAY.  AND DID YOU THINK, WHY DID YOU THINK THAT 

            12   WOULD BE A CITY ISSUE GIVEN THAT, AS WE SAW EARLIER THIS 

            13   MORNING, THAT THE CONTRACT SPECIFICALLY SAID THAT THE CITY 

            14   WOULD NOT BE RESPONSIBLE FOR ANY OF THOSE COSTS?

            15     A.     I DIDN'T THINK THAT.

            16     Q.     YOU DID NOT THINK THAT?

            17     A.     NO, I FELT JUST THE CONTRARY.

            18     Q.     WHAT DID YOU THINK?

            19     A.     THAT IT SHOULD NOT BE A CITY ISSUE, THAT IT WAS A 

            20   NORCAL ISSUE SPECIFICALLY; WE WERE NOT IN A CONTRACTUAL 

            21   RELATIONSHIP WITH CWS.

            22     Q.     THAT'S RIGHT.  YOUR CONTRACT WAS WITH -- 

            23             (INTERRUPTION BY THE COURT REPORTER.)

            24   BY MR. FINKELSTEIN:  

            25     Q.     THAT'S CORRECT, IS IT NOT, THE CITY'S CONTRACT WENT 

            26   TO NORCAL, AND CWS WAS A SUBCONTRACTOR OF NORCAL, CORRECT?

            27     A.     YES.

            28     Q.     SO DID ANYONE EVER EXPLAIN TO YOU WHY THIS ISSUE 
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             1   MIGHT BE A CITY ISSUE?

             2     A.     NO, NOT IN ANY WAY THAT I UNDERSTOOD.

             3     Q.     DID YOU MAKE ANY INQUIRY OF ANYONE AT CITY HALL AS 

             4   TO WHY CWS'S INCREASED LABOR COSTS NEEDED TO BE LOOKED AT BY 

             5   THE CITY?

             6     A.     YES, I TALKED TO THE CITY ATTORNEY.

             7     Q.     ANYONE ELSE?
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             8     A.     NO.

             9     Q.     AFTER TALKING WITH THE CITY ATTORNEY, DID YOU THEN 

            10   UNDERSTAND WHY THIS MIGHT BE A CITY ISSUE?

            11     A.     WELL, HE CONFIRMED THAT THE OBLIGATION FOR THESE 

            12   LABOR COSTS WAS WITH NORCAL, NOT THE CITY.  WHEN YOU SAY 

            13   CITY ISSUE, LET ME CLARIFY.  ANY TIME IN A LABOR DISCUSSION 

            14   OR DISPUTE OR ISSUE IT BECOMES QUOTE, A CITY ISSUE, THAT'S 

            15   DAILY LIFE.  THAT'S DIFFERENT THAN THE CITY OBLIGATION TO 

            16   PAY.  

            17             MR. FINKELSTEIN:  THANK YOU FOR THAT 

            18   CLARIFICATION.  AND LET ME ACTUALLY CLARIFY TWO OTHER 

            19   POINTS.  I THINK YOU TOLD US YESTERDAY, OR AT LEAST WE 

            20   LOOKED AT THE CITY ATTORNEY'S MEMORANDUM OF OCTOBER 27, 

            21   2000.  WHICH UNION REPRESENTED CWS WORKERS WAS NOT A CITY 

            22   ISSUE, RIGHT?

            23     A.     CORRECT, CONSIDERING MY EARLIER DEFINITION OF CITY 

            24   ISSUE.  

            25     Q.     IN OTHER WORDS, THE CITY HAS NO LEGITIMATE OR 

            26   BUSINESS INTEREST IN HAVING ONE UNION VERSUS ANOTHER UNION 

            27   REPRESENTING ANY PARTICULAR GROUP OF WORKERS, CORRECT?

            28     A.     THAT'S MY UNDERSTANDING.
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             1     Q.     THAT'S, AS WE SAW IN THE MEMORANDUM OF OCTOBER 27, 

             2   2000 FROM THE CITY ATTORNEY'S OFFICE, IT MIGHT EVEN BE A 

             3   VIOLATION OF A FEDERAL LABOR LAW FOR THE CITY TO GET 

             4   INVOLVED IN THE SELECTION OF UNIONS, CORRECT?  

             5     A.     YES.

             6     Q.     LET'S PUT THAT ASIDE.  THE SELECTION OF TEAMSTERS 
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             7   VERSUS LONGSHOREMEN.  WHAT YOU'RE TELLING US, AS I 

             8   UNDERSTAND IT, IS THAT THESE EXTRA LABOR COSTS THAT MIGHT 

             9   FLOW FROM THE SELECTION OF TEAMSTERS TO REPRESENT THE CWS 

            10   WORKERS, YOU DIDN'T SEE WHY THAT WAS A CITY OBLIGATION?  

            11     A.     THAT'S CORRECT.

            12     Q.     AND YOU TALKED TO THE CITY ATTORNEY, RICHARD DOYLE?

            13     A.     YES.

            14     Q.     AFTER TALKING TO HIM, YOU STILL DIDN'T THINK IT WAS 

            15   A CITY PROBLEM?

            16     A.     THAT'S CORRECT.

            17     Q.     AT SOME POINT LATER, DID YOU COME TO UNDERSTAND WHY 

            18   IT MIGHT BE A CITY PROBLEM?

            19     A.     AGAIN, IF YOU SINGLE OUT AN E-MAIL, I'M TRYING TO 

            20   CREATE THE ENTIRE CONTEXT, AND I DON'T THINK IT'S HELPFUL.  

            21   DURING THE COURSE OF TIME THERE WAS THREATENED WORK STOPPAGE 

            22   WITH REGARD TO AN MRF FACILITY.  THERE WAS A SERIES OF 

            23   ADDITIONAL E-MAILS.  WE WERE IN THE EARLY STAGES OF BUDGET 

            24   PREPARATIONS.  THERE WERE A NUMBER OF OTHER ISSUES THAT 

            25   WOULD CLEARLY BE AFFECTED BY THE OUTCOME OF THIS DEMAND.

            26     Q.     ALL RIGHT.  LET ME MARK A FEW MORE EXHIBITS SO WE 

            27   HAVE MORE DOCUMENTS IN FRONT OF US.  

            28             I HAVE WHAT APPEARS TO BE A FEBRUARY 10, 2003 

                                    SUE HERFURTH, CSR #9645                  
�

                                                                          138
             1   E-MAIL FROM CARL MOSHER TO JOE GUERRA, RICHARD DOYLE, AND 

             2   DEL BORGSDORF.  

             3             THE SUBJECT IS, AGAIN, "TEAMSTERS 350 LABOR 

             4   SUBSIDY."  I WILL ASK THAT THAT BE MARKED AS EXHIBIT 30.  

             5             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

             6   JURY EXHIBIT 30.)
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             7             THE FOREMAN:  SO MARKED.  

             8   BY MR. FINKELSTEIN:  

             9     Q.     MR. BORGSDORF, HAVE YOU SEEN THIS E-MAIL BEFORE?

            10     A.     YES.

            11     Q.     CAN YOU TELL US WHAT IT IS?

            12     A.     THIS IS AN E-MAIL FROM CARL MOSHER TO JOE GUERRA, 

            13   RICK DOYLE, AND MYSELF REGARDING THE LETTER WE HAVE BEEN 

            14   DISCUSSING FROM DAVID DUONG TO JOE GUERRA.

            15     Q.     DID YOU HAVE ANY DISCUSSIONS WITH CARL MOSHER OR 

            16   ANY COMMUNICATIONS WITH CARL MOSHER BEFORE HE APPARENTLY 

            17   SENT THIS E-MAIL?

            18     A.     SURE.

            19     Q.     COULD YOU TELL US WHAT THOSE DISCUSSIONS CONSISTED 

            20   OF?

            21     A.     THEY CONSISTED OF THE QUESTION, CARL AND I 

            22   DISCUSSED AT SOME LENGTH THE QUESTION OF HOW JOE CAME TO BE 

            23   INVOLVED IN THESE NEGOTIATIONS, AND THAT'S THE REFERENCE IN 

            24   THE FIRST PARAGRAPH TO THE CITY ATTORNEY BEING THE ONE 

            25   QUEUED UP TO TALK TO JOE ABOUT THE CONTRACT AND LEGAL 

            26   ISSUES.  THAT'S WHAT I MEANT EARLIER, THE QUESTION WHY WOULD 

            27   WE BE ENTERING INTO CONTRACT WITH CWS.  LEGAL ISSUES OF WHAT 

            28   MADE THIS A CITY OBLIGATION IS WHAT THAT REFERS TO, THEN 
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             1   CARL WENT ON TO ASSUME RESPONSIBILITY FOR RESPONDING TO THE 

             2   BALANCE OF THE ISSUES RAISED BY JOE.  

             3     Q.     OKAY.  SO, AS I UNDERSTAND WHAT YOU JUST TOLD US, 

             4   YOU DID NOT UNDERSTAND WHY JOE GUERRA HAD ANY INVOLVEMENT IN 

             5   THIS PROCESS WE HAVE BEEN TALKING ABOUT, RIGHT?
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             6     A.     I GUESS I COULD UNDERSTAND WHY HE HAD SOME, BUT I 

             7   DON'T BELIEVE HE HAD AUTHORITY TO BE INVOLVED IN THE 

             8   DISCUSSIONS.

             9     Q.     WHAT WAS YOUR UNDERSTANDING OF THE INVOLVEMENT?

            10     A.     I'M ASSUMING THAT IT WAS A RESPONSIBILITY THE 

            11   MAYOR'S OFFICE HAD TAKEN ON.

            12     Q.     WHY DID YOU ASSUME THIS WAS SOMETHING THAT THE 

            13   MAYOR HAD TAKEN ON?

            14     A.     I DIDN'T HAVE A BASIS FOR THE ASSUMPTION; IT'S JUST 

            15   THE NATURE OF THE BUSINESS.

            16     Q.     DID I HEAR YOU CORRECTLY TO SAY THAT, 

            17   NOTWITHSTANDING THAT, YOU DIDN'T THINK IT WAS APPROPRIATE 

            18   FOR THEM TO HAVE TAKEN ON THIS RESPONSIBILITY?

            19     A.     I DIDN'T THINK IT WAS APPROPRIATE FOR JOE GUERRA TO 

            20   BE INVOLVED WITH NEGOTIATING THIS KIND OF DEAL.

            21     Q.     WHAT ABOUT THE MAYOR?

            22     A.     I DON'T KNOW WHAT HIS INDIVIDUAL INVOLVEMENT WAS, 

            23   BUT I DON'T THINK THAT WOULD BE APPROPRIATE EITHER UNLESS IT 

            24   WAS ASSIGNED BY THE COUNCIL.

            25     Q.     THAT'S BECAUSE OF THE FORM OF GOVERNMENT WHO THE 

            26   COUNCIL HAD DIRECTED TO NEGOTIATE THE AGREEMENT?

            27     A.     THAT'S CORRECT.

            28     Q.     CARL MOSHER REPORTED TO YOU?
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             1     A.     THAT'S CORRECT.

             2     Q.     DID YOU EVER GIVE MR. MOSHER ANY DIRECTIONS ABOUT, 

             3   ALONG THE LINES THAT, LOOK, JOE GUERRA HAS NO BUSINESS 

             4   GETTING INVOLVED IN THIS ISSUE, WHY ARE WE EVEN PURSUING 

             5   THIS ISSUE; IT'S A DONE DEAL; LET'S JUST STOP IT NOW?
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             6     A.     NO.

             7     Q.     WHY NOT?

             8     A.     WELL, AGAIN, IF YOU GO BACK TO JOE'S ACTUAL JOB 

             9   DESCRIPTION, WHICH INCLUDES DIRECT INVOLVEMENT WITH THE CITY 

            10   BUDGET AND ALL OF THE MAYOR'S RECOMMENDATIONS REGARDING IT, 

            11   INCLUDING ALL OF OUR RATE INCREASES, THESE FOLKS, MR. MOSHER 

            12   IN PARTICULAR, MR. LISENBEE OF MY OFFICE, WORK TOGETHER 

            13   ALMOST ON A DAILY BASIS.

            14     Q.     I THINK A FEW MINUTES AGO WE LOOKED AT THE 2002 

            15   RATE INCREASE THAT WENT INTO EFFECT IN FEBRUARY OF '03, 

            16   RIGHT?

            17     A.     YES.

            18     Q.     NOW, AS I LOOK AT THIS COMMUNICATION, IT LOOKS LIKE 

            19   WE'RE STARTING TO EMBARK ON ANOTHER RATE INCREASE SHORTLY ON 

            20   THE HEELS OF THE FIRST.  

            21     A.     ABSOLUTELY.  WHAT'S ALWAYS FRUSTRATED ME, I HAVE 

            22   SEEN HIS E-MAILS PLAYED OUT IN INVESTIGATIONS AND EVEN IN 

            23   THE NEWSPAPER.  AND THE ONE THAT'S CENTRAL TO THE WHOLE 

            24   ISSUE THAT NEVER GETS DISCUSSED OR EVER GETS PUT UP ON THE 

            25   SCREEN OR IN THE PAPER IS THE E-MAIL FROM CARL MOSHER THAT 

            26   SAYS WE'RE LOOKING AT A NINE PERCENT INCREASE THAT PREDATES 

            27   ANY OF THE E-MAILS.  THE VERY FIRST E-MAIL FROM CARL SAYS, 

            28   IF YOU --
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             1             COURT REPORTER:  PLEASE SLOW DOWN.

             2             THE WITNESS:  IF YOU LAYER ON THIS REQUEST, YOU'RE 

             3   NOW -- 

             4             COURT REPORTER:  SLOW DOWN.  I'M NOT THAT FAST.
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             5             THE WITNESS:  THE CONCLUDING RECOMMENDATION OF THE 

             6   E-MAIL TRAIL WAS A NINE PERCENT INCREASE -- 

             7   BY MR. FINKELSTEIN:

             8     Q.     WHAT IS DATE OF THE E-MAIL YOU'RE REFERENCING?

             9     A.     SAME WEEK.

            10     Q.     FEBRUARY '03?

            11     A.     YES.

            12     Q.     I MAY HAVE IT.  

            13     A.     OH, I KNOW YOU HAVE IT.  IF I COULD PUT THAT IN 

            14   SOME ADDITIONAL CONTEXT BACK -- TWO THINGS I THINK ARE 

            15   ESSENTIAL TO UNDERSTAND YOUR QUESTION ABOUT -- YOU HAD ONE 

            16   INCREASE WHERE THE INK WAS HARDLY DRY BEFORE THE OTHER ONE 

            17   WAS IN THE QUEUE.

            18     Q.     THAT'S IT.  

            19     A.     THE FUND ALSO HAD ZERO INCREASES FOR THE PRIOR 

            20   THREE YEARS.  IT HAD FALLEN TO 91 PERCENT COST RECOVERY, AND 

            21   THE CITY WAS NOW POISED TO FACE THE FIRST OF A SERIES OF 

            22   FOUR VERY, VERY DIFFICULT BUDGET YEARS.  SO WE WERE CLEARLY 

            23   ON TRACK, AND YOU CAN SEE THAT NOT JUST WITH THE INTEGRATED 

            24   WASTE MANAGEMENT FUND, WE HAVE 113 FUNDS, BUT ALL OF THE 

            25   UTILITY FUNDS WERE SUFFERING FROM MULTI-INCREASES.

            26     Q.     AFTER THE 2002 RATE INCREASE EFFECTIVE 

            27   FEBRUARY, '03, DO YOU HAVE ANY SENSE OF WHAT PERCENTAGE OF 

            28   COST RECOVERY YOU WERE AT AT THAT POINT?
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             1     A.     AT THAT POINT WE WERE IN THE MID-90S, AND THE 

             2   PROPOSED NINE PERCENT THAT CARL WAS CONTEMPLATING WOULD HAVE 

             3   BROUGHT US CLOSE TO 100.

             4     Q.     IF YOU'RE IN THE MID-90S, YOU GET A NINE PERCENT 
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             5   INCREASE, DOES THAT PUT IT UP ABOVE 100 PERCENT?

             6     A.     NO, THE MATH IS NOWHERE NEAR THAT SIMPLE.

             7     Q.     OKAY.  

             8     A.     A NINE PERCENT INCREASE DOES NOT TRACK TO WHAT THE 

             9   FUND BALANCE IS.  YOU'RE WORKING INSIDE A 60-MILLION DOLLAR 

            10   NUMBER ON A MULTI-YEAR BASIS.

            11     Q.     I UNDERSTAND.  THIS EXHIBIT HAS A PAGE TWO AND PAGE 

            12   THREE, DOES IT NOT?

            13     A.     YES.

            14     Q.     SO AS TYPICAL OF E-MAILS, THERE IS OTHER E-MAILS 

            15   REPEATED IN THIS E-MAIL, RIGHT?

            16     A.     YES.

            17     Q.     IF YOU LOOK AT THE BOTTOM OF THIS, WE HAVE AN 

            18   EARLIER MESSAGE SAYING FROM JOE GUERRA TO CARL MOSHER, 

            19   RICHARD DOYLE, AND YOURSELF, CORRECT?

            20     A.     I'M SORRY?  

            21     Q.     IF YOU LOOK AT THE BOTTOM OF PAGE ONE, WE NOW START 

            22   TO SEE THE TRAIL OF AN EARLIER MESSAGE FROM JOE GUERRA, 

            23   CORRECT?

            24     A.     YES.

            25     Q.     IN THAT EARLIER MESSAGE, WHICH WAS TO CARL MOSHER, 

            26   RICH DOYLE, AND DEL BORGSDORF, IT SAYS "GENTLEMEN, ATTACHED 

            27   PLEASE FIND LETTER FROM DAVID DUONG REGARDING POTENTIAL 

            28   LABOR SETTLEMENT," CORRECT?
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             1     A.     YES.

             2     Q.     YOU WEREN'T CURIOUS TO LOOK AT THE LETTER TO 

             3   SEE -- 
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             4     A.     WE HAVE BEEN OVER THAT GROUND.  I DIDN'T.

             5     Q.     LET'S LOOK AT ITEM FIVE ON PAGE TWO OF THIS 

             6   CONTINUING E-MAIL.  IT SAYS "CARL, DO YOU HAVE ANY PROBLEMS 

             7   WITH NUMBER THREE TO NUMBER FOUR IN DAVID'S LETTER?  THEY 

             8   APPEAR REASONABLE TO ME."  DID YOU KNOW WHAT THEY WERE 

             9   TALKING ABOUT?

            10     A.     I DON'T RECALL THAT I DID.  I RECALL CARL'S 

            11   RESPONSE.  HE HAD SOME DETAILED CONCERNS, I THINK, ABOUT THE 

            12   ENTIRE LETTER AND ALL OF THE POINTS, BUT I DON'T RECALL HIS 

            13   DETAILED RESPONSE EITHER.  

            14             MR. FINKELSTEIN:  I WOULD LIKE TO MARK AS EXHIBIT 

            15   31 ANOTHER FEBRUARY 10, 2003 E-MAIL PURPORTEDLY FROM JOE 

            16   GUERRA, AN E-MAIL ADDRESS OF DTDCWS@AOL.COM WITH CC TO DAVID 

            17   DUONG, CALIFORNIA WASTE COMPANY, RICHARD DOYLE, CARL MOSHER, 

            18   AND DEL BORGSDORF, AND DISHOTSKI, RE: TEAMSTERS 

            19   AGREEMENT -- 

            20             MR. FINKELSTEIN:  THE REPORTER HAS ASKED FOR A 

            21   BREAK.  PERHAPS WE CAN PAUSE.  

            22             THE FOREMAN:  LET'S RECESS FOR 10 MINUTES.  

            23             (A BRIEF RECESS WAS TAKEN.)

            24             THE FOREMAN:  I'LL CALL THIS SESSION OF THE GRAND 

            25   JURY BACK TO ORDER.  

            26             MR. FINKELSTEIN:  WHAT WAS THE LAST EXHIBIT WE 

            27   DISCUSSED, MR. BORGSDORF?  

            28             THE WITNESS:  I HAVE 31.  
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             1             MR. FINKELSTEIN:  WHY DON'T WE MARK AS EXHIBIT 32 

             2   FEBRUARY 10, 2003 E-MAIL FROM DEL BORGSDORF TO RITA MEGRATH, 

             3   SUBJECT "TEAMSTER AGREEMENT."  
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             4             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

             5   JURY EXHIBIT 32.)

             6             THE FOREMAN:  SO MARKED.  

             7   BY MR. FINKELSTEIN:  

             8     Q.     MR. BORGSDORF, HAVE YOU SEEN THAT DOCUMENT BEFORE, 

             9   THIS E-MAIL BEFORE?  

            10     A.     THE ONE THAT DOESN'T SAY ANYTHING ON THE TOP?  ARE 

            11   YOU REFERRING TO THE TEXT?  

            12     Q.     I GUESS I SHOULD MORE ACCURATELY DESCRIBE THE 

            13   EXHIBIT AS THERE'S A STRING BENEATH IT.  APPARENTLY, THIS 

            14   WAS PRINTED OUT -- DO YOU KNOW WHO RITA MEGRATH IS?

            15     A.     MY SECRETARY.  AND OUR COMPUTERS ARE CONNECTED; SHE 

            16   GETS EVERYTHING I GET.

            17     Q.     SO I GUESS THE WAY THE OUTLOOK PROGRAM WORKS, IF 

            18   YOU PRINTED OUT FROM MISS MCGRATH'S COMPUTER, HER NAME 

            19   APPEARS ON THE TOP?

            20     A.     CORRECT.  I THINK THAT'S CORRECT.  MY TECHNICAL 

            21   SKILLS ARE NOT SUCH THAT I COULD TELL YOU FOR SURE.

            22     Q.     AND THIS APPEARS TO BE AN E-MAIL FROM YOU TO YOUR 

            23   SECRETARY, I GUESS, FORWARDING THE E-MAIL BENEATH IT.  IS 

            24   THAT WHAT HAPPENED THERE?

            25     A.     I DON'T KNOW.  THE REASON I SAY THAT IS BECAUSE IF 

            26   IT WAS COPIED TO ME IN THE FIRST PLACE, SHE WOULD HAVE HAD 

            27   IT.

            28     Q.     LET ME DIRECT YOUR ATTENTION, THERE'S A PORTION 
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             1   THAT SAYS "AUTO-FORWARDED BY A RULE."  

             2     A.     I DON'T -- 
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             3     Q.     HAVE YOU SEEN THIS E-MAIL BEFORE?

             4     A.     YES.

             5     Q.     AND WHAT THIS IS IS A, THIS CONTAINS AN E-MAIL 

             6   APPARENTLY FROM DAVID DUONG TO JOE GUERRA, CORRECT?

             7     A.     YES.

             8     Q.     WHICH APPARENTLY YOU RECEIVED AT SOME POINT IN THE 

             9   CHAIN?

            10     A.     YES.

            11     Q.     NOW, LET ME DIRECT YOUR ATTENTION TO THE SECOND 

            12   PARAGRAPH.  IT SAYS "I WAS UNDER THE IMPRESSION FROM THE 

            13   TONE OF OUR MEETINGS THAT YOUR PAYMENT TO NORCAL WAS ASSURED 

            14   AS IT WOULD COME FROM ESD AND NOT REQUIRE FULL COUNCIL 

            15   APPROVAL."  DO YOU SEE THAT?

            16     A.     I DO.

            17     Q.     WHAT DID YOU MAKE OF THAT LINE WHEN YOU SAW THAT?

            18     A.     WELL, IT'S THE CATALYST FOR BELIEVING THAT THE 

            19   DISCUSSIONS WERE INAPPROPRIATE.  ANY SUCH AMENDMENT WOULD 

            20   REQUIRE COUNCIL APPROVAL.  I'M SUPERVISING -- THE LINE TALKS 

            21   ABOUT THE IMPRESSION OF THE TONE OF THE MEETINGS BETWEEN JOE 

            22   GUERRA AND CWS.

            23     Q.     SO YOU THOUGHT THAT THERE WERE INAPPROPRIATE 

            24   DISCUSSIONS TAKING PLACE BASED ON THIS E-MAIL PARAGRAPH, 

            25   CORRECT?  

            26     A.     I DID.

            27     Q.     WHAT DID YOU DO ABOUT IT?

            28     A.     I BROUGHT IT TO THE ATTENTION OF THE CITY ATTORNEY.
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             1     Q.     WHO IN PARTICULAR?

             2     A.     TO RICK DOYLE.
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             3     Q.     AND WHAT DID HE DO ABOUT IT?

             4     A.     I DON'T KNOW EXACTLY WHAT ACTION HE TOOK.

             5     Q.     YOU'RE NOT AWARE OF ANY ACTION?

             6     A.     NO.

             7     Q.     I THINK, PENDING THE PRODUCTION OF ADDITIONAL 

             8   E-MAIL EXHIBITS, I THINK WE'RE GOING TO HAVE TO MOVE TO 

             9   ANOTHER TOPIC -- WAIT, ONE MORE.  OH, APPARENTLY WE MAY 

            10   REVISIT THIS ISSUE.  

            11             MR. FINKELSTEIN:  LET ME MARK AS EXHIBIT 

            12   33 -- EXCUSE ME A MOMENT.  WE HAVE A LOT OF E-MAILS.  

            13             LET ME HAVE MARKED AS EXHIBIT 33 FEBRUARY 11TH 

            14   E-MAIL FROM DEL BORGSDORF TO RITA MEGRATH CONCERNING THE 

            15   TEAMSTER AGREEMENT, WHICH CONTAINS A STRING FROM FEBRUARY 

            16   11TH A FEW MINUTES EARLIER FROM CARL MOSHER TO DEL 

            17   BORGSDORF, RE: TEAMSTER AGREEMENT.  

            18             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

            19   JURY EXHIBIT 33.)

            20             THE FOREMAN:  SO MARKED.  

            21   BY MR. FINKELSTEIN:  

            22     Q.     MR. BORGSDORF, IS THAT AN E-MAIL YOU SENT TO YOUR 

            23   SECRETARY WHICH INCORPORATES AN EARLIER E-MAIL THAT -- WHO 

            24   WAS THE EARLIER E-MAIL FROM?

            25     A.     THIS STARTS AS AN E-MAIL TO ME FROM CARL.

            26     Q.     RIGHT.  AND DO YOU RECOGNIZE THAT E-MAIL?

            27     A.     I DO.  IT SAYS CARL IS ASSUMING RESPONSIBILITY OR 

            28   HANDLING THIS ISSUE.
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             1     Q.     OKAY.  I DON'T HAVE ANOTHER COPY OF THIS, SO LET ME 
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             2   BORROW YOUR COPY BACK AND SEE IF I HAVE ADDITIONAL QUESTIONS 

             3   ABOUT IT.  

             4            LET'S TAKE A LOOK AT SOME OF THE STRINGS IN THIS 

             5   E-MAIL.  APPARENTLY, THERE IS AN EVEN EARLIER E-MAIL FROM 

             6   YOU TO LARRY LISENBEE AND CARL MOSHER, CORRECT?

             7     A.     YES.

             8     Q.     AND IN, IN THE EARLIER E-MAIL YOU MAKE A STATEMENT, 

             9   "I DO NOT THINK THAT ANYONE BUT JOE HAS TIED THE RATE 

            10   INCREASE TO NORCAL AND THEIR SUBCONTRACTOR."  DO YOU SEE 

            11   THAT?

            12     A.     I DO.  

            13     Q.     CAN YOU TELL US WHAT YOU MEANT BY THAT STATEMENT.  

            14     A.     THIS PRETTY MUCH SUMS UP MY INITIAL REMARKS ON THIS 

            15   ENTIRE ISSUE.  THAT IS THE RATE INCREASE THAT JOE WAS 

            16   PROPOSING IS NOT THE RATE INCREASE THAT'S BEING CONTEMPLATED 

            17   BY MY OFFICE, WHICH IS ONE THAT WOULD HAVE BEEN CONSISTENT 

            18   WITH THE FINANCIAL HEALTH OF THE FUND AND CONTRACTUAL 

            19   OBLIGATIONS WE HAD IN PLACE WITH NORCAL.  TO ME, JOE STOOD 

            20   ALONE AS TRYING TO TIE, FRANKLY, THE DEAL WE HAVE BEEN 

            21   DISCUSSING TO THE RATE INCREASE PROPOSED BY THE CITY.  

            22             IT'S ALSO THE POINT WHERE I HIGHLIGHTED THAT RICK 

            23   SHOULD TALK TO JOE ABOUT THE APPROPRIATENESS OF THESE 

            24   NEGOTIATIONS.  IT ALSO EXPRESSES MY CONCERN THAT HE WAS, I 

            25   THOUGHT, TRYING TO CONSTRUCT A CONTRACTUAL RELATIONSHIP WITH 

            26   CWS AND THE CITY'S CONTRACTORS WITH NORCAL.  THAT'S A PRETTY 

            27   GOOD SUMMARY OF WHERE I WAS.  

            28     Q.     AS WE WILL SEE A FEW MINUTES LATER AS WE GO THROUGH 
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             2   IT NOT THE CASE THE CITY DID GO FORWARD WITH A SECOND RATE 

             3   INCREASE THAT WAS TIED IN PART TO THESE EXTRA LABOR COSTS?

             4     A.     WELL, AS WE'LL SEE, AND AGAIN, THE OTHER E-MAIL I 

             5   REFERENCED EARLIER ARRIVES.  WE HAD A DEBATE IN MY OFFICE 

             6   ABOUT WHETHER THE RATE INCREASE THAT SHOULD BE BROUGHT 

             7   FORWARD WAS 15 PERCENT, WHICH WOULD BE THE NINE PERCENT 

             8   ALREADY IN THE WORKS OR STICK WITH NINE PERCENT, 

             9   SUBSEQUENTLY BEEN DESCRIBED AS MAKING THE NINE PERCENT, A 

            10   MAJORITY OF WHICH WOULD BE FOR A COST OF THE LABOR INCREASE 

            11   THAT CWS WOULD INCUR FROM THE TEAMSTERS.  THAT ISSUE HAD TO 

            12   BE RESOLVED BY THE CITY COUNCIL, SO THE RATE INCREASE, THE 

            13   NET RESULT OF THE RATE INCREASE, THE MAJORITY OF WHICH WAS 

            14   HEADED FOR THE FUND BALANCE TO BRING THE FUND TO FULL COST 

            15   RECOVERY, WOULD BE IMPACTED IF THE COUNCIL MADE THE DECISION 

            16   TO INCREASE THE NORCAL CONTRACT LOSS.

            17     Q.     THAT WAS A RATHER LENGTHY ANSWER.  

            18     A.     IT'S A COMPLEX SUBJECT.

            19     Q.     LET ME TRY TO BREAK IT APART.  

            20             ARE YOU SUGGESTING -- I GUESS WE WILL SEE IN A FEW 

            21   MINUTES THAT THERE WAS ANOTHER RATE INCREASE IN THE SPRING 

            22   OF '03, RIGHT?  

            23     A.     YES.

            24     Q.     ARE YOU SUGGESTING THE RATE INCREASE IN SPRING '03 

            25   DID NOT INCLUDE A COMPONENT FOR THE LABOR PEACE ISSUE?

            26             THE COMPONENTS OF THE RATE INCREASE THAT WERE ON 

            27   THE TABLE, WE INITIALLY CONTEMPLATED NINE PERCENT, WERE 

            28   INCLUSIVE OF THE COST OF LIVING AND OTHER CONTRACTUAL 
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             1   OBLIGATIONS WITH NORCAL, THE INITIATION OF A NEW BILLING 

             2   SYSTEM, AND WITH THE WHOLE WHAT WE CALL COST.  BUT IT'S ALL 

             3   THE UTILITY BILLING SYSTEM BUT THE ANCHOR COMPONENT OF THAT 

             4   IS SOLID WASTE.  

             5             THE TWO OTHER ISSUES THAT WERE INVOLVED, THE CITY 

             6   GENERAL FUND BUDGET WAS NOW COMING UP ON WHAT WOULD TURN OUT 

             7   TO BE ONE OF ITS POOREST IN A CONTINUING SERIES OF BAD 

             8   YEARS, SO THAT THE REASON LARRY LISENBEE IS IN THE LIST IS 

             9   WE WERE TRYING TO SHIFT EVERY LEGITIMATE COST THAT WAS IN 

            10   THE GENERAL FUND BUT COULD BE FUNDED BY ENTERPRISE FUNDS, SO 

            11   WE WERE SHIFTING THOSE COSTS TO THOSE ENTERPRISE FUNDS.  ALL 

            12   OF THOSE HAVE A NEGATIVE IMPACT ON THE FINANCIAL HEALTH OF 

            13   THE FUNDS AND LED TO THE RECOMMENDED RATE INCREASE.  

            14             WHEN YOU LAYER ON THE SIX PERCENT CONSEQUENCE OF 

            15   THE SUBSEQUENT AMENDMENT, IT SIMPLY DEFERRED SOME OF THE 

            16   OTHER GOALS FROM BEING ACCOMPLISHED.  

            17     Q.     AGAIN, YOU MAY HAVE ANSWERED MY QUESTION, AND 

            18   EXCUSE ME IF YOU HAVE, BUT I WOULD LIKE TO PUT IT A SLIGHTLY 

            19   DIFFERENT WAY.  

            20             YOU TOLD US A WHOLE HOST OF THINGS YOU BELIEVE 

            21   WERE INCLUDED IN THE RATE INCREASE IN THE SPRING OF '03.  I 

            22   WOULD LIKE TO FIND OUT WHETHER OR NOT ANY COMPONENT OF THE 

            23   RATE INCREASE IN THE SPRING OF '03 INCLUDED PAYMENTS FOR 

            24   ADDITIONAL LABOR COSTS THAT AT THAT TIME THE CITY WAS NOT 

            25   LEGALLY OBLIGATED TO PAY.  

            26     A.     ALL OF US INVOLVED IN THE BUDGET PROCESS WERE AWARE 

            27   OF THIS ISSUE, AND SO WE MADE A DETAILED ANALYSIS OF WHAT 

            28   THE CONSEQUENCE WOULD BE IF THE CITY COUNCIL SUBSEQUENTLY 
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             1   AMENDED THE NORCAL CONTRACT.  SO WE KNEW WHAT THE FISCAL 

             2   IMPLICATIONS WOULD BE AND WE INCLUDED THOSE IN THE BUDGET.  

             3     Q.     I UNDERSTAND, BUT AGAIN, MY QUESTION IS SIMPLY 

             4   THIS:  YOU HAD ANOTHER RATE INCREASE SINCE SPRING OF '03 ON 

             5   THE HEELS OF THE '02 INCREASE.  

             6     A.     YES.

             7     Q.     WAS ANY PORTION OF THE RATE INCREASE CONNECTED IN 

             8   ANY WAY WITH THIS TEAMSTER LABOR ISSUE?

             9     A.     IT WAS NOT UNTIL THE COUNCIL AMENDED THE CONTRACT, 

            10   WHICH WAS NOT EVEN IN THIS FISCAL YEAR.  THAT DIDN'T OCCUR 

            11   UNTIL '04.  ALL NUMBERS WERE AVAILABLE.  WE WERE AWARE OF 

            12   THE ISSUE, KNEW IT COULD IMPACT THE FUND IF THE CONTRACT 

            13   AMENDMENT CAME FORWARD AND IF THE CITY COUNCIL APPROVED IT.

            14     Q.     I'M NOT SURE YOU'VE ANSWERED MY QUESTION.  I 

            15   UNDERSTAND THERE WAS NO AMENDMENT TO THE CONTRACT UNTIL 

            16   2004, SO THAT IN, WE'RE TALKING ABOUT THE RATE INCREASE IN 

            17   THE SPRING OF 2003, CORRECT?

            18     A.     YES.

            19     Q.     IN SPRING OF 2003 THERE WAS NO LEGAL OBLIGATIONS ON 

            20   THE PART OF THE CITY TO MARK ANY ADDITIONAL MONEY FOR 

            21   INCREASED LABOR COSTS, CORRECT?

            22     A.     THAT'S RIGHT.  IN FACT, THERE WAS NOT A CONTRACT 

            23   WITH CWS AT THE TIME AND THERE WASN'T ANY PAPERWORK, 

            24   DOCUMENTATION OF WHAT THE COST OF THAT CONTRACT MIGHT BE.

            25     Q.     BUT MY QUESTION NOW IS THIS:  THERE WAS A 

            26   CALCULATION PERFORMED TO DECIDE ON THE SIZE OF THE RATE 

            27   INCREASE IN THE SPRING OF '03, CORRECT?

            28     A.     YES.
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             1     Q.     DID ANY OF THE ADDITIONAL LABOR COSTS THAT CWS 

             2   APPEARED TO BE INCURRING OR ABOUT TO INCUR GO INTO THAT 

             3   CALCULATION?

             4     A.     IT WAS CALCULATED, AND THE NET RESULT OF 15 PERCENT 

             5   AS THE POTENTIAL RATE INCREASE, THE RECOMMENDED RATE 

             6   INCREASE WAS NINE PERCENT, AND THERE WAS A DETAILED ANALYSIS 

             7   DONE OF THE LABOR COSTS THAT YOU'RE TALKING ABOUT TO MAKE 

             8   SURE IT WAS CLEAR TO US WHAT WOULD HAPPEN TO THE FUND, 

             9   SHOULD THE COUNCIL APPROVE THAT.

            10     Q.     I WOULD LIKE TO SET ASIDE FOR A MOMENT WHAT MIGHT 

            11   HAPPEN IN THE FUTURE AND FOCUS SOLELY ON '03 AND THE RATE 

            12   INCREASE WE HAVE BEEN TALKING ABOUT.  

            13             IS IT YOUR TESTIMONY THAT THE '03 RATE INCREASE 

            14   INCLUDED NO COMPONENT HAVING TO DO WITH INCREASED LABOR 

            15   COSTS?  

            16     A.     THE LABOR COSTS WERE CLEARLY KNOWN; THEY WERE NOT 

            17   INCLUDED IN THE RATE INCREASE THAT WE RECOMMENDED.

            18     Q.     OKAY.  SO IT'S YOUR TESTIMONY THAT THE 2003 RATE 

            19   INCREASE WAS FOR THE SOLE PURPOSE OF INCREASING COST 

            20   RECOVERY FOR THIS CONTRACT?

            21     A.     NO.  MY TESTIMONY, AGAIN, I'VE SAID THAT A NUMBER 

            22   OF TIMES.

            23     Q.     I'M SORRY FOR BEING A LITTLE DENSE.  

            24     A.     I DON'T THINK THAT'S THE CASE AT ALL.

            25     Q.     OKAY.

            26     A.     THE ISSUE WAS, TO ME, KNOWING THAT THE MAYOR'S 

            27   OFFICE WAS ENGAGED IN DISCUSSIONS WITH CWS, KNOWING THE 

            28   POTENTIAL COST CONSEQUENCE OF THAT SHOULD THE COUNCIL AMEND 
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             1   THE CONTRACT SHOULD HAVE BEEN MADE CLEARER AT THE TIME THAT 

             2   RATE INCREASE WENT THROUGH AND SHOULD HAVE BEEN MADE CLEARER 

             3   TO THE CITY COUNCIL AS A WHAT-IF FUTURE POTENTIAL IMPACT ON 

             4   THE FUND.

             5     Q.     OKAY.  BUT AGAIN -- I'LL COME BACK TO THIS IN A 

             6   MOMENT.  

             7             LET ME MAKE ONE MORE TRY AT THIS.  I DON'T WANT TO 

             8   BE -- I'M TRYING TO UNDERSTAND SOMETHING.  I THINK YOU'VE 

             9   TOLD US QUITE CLEARLY NOW THAT YOU KNEW AN INCREASED PAYMENT 

            10   UPON THIS CONTRACT MIGHT BE COMING DOWN THE ROAD IF THE 

            11   COUNCIL APPROVED AN AMENDMENT TO THE AGREEMENT TO COVER 

            12   INCREASED LABOR COSTS.  

            13     A.     YES.

            14     Q.     SO WE'RE CLEAR ON THAT.  BUT MY QUESTION IS A 

            15   LITTLE DIFFERENT.  MY QUESTION IS, WHAT WAS THE SIZE OF THE 

            16   RATE INCREASE IN '03; DO YOU REMEMBER?

            17     A.     NINE PERCENT.

            18     Q.     NINE PERCENT.  DID ANYONE PLUG IN TO THAT NINE 

            19   PERCENT ANY NUMBER FOR INCREASED LABOR COSTS THAT MIGHT BE 

            20   INCURRED IN THE FOLLOWING YEAR?

            21     A.     I DON'T KNOW WHAT PLUGGED IN MEANS.  THE NUMBER WAS 

            22   CLEARLY CALCULATED AND PUT INTO THE BUDGET, SO WE WOULD KNOW 

            23   PRECISELY WHAT THE CONSEQUENCE OF THAT WOULD BE, SO WITHIN 

            24   THAT NINE PERCENT HOW MUCH WOULD THAT COST, WHAT WOULD 

            25   HAPPEN TO THE FUND IF THE COUNCIL AMENDED THE CONTRACT.

            26     Q.     I UNDERSTAND YOU SAID IT WAS PLUGGED INTO THE 

            27   BUDGET.  IS THAT WHAT YOU SAID?

            28     A.     YOU SAID PLUG.
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             1     Q.     MY QUESTION, WAS IT PLUGGED INTO THE RATE INCREASE.  

             2     A.     IF THE RATE INCREASE WAS SUFFICIENT TO ACCOMMODATE 

             3   IT, YES.  WE NEVER RECOMMENDED -- I DIDN'T BRING FORWARD 

             4   THIS AMENDMENT.  AND AT THE TIME WE HAD SOME DISCUSSION 

             5   ABOUT THE 218 NOTICES, IT WAS CLEAR, WITH OUR ADVICE FROM 

             6   THE ATTORNEY'S OFFICE, THERE WAS NO DATE TO PUT INTO THE 

             7   PUBLIC NOTICE, NOT EVEN A CONTRACT BETWEEN CWS AND 

             8   TEAMSTERS, IF THE COUNCIL WAS GOING APPROVE THE AMENDMENT.  

             9   SO IT WAS NOT PART OF THE BUDGET PLAN WE PUT FORWARD.

            10     Q.     ARE YOU SAYING THAT SINCE 2003, THE CITY HAS NO 

            11   LEGAL OBLIGATION TO PAY INCREASED LABOR COSTS OF THE KIND WE 

            12   HAVE BEEN TALKING ABOUT UNDER PROP 218, THE CITY COULD NOT 

            13   HAVE GOTTEN A RATE INCREASE TO COVER THESE COSTS?

            14     A.     I WOULD HAVE TO HAVE YOU ASK RICK DOYLE; I DON'T 

            15   KNOW THE ANSWER TO THAT QUESTION.  

            16             MR. FINKELSTEIN:  LET ME HAVE MARKED AS EXHIBIT 34 

            17   A FEBRUARY 18TH E-MAIL FROM DEL BORGSDORF TO CARL MOSHER 

            18   WITH CC TO RITA MEGRATH, RE: RECYCLE PLUS RATES.  

            19             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

            20   JURY EXHIBIT 34.)

            21             THE FOREMAN:  SO MARKED.  

            22   BY MR. FINKELSTEIN:  

            23     Q.     MR. BORGSDORF, COULD YOU JUST AUTHENTICATE THAT FOR 

            24   US, VERIFY THAT'S THE E-MAIL YOU SENT OUT?

            25     A.     I CAN VERIFY THE TOP HALF BUT CAN'T VERIFY WHAT'S 

            26   ON THE BOTTOM.  

            27     Q.     LOOK ON THAT COPY AND I'LL LOOK AT THIS COPY.  THIS 

            28   E-MAIL APPARENTLY HAS A STRING WHICH EARLIER INCLUDED E-MAIL 
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             1   FROM CARL MOSHER TO DEL BORGSDORF, LARRY LISENBEE, AND 

             2   RICHARD DOYLE, DATED THE SAME DAY, BUT EARLIER THAT DAY BY A 

             3   FEW HOURS, CORRECT?

             4     A.     YES.

             5     Q.     AND THE E-MAIL FROM CARL MOSHER TO YOU FROM EARLIER 

             6   THAT DAY SAYS, "DEL, I THINK IN ORDER TO PAY NORCAL AND CWS 

             7   FOR LABOR PEACE WE NEED AN AMENDMENT TO THE NORCAL 

             8   CONTRACT."

             9             DO YOU SEE THAT?  

            10     A.     I DO.

            11     Q.     AND THE NEXT PARAGRAPH OF THAT MESSAGE CONTINUES, 

            12   "WE ARE WORKING ON MULTI-YEAR RATE ALTERNATIVES NOW.  WE MET 

            13   WITH LARRY'S CONSULTANT LAST WEEK AND REVIEWED THE RATE 

            14   MODEL.  WE WILL NOW PLUG IN THE QUOTE, 'LABOR PEACE 

            15   NUMBER'."

            16             DO YOU SEE THAT?  

            17     A.     I DO.

            18     Q.     DO YOU KNOW WHAT THAT'S REFERRING TO?

            19     A.     I ASSUME THAT'S THE CWS TEAMSTERS ISSUE WE HAVE 

            20   BEEN DISCUSSING.

            21     Q.     AND WHERE IS THE QUOTE "LABOR PEACE" NUMBER BEING 

            22   PLUGGED INTO?

            23     A.     INTO THE RATE MODEL TO SEE WHAT THE COST 

            24   CONSEQUENCES ARE.

            25     Q.     LET ME GO FURTHER ON.  THERE APPEARS TO BE SOME 

            26   TEXT BELOW CARL'S NAME AND OFFICE PHONE NUMBER THAT SAYS, "I 

            27   HAD A DISCUSSION WITH THE MAYOR AND HIS STAFF THIS A.M.  

            28   THEY UNDERSTAND THAT THE RATE INCREASES NECESSARY FOR 
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             1   RECYCLE PLUS WILL BE HIGHER THAN PREVIOUSLY ANTICIPATED 

             2   SINCE WE WILL BE WORKING ON BOTH THE LABOR PEACE ISSUES AS 

             3   WELL AS FULL COST RECOVERY.  OUR ASSIGNMENT IS TO CRAFT A 

             4   MULTI-YEAR RATE INCREASE THAT GETS US MOVING FORWARD INTO 

             5   THE TWO OBJECTIVES.  DO WE NEED COUNCIL ACTION TO BRING 

             6   PROCESS?  DEL.  "

             7             DO YOU KNOW WHAT THAT TEXT REFERS TO?  IS THAT 

             8   YOUR STATEMENT OR MR. MOSHER'S STATEMENT?

             9     A.     LET ME -- 

            10     Q.     CAN YOU EXPLAIN THIS E-MAIL TO US.  

            11     A.     I CAN EXPLAIN THE CONTENT, BUT NOT AS AN AUTHOR.  

            12             THERE ARE TWO THINGS.  RITA MEGRATH, WHO IS MY 

            13   SECRETARY, HANDLES MY TECHNICAL LIFE, IF YOU WILL, COULD NOT 

            14   FIND THIS E-MAIL.  WE HAVE NEVER FOUND IT IN ANY OF OUR 

            15   DOCUMENTS OTHER THAN ATTACHED TO THIS ONE.  THERE IS NO TO 

            16   OR FROM IN THIS.  AND OF THE SOME FOUR OR FIVE THOUSAND 

            17   E-MAILS BY ME IN THE LAST FOUR YEARS, NOT ONE CARRIES "DEL" 

            18   AT THE END.  I HAVE NEVER SIGNED ONE.  SO THIS E-MAIL, EVER 

            19   SINCE I SAW IT, BOTHERED ME TECHNICALLY.  

            20     Q.     ARE YOU SAYING YOU ARE QUESTIONING THE AUTHENTICITY 

            21   OF THAT CONCLUDING PARAGRAPH THAT'S ATTRIBUTED TO YOU?

            22     A.     YES.  I'M QUESTIONING, IN FACT, IF I EVER WROTE 

            23   THAT.  BUT GIVEN THAT, I CAN TELL YOU IF YOU LOOK AT THEM IN 

            24   CONTEXT, IT APPEARS TO ME THAT CARL'S RESPONDING TO THE 

            25   QUESTION ON THE BOTTOM OF THE PAGE THAT, YES, IT NEEDS A 

            26   CONTRACT AMENDMENT, THAT NEEDS AN AMENDMENT TO NORCAL'S 

            27   CONTRACT.  THAT REALLY WAS NOT THE QUESTION THAT'S BEING 

            28   ASKED, I DON'T THINK, ON THE BOTTOM.  THAT IS, DO WE NEED 
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             1   COUNCIL ACTION TO BEGIN THE PROCESS.

             2     Q.     WHAT PROCESS?

             3     A.     WE'RE TALKING ABOUT THE BUDGET PROCESS FOR US, 

             4   WHERE WE WOULD BE DEVELOPING THE RATES FOR ALL OF OUR 

             5   ENTERPRISE FUNDS.  ALL OF THAT COMES FORWARD INTO THE BUDGET 

             6   PROCESS TO THE CITY COUNCIL.  

             7             SO IF YOU LOOK AT THE INTEGRATED WASTE MANAGEMENT 

             8   FUND ALONE, AS I INDICATED, IF YOU PUT UP THE MODEL INTO 

             9   WHICH THE LABOR PEACE NUMBER MIGHT BE PLUGGED, IT IS A 

            10   MULTI-PAGE MATRIX.  ALL OF THE VARIABLES THAT AFFECT COSTS 

            11   IN SOLID WASTE AND ALL THE VARIABLES THAT AFFECT RATES.  

            12             KEEP IN MIND THERE ARE RATES FOR A WHOLE VARIETY 

            13   OF SERVICES; MULTI-FAMILY, SINGLE-FAMILY, THAT ARE 

            14   DIFFERENT, EXPENDITURES THAT ARE DIFFERENT.  THERE ARE 

            15   MULTIPLE CONTRACTS FOR SERVICES.  THERE ARE A HOST OF 

            16   LANDFILL CHARGES, ENVIRONMENTAL PROGRAMS, SO AN ATTEMPT TO 

            17   SIMPLIFY THAT EQUATION TO CWS, TEAMSTERS, AND THE RATE 

            18   INCREASE OVERSIMPLIFIES TO THE POINT OF SIMPLY BEING WRONG 

            19   EVERY TIME.  

            20             IF YOU PLUGGED IN ALL THE VARIABLES INTO THIS 

            21   MODEL, INCLUDING THE NUMBERS THAT ARE FLOATING AROUND IN 

            22   JOE'S E-MAILS, WHAT'S THE RESULT?  THAT'S WHAT THIS EXCHANGE 

            23   IS ABOUT.  

            24     Q.     BY THESE MODELS, YOU'RE TALKING ABOUT SOME MASSIVE 

            25   SPREADSHEET, I ASSUME?

            26     A.     YES.  IT'S SOFTWARE; IT PRODUCES SPREADSHEETS AND 

            27   PERMITS YOU TO CHANGE VARIABLES.

            28     Q.     SO YOU CAN MAKE AN ASSUMPTION AND SEE WHAT HAPPENS?
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             1     A.     SEE WHAT HAPPENS TO THE RATES.

             2     Q.     SO LET ME SEE.  I HATE TO KEEP COMING BACK TO THIS 

             3   QUESTION.  IS IT YOUR HONEST BELIEF THAT THE EXTRA LABOR 

             4   COSTS ASSOCIATED WITH SWITCHING OVER TO TEAMSTER 

             5   REPRESENTATION OF THE CWS MRF WORKERS PLAYED ABSOLUTELY NO 

             6   PART IN THE AMOUNT OF THE RATE INCREASE THAT WAS ASKED OF 

             7   THE PROPERTY OWNERS IN 2003?  

             8     A.     IT'S MY BELIEF THAT THE MAYOR, DEDICATED TO 

             9   AMENDING NORCAL'S CONTRACT, IN GETTING THE COSTS PAID, WOULD 

            10   SECURE AN AMENDMENT THROUGH THE CITY COUNCIL, AND THAT THOSE 

            11   COSTS WOULD BECOME OBLIGATIONS OF THE CITY AND THE RATE 

            12   INCREASE WE PROPOSED, WE EVALUATED AND CALCULATED THE 

            13   CONSEQUENCES OF THAT POTENTIAL.

            14     Q.     SO YOU DO AGREE, I TAKE IT, THAT THESE POTENTIAL 

            15   INCREASED LABOR COSTS PLAYED A ROLE IN DETERMINING THE SIZE 

            16   OF THE 2003 RATE INCREASE?

            17     A.     HAD THEY NOT, THE RATE INCREASE, THE CONTRACT ISSUE 

            18   NOT GONE FORWARD, WE WOULD HAVE BROUGHT FORWARD A NINE 

            19   PERCENT RATE INCREASE.

            20     Q.     NONETHELESS?

            21     A.     YES.

            22     Q.     I TAKE IT YOU'RE SAYING THAT THE ADDITIONAL LABOR 

            23   COSTS WE HAVE BEEN TALKING ABOUT PLAYED NO ROLE IN SETTING 

            24   THAT NINE PERCENT RATE INCREASE.  

            25     A.     YOU CAN REPHRASE IT AS MUCH AS YOU WANT.  ALL THE 

            26   ISSUES WERE ON THE TABLE, AS YOU CAN SEE BY THE E-MAIL 

            27   COMMUNICATION, WE WERE IN WHAT I WOULD SAY A CONSTANT DEBATE 

            28   WITH THE MAYOR'S BUDGET DIRECTOR.  
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             1             I WAS FRANKLY VERY SURPRISED THAT THE CONTRACT 

             2   AMENDMENT DIDN'T COME FORWARD IN THE MAYOR'S BUDGET MESSAGE 

             3   IN MARCH, ALTHOUGH THAT APPARENTLY WOULD HAVE PRECEDED THESE 

             4   NUMBERS HAVING BEEN ACTUALLY NEGOTIATED AND DOCUMENTATION 

             5   AVAILABLE.  SO IT WAS OUR BELIEF THAT NINE PERCENT WAS 

             6   NEEDED TO MEET THE OBJECTIVES SET FORTH IN THE RATE 

             7   INCREASE.  THE SUBSEQUENT FACTS HAVE PROVEN THAT TO BE TRUE 

             8   IN TERMS OF COST RECOVERY.  

             9             COST RECOVERY WAS NEGATIVELY IMPACTED BY THE 

            10   AMENDMENT TO THE NORCAL CONTRACT AND WILL REQUIRE ADDITIONAL 

            11   RATE INCREASES INTO THE FUTURE.  ALL THAT WAS ON THE TABLE 

            12   WHEN THE RATE DECISION WAS MADE.  

            13     Q.     THANK YOU FOR THE CLARIFICATION, BUT AGAIN, 

            14   MR. BORGSDORF, MY QUESTION DOES NOT GO TO WHAT WAS KNOWN AND 

            15   WHO KNEW IT, WHETHER IT WAS ON OR OFF THE TABLE.  MY 

            16   QUESTION GOES TO THE RATE INCREASE AND WHETHER OR NOT THIS 

            17   NINE PERCENT RATE INCREASE THAT ULTIMATELY WAS ASKED FOR AND 

            18   APPROVED IN '03 WAS AFFECTED IN ANY WAY BY THESE ADDITIONAL 

            19   LABOR COSTS.  EITHER IT WAS OR IT WASN'T.  

            20     A.     THAT'S NOT ACCURATE.  THIS RATE INCREASE WAS 

            21   AFFECTED BY MULTIPLE VARIABLES, AND, AS I INDICATED, CLEARLY 

            22   WOULD HAVE BEEN DEFENSIBLE AT NINE PERCENT WITHOUT THAT.  IT 

            23   WAS PUT FORWARD KNOWING FULL WELL THAT THE NINE PERCENT 

            24   ISSUE WOULD BE COMING FORWARD PROBABLY, THAT THE RATE 

            25   INCREASE FOR CWS AND TEAMSTERS WOULD COME FORWARD IN THE 

            26   COMING FISCAL YEAR FROM THE MAYOR'S OFFICE, AND WOULD IMPACT 

            27   WHAT WAS DONE WITH THE DOLLARS FROM THAT RATE INCREASE.  
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             1   CALCULATION.

             2     Q.     SO YOU'RE SAYING IT PLAYED NO PART IN IMPACTING THE 

             3   RATE?

             4     A.     I'M NOT SAYING THAT.

             5     Q.     IT DID PLAY A PART?

             6     A.     YES.  IT CAME UP IN THE CONTEXT OF ALL THE ISSUES 

             7   I'VE DESCRIBED.

             8     Q.     I THINK YOU MADE IT QUITE CLEAR THERE'S A LOT OF 

             9   FACTORS THAT GO INTO THE MIX; I'M ONLY TRYING TO FIND OUT 

            10   WHETHER OR NOT ONE OF THE INGREDIENTS IN THIS MIXTURE WAS 

            11   THE ADDITIONAL LABOR COSTS ASSOCIATED WITH CWS SWITCHING TO 

            12   TEAMSTERS.  

            13     A.     I THINK YOU COULD REACH THAT CONCLUSION.

            14     Q.     IS THAT YOUR CONCLUSION?

            15     A.     IT WAS MY EXPECTATION.

            16     Q.     WHAT GENERALLY HAPPENS TO THE MONEY THAT'S RAISED 

            17   FROM ADDITIONAL RATE INCREASES, DOES IT GO INTO A PARTICULAR 

            18   FUND OR FUNDS?

            19     A.     YES.  ALL OF THE ENTERPRISE FUNDS ARE RUN IN EFFECT 

            20   AS A SEPARATE CORPORATION OR SET OF ACCOUNTS SO THAT ALL OF 

            21   THE DOLLARS THAT WOULD COME FROM THIS RATE INCREASE OR THOSE 

            22   REVENUES GO EXCLUSIVELY TO THAT FUND AND CAN BE USED ONLY 

            23   WITHIN THAT FUND.

            24     Q.     SO NOW THE CITY DID RAISE RATES IN 2003, CORRECT?

            25     A.     YES.

            26     Q.     THAT WAS A NINE PERCENT RATE INCREASE, 

            27   APPROXIMATELY?
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            28     A.     YES.
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             1     Q.     DID ANY PORTION OF THE FUNDS GENERATED FROM THE 

             2   NINE PERCENT RATE INCREASE GET PLACED IN ANY KIND OF SPECIAL 

             3   ACCOUNT, SOME EXPENSE ACCOUNT?

             4     A.     I DON'T KNOW THE ANSWER TO THAT.

             5     Q.     WHO WOULD BE LIKELY TO KNOW THE ANSWER TO THAT?

             6     A.     ONE OF TWO PEOPLE WOULD BE THE MOST KNOWLEDGEABLE:  

             7   ONE, LARRY LISENBEE, BUDGET DIRECTOR.  TWO WOULD BE SCOTT 

             8   JOHNSON, DIRECTOR OF FINANCE.  

             9             MR. FINKELSTEIN:  WHY DON'T WE MARK ANOTHER 

            10   DOCUMENT.  I WILL ASK TO HAVE MARKED AS EXHIBIT 35 A 

            11   FEBRUARY 25, 2003 MEMORANDUM FROM CARL MOSHER TO THE MAYOR 

            12   AND CITY COUNCIL.  SUBJECT, RECYCLE PLUS RATE INCREASE.  

            13   APPARENTLY, I HAVE A CERTIFIED COPY OF IT.  

            14             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

            15   JURY EXHIBIT 35.)

            16             THE FOREMAN:  SO MARKED.  

            17   BY MR. FINKELSTEIN:  

            18     Q.     CAN YOU LOOK AT EXHIBIT 35, MR. BORGSDORF, AND TELL 

            19   US -- GETTING AHEAD OF MYSELF.  TELL US IF YOU RECOGNIZE 

            20   THAT DOCUMENT.  

            21     A.     I DO.

            22     Q.     WHAT IS IT?

            23     A.     IT'S A COUNCIL AGENDA ITEM FROM MARCH 4, 2003.

            24     Q.     WHAT DOES IT RELATE TO?

            25     A.     RELATES TO RECYCLE PLUS RATES.

            26     Q.     IS THAT YOUR SIGNATURE ON THE APPROVAL BOX?
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            28     Q.     AND THE RECOMMENDATION IS TO EXPEDITE ALL ACTIONS 
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             1   NECESSARY TO OBTAIN AN INCREASE FOR SERVICE RATES FOR THE 

             2   RECYCLE PLUS PROGRAM?

             3     A.     YES.

             4     Q.     IT CITES THAT THE COUNCIL, ON DECEMBER 17, 2002, 

             5   IMPLEMENTED A RATE INCREASE OF THREE PERCENT AND FOUR 

             6   PERCENT EFFECTIVE FEBRUARY 1, 2003?

             7     A.     YES.

             8     Q.     WE TALKED ABOUT THAT.  LET'S LOOK AT PAGE TWO.  DID 

             9   YOU REVIEW THIS BEFORE IT WENT TO THE COUNCIL?

            10     A.     I MAY HAVE.  OUR STANDARD PRACTICE AT THAT TIME, 

            11   THE PRACTICE NOT IN PLACE ANY LONGER, IS THAT EVERY COUNCIL 

            12   AGENDA ITEM CARRIED THE MANAGER'S SIGNATURE, WHETHER 

            13   ORIGINALLY PUT THERE OR STAMPED.

            14     Q.     WAS THIS A STAMPED OR -- 

            15     A.     THIS LOOKS LIKE AN ORIGINAL.

            16     Q.     IN THE ANALYSIS SECTION, WHICH CONTINUES OVER TO 

            17   PAGE TWO, IT TALKS ABOUT THE DOWNTURN IN THE ECONOMY AND 

            18   COST RECOVERY, ESSENTIALLY, CORRECT?

            19     A.     YES.

            20     Q.     I THINK AFTER LOTS OF QUESTIONS AND ANSWERS YOU NOW 

            21   ACKNOWLEDGE THAT THE ADDITIONAL LABOR COSTS ASSOCIATED WITH 

            22   CWS SWITCHING TO THE TEAMSTERS WENT INTO THE MIX FOR THIS 

            23   RATE INCREASE STRATEGY, CORRECT?

            24     A.     WELL, AFTER ASKING AND ANSWERING THAT QUESTION 

            25   MULTIPLE TIMES WE GOT THERE, BUT AGAIN, IF YOU PUT IT IN THE 

            26   CONTEXT OF OUR DISCUSSIONS, THE CONTEXT OF INFORMATION 
Page 134



Vol2Go~1

            27   THAT'S AVAILABLE ABOUT MR. GUERRA'S DISCUSSIONS WITH CWS, 

            28   AND THEN SUGGEST TO ME THAT THE RATE INCREASE THAT'S 
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             1   CONTEMPLATED HERE, WHICH STARTED WITH A FUND THAT WAS ONLY 

             2   AT 91 PERCENT COST RECOVERY AND UP UNTIL THE PRIOR 

             3   FEBRUARY'S INCREASE HADN'T HAD AN INCREASE IN THREE YEARS.  

             4   THAT WAS ALL IN THE WORKS, AND THIS INCREASE AND A NINE 

             5   PERCENT RECOMMENDATION WAS WELL ON THE WAY IN ADVANCE OF THE 

             6   VERY FIRST INFORMATION ABOUT JOE'S DISCUSSION ON CWS AND 

             7   TEAMSTERS.

             8     Q.     WHEN YOU USE THE PHRASES "ON THE TABLE" AND "WELL 

             9   KNOWN," ARE YOU INCLUDING THE ELECTED COUNCIL MEMBERS IN THE 

            10   GROUP OF PEOPLE WHO MAY HAVE HAD KNOWLEDGE ABOUT THIS?

            11     A.     ON THE TABLE AND WELL KNOWN REFERS TO THE CONDITION 

            12   OF THE FUND AND RECOMMENDATIONS COMING FORWARD, YES.  WE DO 

            13   A WORK SESSION EVERY YEAR ON RATES AND FUNDS THAT GIVES US A 

            14   DETAILED HISTORY OF WHAT THE CONDITION OF THE FUND IS, THE 

            15   DOLLARS THAT ARE AVAILABLE IN TERMS OF FUND BALANCE AND 

            16   WHAT'S ON THE HORIZON IN TERMS OF RATES.  

            17     Q.     ARE YOU SAYING, THEN -- I WANT TO MAKE SURE WE 

            18   UNDERSTAND YOUR TESTIMONY ON THIS POINT.  ARE YOU SAYING 

            19   THAT ADDITIONAL COSTS AND RATE INCREASES THAT MAY BE 

            20   ASSOCIATED WITH CWS SWITCHING TO TEAMSTERS WAS SUBJECTS THAT 

            21   WERE DISCUSSED IN '03 WITH THE CITY COUNCIL?

            22     A.     NO.

            23     Q.     WHO WOULD THE SUBJECT HAVE BEEN DISCUSSED WITH, TO 

            24   YOUR KNOWLEDGE?

            25     A.     MY DISCUSSION OF THE RATES AND THE FACTORS THAT 
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            26   WENT INTO THEM BEING WELL KNOWN INCLUDES ALL THE BUDGET 

            27   STAFF, MYSELF, AND THE MAYOR AND CITY COUNCIL.  

            28             THE ISSUE YOU SEPARATED OUT, WAS THERE DISCUSSION 
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             1   ABOUT DISCUSSIONS GOING ON -- 

             2             COURT REPORTER:  PLEASE SLOW DOWN.

             3             THE WITNESS:  I'M SEPARATING OUT DISCUSSIONS OF 

             4   RATES AND CHARGES WHICH ARE REGULARLY DISCUSSED WITH THE 

             5   COUNCIL ON AN ANNUAL BASIS.  AND THEY ARE FAMILIAR WITH 

             6   THESE VERSUS THE TWO WEEKS EARLIER FROM THIS DATE THE 

             7   DISCUSSIONS I BECAME AWARE OF THAT MR. GUERRA WAS HAVING 

             8   WITH THE TEAMSTERS AND CWS.  THOSE I DO NOT BELIEVE WERE 

             9   DISCUSSED WITH THE CITY COUNCIL.  

            10     Q.     WHY DIDN'T ANYBODY SEEK THE COUNCIL'S DIRECTION ON 

            11   WHETHER OR NOT THE COSTS ASSOCIATED WITH SWITCHING THE CWS 

            12   WORKERS TO TEAMSTERS WHICH WERE THEN NOT A LEGAL OBLIGATION 

            13   OF THE CITY OF SAN JOSE OUGHT TO BE INCLUDED IN ANY ANALYSIS 

            14   OF RATE HIKES?

            15     A.     BECAUSE IT WAS NORCAL'S OBLIGATION.  IF YOU GO BACK 

            16   IN OUR DISCUSSIONS IN 2001 WHEN THE COUNCIL HAD FULL 

            17   HEARINGS ON MRF WORKERS AND THE ISSUE OF WHETHER THEY WERE 

            18   COVERED BY THE PREVAILING WAGE, DID NOT MODIFY OUR POLICIES.  

            19   AND AS OF THE RATE INCREASE DISCUSSIONS IN '03, NOT A DOLLAR 

            20   OF THAT RATE INCREASE COULD GO TO NORCAL FOR INCREASED WAGES 

            21   WITHOUT A COUNCIL-APPROVED AMENDMENT, AND THAT DIDN'T HAPPEN 

            22   UNTIL THE FALL OF '04.  

            23     Q.     YET YOU TOLD US THAT THESE SAME COSTS WHICH THE 

            24   CITY WAS NOT OBLIGATED TO PAY IN '03 AND WHICH WAS NOT 

            25   REQUIRED BY THE PREVAILING WAGE POLICY OR ANY OTHER CITY 
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            26   POLICY IN '03 WENT INTO YOUR MODEL FOR RATE INCREASES, 

            27   CORRECT?

            28     A.     THAT'S YOUR CONCLUSION OF OUR DISCUSSION, YES.
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             1     Q.     IS THAT NOT ACCURATE?

             2     A.     I DON'T BELIEVE IT IS.  I THINK IT CLEARLY 

             3   OVERSTATES THE IMPACT OF THE RATE INCREASE THAT WE'RE 

             4   ANTICIPATING.  AND WHAT WE DID WAS CALCULATE AND PROCEED 

             5   WITH FULL KNOWLEDGE WHAT THE CONSEQUENCES WOULD BE IF THE 

             6   COUNCIL AMENDED THE CONTRACT AND THE DOLLARS IN THE NINE 

             7   PERCENT HAD TO IN PART BE USED FOR THOSE.  WE WERE WELL 

             8   AWARE OF THAT.

             9     Q.     DID YOU KNOW IN ADVANCE WHETHER THE COUNCIL WOULD 

            10   OR WOULD NOT APPROVE AN AMENDMENT TO COVER ADDITIONAL LABOR 

            11   COSTS WE HAVE BEEN TALKING ABOUT?

            12     A.     I DIDN'T KNOW, BUT IT WAS MY EXPECTATION.

            13     Q.     WHY?

            14     A.     THE CITY COUNCIL DISCUSSIONS WITH REGARD TO 

            15   PREVAILING WAGE, TAKEN AS A MACRO POLICY ISSUE, HAVE 

            16   GENERALLY FAVORED THE LOWER WAGE WORKER.  AND IT WAS CLEAR 

            17   TO ME AS EARLY AS 2001 IN THEIR CONVERSATION THAT THERE WERE 

            18   A NUMBER OF COUNCIL MEMBERS SYMPATHETIC TO THAT CONCERN.  

            19   AND SOME MEMBERS EVEN RAISED THEN THE ISSUE OF CHANGING THE 

            20   POLICY, SO IT HAD BEEN IN THE SUBSEQUENT FISCAL YEAR THE 

            21   MAYOR'S FULL SUPPORT WAS BEHIND THE CONTRACT AMENDMENT AND 

            22   THAT IT MIGHT WELL GET APPROVED. 

            23     Q.     SO ARE YOU SAYING THAT THE '03 RATE INCREASE SIZE 

            24   DID NOT, INCLUDED NO COMPONENT TO COVER THE POSSIBILITY OF 
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            25   AN AMENDMENT IN '04?

            26     A.     CAN YOU HELP ME AGAIN WITH THAT QUESTION TO MAKE 

            27   SURE I UNDERSTAND?  

            28     Q.     SURE.  YOU NOW TOLD US YOU THOUGHT THERE WAS A 
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             1   POSSIBILITY, PERHAPS EVEN A PROBABILITY, THAT IN THE FUTURE, 

             2   SUCH AS IN '04, THAT THE COUNCIL MIGHT AMEND THE CONTRACT OF 

             3   NORCAL TO PROVIDE FOR ADDITIONAL PAYMENTS TO COVER INCREASED 

             4   LABOR COSTS, CORRECT?

             5     A.     YES.

             6     Q.     DID THE '03 RATE HIKE INCLUDE ANY COMPONENT TO 

             7   COVER THE POSSIBILITY OF SUCH ACTION BY THE COUNCIL IN '04?

             8     A.     IT WAS NOT CRAFTED FOR THAT PURPOSE, BUT THE 

             9   DOLLARS WERE USED FOR THAT PURPOSE, WHICH IMPACTED 

            10   NEGATIVELY THE COST RECOVERY TO THE FUND AND IMPACTED FUTURE 

            11   RATE INCREASES.

            12     Q.     SO THE ANSWER TO MY QUESTION, IS IT YES OR NO?

            13     A.     I DON'T THINK IT'S A YES OR NO QUESTION.

            14     Q.     LET ME TRY IT -- WHY DON'T WE TAKE THE LUNCHEON 

            15   RECESS.  

            16             THE FOREMAN:  LET'S ADJOURN AND RECONVENE AT 1:30.

            17             MR. FINKELSTEIN:  THANK YOU.  

            18             THE FOREMAN: LET ME REMIND MR. BORGSDORF, THE SAME 

            19   CONFIDENTIALITY ADMONITION APPLIES.  

            20                 (THE LUNCHEON RECESS WAS TAKEN.)

            21   

            22   

            23   

            24   
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            25   

            26   

            27   

            28   
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             1    SAN JOSE, CALIFORNIA                       JANUARY 26, 2006

             2   

             3                        AFTERNOON SESSION:
                           
             4             THE FOREMAN:  LET'S CALL THIS AFTERNOON'S SESSION 

             5   TO ORDER, AND LET THE RECORD NOTE THAT ALL OF THE GRAND 

             6   JURORS ARE PRESENT.  

             7             MR. FINKELSTEIN:  VERY GOOD.  I WILL ASK 

             8   MR. BORGSDORF TO STEP BACK IN.  

             9                          DEL BORGSDORF,

            10   HAVING BEEN PREVIOUSLY SWORN, TESTIFIED ON HIS OATH AS 

            11   FOLLOWS:

            12                     EXAMINATION, CONTINUED:

            13   BY MR. FINKELSTEIN:  

            14     Q.     MR. BORGSDORF, YOU RECOGNIZE THAT YOU'RE STILL 

            15   UNDER OATH, CORRECT?

            16     A.     YES, SIR.

            17             MR. FINKELSTEIN:  CAN I ASK TO HAVE MARKED AS 

            18   EXHIBIT 36 A FEBRUARY 11, 2003 E-MAIL FROM CARL MOSHER TO 

            19   JOE GUERRA.  

            20             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

            21   JURY EXHIBIT 36.)

            22             THE FOREMAN:  SO MARKED.  

            23   BY MR. FINKELSTEIN:  
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            24     Q.     DO YOU RECOGNIZE THIS E-MAIL?

            25     A.     YES.

            26     Q.     IS THAT THE E-MAIL YOU MADE REFERENCE TO THIS 

            27   MORNING ABOUT THE SIX PERCENT AND NINE PERCENT AND 15 

            28   PERCENT?
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             1     A.     YES.

             2     Q.     AND I TAKE IT FROM THE E-MAIL, THE E-MAIL REFLECTS 

             3   THAT YOU WERE CC'D ON THIS E-MAIL; IS THAT CORRECT?

             4     A.     YES.

             5     Q.     WERE YOU IN FACT COPIED ON THIS?

             6     A.     I BELIEVE I WAS, YES.

             7     Q.     CAN YOU EXPLAIN THIS E-MAIL TO US?

             8     A.     IT FITS IN THE E-MAIL TRAIL WE WERE DISCUSSING THIS 

             9   MORNING WHERE, IF YOU'LL RECALL, CARL SORT OF ACCEPTED 

            10   RESPONSIBILITY FOR RESPONDING TO JOE WITH REGARD TO THE LONG 

            11   LETTER TO HIM.

            12     Q.     JUST A MINUTE.  COULD YOU MOVE THE MICROPHONE A 

            13   LITTLE CLOSER?

            14     A.     SURE.  THIS IS ONE OF THE RESPONSES IN THAT CHAIN, 

            15   BUT HE'S TALKING HERE ABOUT THE VARIOUS PROBLEMS WE FACE 

            16   WITH THE INTEGRATED WASTE MANAGEMENT FUND AND THINGS THAT 

            17   IMPACT WASTE, AND WHERE WE WERE IN TERMS OF WORKING ON THAT 

            18   AND ALERTING JOE TO THE FACT IF WE MARRY THIS SIX PERCENT 

            19   ESTIMATE FOR INCREASE TO THE NORCAL CONTRACT, WE'RE LOOKING 

            20   AT A 15 PERCENT RATE INCREASE.

            21     Q.     THAT'S WHAT YOU TESTIFIED TO THIS MORNING.  

            22     A.     YES.

Page 140



Vol2Go~1
            23     Q.     LET ME ASK ANOTHER QUESTION.  IN THE E-MAIL, FIRST 

            24   PARAGRAPH, THERE'S A REFERENCE TO SIX PERCENT FOR 

            25   NORCAL/CWS, CORRECT?

            26     A.     YES.

            27     Q.     DO YOU KNOW WHAT THAT REFERENCE REFERS TO, MORE 

            28   SPECIFICALLY?
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             1     A.     I BELIEVE IT REFERS TO AN EARLIER E-MAIL WHERE JOE 

             2   WAS INDICATING WHAT THE TERMS OF THE PROPOSED CWS TEAMSTERS 

             3   CONTRACT TO BE AND TRANSLATING THAT INTO WHAT IMPACT THE 

             4   COST WOULD HAVE ON RATES FOR THE CITY.

             5     Q.     TO PUT IT ANOTHER WAY, THIS SIX PERCENT FOR 

             6   NORCAL/CWS IS THE ESTIMATE OF HOW MUCH RATE INCREASE WOULD 

             7   BE NEEDED IF THE CITY WERE GOING TO UNDERTAKE TO COMPENSATE 

             8   NORCAL FOR INCREASED LABOR COSTS?

             9     A.     I BELIEVE THAT'S CORRECT, YES.

            10     Q.     LET ME SEE, AND I THINK THIS WILL BE THE LAST TIME 

            11   I WILL TRY AND REVISIT THIS ISSUE.  

            12             WERE YOU TELLING US THIS MORNING THAT THE NINE 

            13   PERCENT RATE INCREASE THAT THE CITY IMPLEMENTED IN 2003, WAS 

            14   YOUR, IT WAS YOUR VIEW THAT WAS STRICTLY FOR INCREASED COST 

            15   RECOVERY, BUT IT WAS LARGE ENOUGH THAT IT COULD HAVE 

            16   INCLUDED THE SIX PERCENT IF YOU WERE WILLING TO REDUCE THE 

            17   COST RECOVERY DOWN TO THREE PERCENT?  

            18     A.     YES.  THE ONLY PLACE WE DISAGREED IS THAT I THINK 

            19   WE GOT THERE BY BACKING INTO IT FROM WHAT WE WERE GOING TO 

            20   RECOMMEND AS OPPOSED TO PROACTIVELY TRY TO CRAFT  RATE 

            21   INCREASE TO COVER THE LABOR COST.

            22     Q.     I SEE.  
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            23             MR. FINKELSTEIN:  LET ME HAVE MARKED AS EXHIBIT 37 

            24   A CERTIFIED COPY OF AN APRIL 11, 2003 NOTICE OF PROPOSED 

            25   RECYCLE PLUS SERVICE RATE INCREASE.  

            26             THE FOREMAN:  SO MARKED.  

            27             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

            28   JURY EXHIBIT 37.) 
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             1   BY MR. FINKELSTEIN:  

             2     Q.     MR. BORGSDORF, CAN YOU TELL US WHAT EXHIBIT 37 IS, 

             3   PLEASE?

             4     A.     THIS IS THE PUBLIC HEARING NOTICE THAT WOULD HAVE 

             5   BEEN SENT OUT WITH REGARD TO THE SPRING '03 RECYCLE PLUS -- 

             6     Q.     IS THIS IN FACT, DOES THIS APPEAR TO BE THE NOTICE 

             7   THAT DID GO OUT TO RATE PAYERS IN CONNECTION WITH THE SPRING 

             8   2003 RATE INCREASE?

             9     A.     IT APPEARS TO BE, I DON'T KNOW FOR SURE.  IT DOES 

            10   ABSOLUTELY APPEAR TO BE THAT.  

            11     Q.     WHAT?

            12     A.     IT DOES ABSOLUTELY APPEAR TO BE THAT.

            13     Q.     IT IS A CERTIFIED COPY, IS IT NOT?

            14     A.     YES, SIR.

            15     Q.     ACCORDING TO THAT DOCUMENT, THE NOTICE WENT OUT 

            16   DATED APRIL 11, 2003; IS THAT CORRECT?

            17     A.     YES.

            18     Q.     AGAIN, WHAT IS YOUR EXPLANATION FOR THE TIMING OF 

            19   THIS RATE INCREASE COMING ON THE HEELS, AS IT DOES, FROM THE 

            20   PRIOR RATE INCREASE?

            21     A.     THERE IS A FUND, AGAIN, THAT WAS RECEIVING SOME 
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            22   ADDITIONAL EXPENSE ALLOCATION THAT IT HADN'T HAD IN THE 

            23   PAST, SO WE WERE SHIFTING GENERAL FUND EXPENDITURES FROM THE 

            24   GENERAL FUND TO THIS FUND, AND THAT WAS ANTICIPATED TO TAKE 

            25   PLACE IN THIS BUDGET YEAR.  BUT THIS WOULD BE MORE TYPICAL 

            26   OF THE ANNUAL RATE REVIEWS THAT WOULD GO INTO EFFECT AS 

            27   CLOSE AS WE COULD GET TO THE START OF A NEW FISCAL YEAR.

            28     Q.     WHY WASN'T AT LEAST SOME OF THIS ADDRESSED IN THE 
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             1   RATE INCREASE THAT HAD BEEN SOUGHT AND OBTAINED JUST A FEW 

             2   MONTHS EARLIER?

             3     A.     I DON'T RECALL.

             4     Q.     LET ME DIRECT YOUR ATTENTION TO A STATEMENT IN THE 

             5   NOTICE THAT READS, "THE PROPOSED RATE INCREASE IS NEEDED TO 

             6   HELP MAKE GARBAGE AND RECYCLING SERVICES MORE 

             7   SELF-SUPPORTING, MINIMIZE THE AMOUNT OF TAXPAYER FUNDS 

             8   REQUIRED TO SUPPORT THEM, AND COVER RISING COSTS SINCE RATES 

             9   WERE LAST INCREASED."  

            10             DO YOU HAVE THAT STATEMENT IN MIND?  

            11     A.     YES.

            12     Q.     LET ME ASK YOU, BASED ON EVERYTHING YOU KNOW IN 

            13   THIS CASE, DO YOU BELIEVE THAT'S A TRUE STATEMENT?

            14     A.     YES, SIR.

            15     Q.     DO YOU BELIEVE THAT THE COSTS THAT WERE BEING 

            16   COVERED IN THIS STATEMENT INCLUDE ANY COSTS ASSOCIATED WITH 

            17   ADDITIONAL COSTS THAT MIGHT FLOW FROM CWS CHANGING OVER TO 

            18   TEAMSTERS?

            19     A.     I DON'T KNOW.  IT WOULD BE MY ASSUMPTION THAT 

            20   RISING COSTS COULD CERTAINLY BE DEFINED TO COVER THAT, YES.

            21     Q.     SO YOUR TESTIMONY IS THAT IT MIGHT INCLUDE THOSE 
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            22   COSTS?

            23     A.     WELL, THE LANGUAGE IS BROAD ENOUGH TO COVER THEM.

            24     Q.     IS THERE ANYTHING IN THE NOTICE -- IF THAT'S THE 

            25   CASE, IS THERE ANYTHING IN THIS NOTICE THAT ALERTS THE 

            26   PROPERTY OWNERS TO THE FACT THAT SOME OF THE RISING COSTS 

            27   THAT MAY BE INCLUDED IN THIS NOTICE ARE NOT COSTS THAT THE 

            28   CITY IS LEGALLY OBLIGATED TO PAY?
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             1     A.     TRY THAT ON ME ONE MORE TIME, SORRY.

             2     Q.     YOU JUST TOLD US YOU THINK RISING COSTS IS BROAD 

             3   ENOUGH TO INCLUDE THESE LABOR COSTS, CORRECT?

             4     A.     YES.

             5     Q.     YOU ALSO ACKNOWLEDGED TO US DURING YOUR TESTIMONY 

             6   THAT IN 2003 THE CITY WAS NOT LEGALLY OBLIGATED TO PAY ANY 

             7   SUCH LABOR COSTS, INCREASED LABOR COSTS, CORRECT?

             8     A.     NO, WE HAD AN OBLIGATION TO PAY INCREASED LABOR 

             9   COSTS THAT WERE PART OF THE NORCAL CONTRACT.  THAT'S 

            10   SEPARATE, I BELIEVE, FROM MOST OF THE DISCUSSION WE HAVE 

            11   BEEN HAVING ABOUT THE CWS TEAMSTER ISSUE.

            12     Q.     LET ME REPHRASE MY QUESTION.  DO YOU BELIEVE THAT 

            13   THIS STATEMENT IN THIS PARAGRAPH EXPLAINING THE PURPOSE OR 

            14   WHY THE RATE INCREASE, WHY IT'S NEEDED, MAKES REFERENCE TO 

            15   ANY COSTS THAT FLOW SOLELY FROM THE USE OF TEAMSTERS TO DO 

            16   THE SORTING OF RECYCLABLES AT THE CWS MRF FACILITY?

            17     A.     I DON'T THINK IT DOES, BUT YOU COULD ASK THE 

            18   DRAFTER.  THESE USUALLY COME THROUGH SUSAN DEVENCENZI'S 

            19   OFFICE IN TERMS OF 218.  I DON'T BELIEVE IT WAS DESIGNED FOR 

            20   THAT PURPOSE.  

Page 144



Vol2Go~1
            21     Q.     YOUR TESTIMONY IS THIS IS A TRUE STATEMENT?

            22     A.     YES.

            23     Q.     AS FAR AS YOU KNOW?

            24     A.     YES.

            25     Q.     YOU DO NOT BELIEVE THAT THE COSTS THAT ARE SOUGHT 

            26   TO BE RECOVERED BY THIS PROPOSED RATE INCREASE INCLUDE ANY 

            27   COMPONENT HAVING TO DO WITH USING TEAMSTERS TO DO THE 

            28   RECYCLING?
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             1     A.     NO.  AS I UNDERSTAND YOUR QUESTION, IF WE ARE BACK 

             2   ON THE SAME GROUND WE COVERED, THE TEAMSTERS CONTRACT, ALL 

             3   OF THE COSTS ASSOCIATED WERE CALCULATED WITH THAT, IT WAS A 

             4   RATE INCREASE EN ROUTE TO THE COUNCIL FOR ALL THESE 

             5   PURPOSES.  I THINK THIS LANGUAGE IS BROAD ENOUGH TO COVER 

             6   EITHER, BUT NEITHER THE RATE INCREASE NOR THE LANGUAGE WAS 

             7   DESIGNED TO COVER INCREASED COSTS.

             8     Q.     LET ME TRY TO COME AT IT ANOTHER WAY.  WHY WEREN'T 

             9   THE RATEPAYERS TOLD IN THIS NOTICE THAT THESE COSTS ARE, 

            10   THIS RATE INCREASE IS BEING SOUGHT TO RECOVER COSTS AND 

            11   POSSIBLY TO PAY ADDITIONAL AMOUNTS TO NORCAL FOR INCREASED 

            12   LABOR COSTS ASSOCIATED WITH THE SWITCHING OVER TO TEAMSTERS 

            13   REPRESENTATION IN THE EVENT THAT THE COUNCIL APPROVED THAT 

            14   ACTION?

            15     A.     WELL, THAT'S A MUCH BETTER QUESTION FOR RICK DOYLE 

            16   THAN IT IS FOR ME.  YOU'RE SUGGESTING THE PROP 218 NOTICE 

            17   SHOULD BE DESIGNED TO COVER COST INCREASES THAT HAVE NOT 

            18   OCCURRED AND THAT MIGHT OCCUR IF SUBSEQUENT COUNCIL ACTION 

            19   TAKES PLACE.  I CAN TELL YOU THAT HE ADVISED US THAT CAN 

            20   HAPPEN WITH A PROP 218 NOTICE.  
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            21             MY EARLIER TESTIMONY WAS DESPITE THAT SOMEBODY, 

            22   ME, SHOULD HAVE FLAGGED THAT FROM THE CITY COUNCIL AS A 

            23   POTENTIAL IMPACT, BUT THIS LANGUAGE, IF YOU GOT OUT EVERY 

            24   UTILITY RATE INCREASE SINCE I HAVE WORKED HERE, THEY ALL 

            25   READ THE SAME, VERY CLOSE TO THE SAME GENERIC COST INCREASE 

            26   LANGUAGE, THEY DON'T GET DOWN TO SPECIFY THE DETAILS OF THE 

            27   COST INCREASES, LET ALONE THE POTENTIAL COST INCREASES THAT 

            28   WOULD REQUIRE FUTURE COUNCIL ACTION.  
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             1     Q.     THE TAXPAYERS HAVE THE RIGHT TO PROTEST THE RATE 

             2   INCREASE, CORRECT?

             3     A.     YES.

             4     Q.     IF A MAJORITY PROTEST THEM, IF A MAJORITY OF THE 

             5   RATEPAYERS PROTEST THE INCREASE, THE RATE INCREASE CANNOT BE 

             6   PASSED, CORRECT?

             7     A.     THAT'S CORRECT.

             8     Q.     AREN'T THEY ENTITLED TO HAVE MEANINGFUL, SALIENT 

             9   INFORMATION IN MAKING A DECISION WHETHER OR NOT TO PROTEST 

            10   THE INCREASE?

            11     A.     OF COURSE.

            12     Q.     AND WOULDN'T YOU EXPECT THE RATEPAYERS MIGHT VIEW A 

            13   RATE INCREASE DIFFERENTLY IF THEY KNEW THE RATE INCREASE IN 

            14   PART WAS NEEDED TO SWITCH UNIONS FROM LONGSHOREMEN TO 

            15   TEAMSTERS?

            16     A.     IT'S MY BELIEF AT THE TIME THE NOTICE WENT OUT THAT 

            17   WAS NOT AN OBLIGATION OF THE CITY AND COULDN'T BECOME ONE 

            18   UNLESS THE CITY COUNCIL CHANGED THE POLICY AND AMENDED THE 

            19   CONTRACT.  SO THAT WAS NOT THE CIRCUMSTANCE THAT THE 
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            20   RATEPAYERS WERE FACING.

            21     Q.     IS IT YOUR POSITION THAT THAT RATE INCREASE HAD 

            22   NOTHING TO DO WITH THE POSSIBILITY THAT NORCAL WOULD BE 

            23   GETTING ADDITIONAL PAYMENTS FROM THE CITY TO COVER 

            24   ADDITIONAL COSTS ASSOCIATED WITH THE USE OF TEAMSTERS TO DO 

            25   RECYCLING WORK?  

            26     A.     WE HAVE BEEN OVER THIS GROUND AS THOROUGHLY AND AS 

            27   FAR AS WE CAN POSSIBLY GO.

            28     Q.     WHAT'S THE ANSWER?
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             1     A.     THE ANSWER IS ALL THE INFORMATION WAS ON THE TABLE.  

             2   THE RECOMMENDATION TO DO THAT WAS NOT PUT FORTH BY MY 

             3   OFFICE, WAS NOT RECOMMENDED BY MY OFFICE OR THE CITY 

             4   ATTORNEY, AND IT WAS SUBSEQUENTLY, A YEAR AND A HALF LATER, 

             5   APPROVED BY THE CITY COUNCIL AT THE RECOMMENDATION OF THE 

             6   MAYOR.

             7     Q.     SO WHO WOULD YOU SAY WOULD BE THE PERSON 

             8   RESPONSIBLE FOR DRAFTING THIS NOTICE?

             9     A.     THE CITY ATTORNEY'S OFFICE.

            10     Q.     DO YOU KNOW WHETHER OR NOT THE CITY ATTORNEY'S 

            11   OFFICE WAS IN THE LOOP ABOUT THE POSSIBILITY THAT THE RATE 

            12   INCREASE MIGHT HAVE, MIGHT BE AFFECTED OR IMPACTED BY 

            13   PAYMENTS, FUTURE PAYMENTS TO NORCAL TO COVER INCREASED LABOR 

            14   COSTS?

            15     A.     ABSOLUTELY, TO THE SAME EXTENT AND WITH THE SAME 

            16   DOCUMENTS WE HAVE COVERED THIS MORNING.

            17     Q.     WOULD RICK DOYLE BE THE PERSON TO ADDRESS THESE 

            18   QUESTIONS TO?

            19     A.     HE CAN ADDRESS THEM AS CAN I.  WE BOTH HAVE THE 
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            20   SAME LEVEL INFORMATION; I SUSPECT WE'LL HAVE THE SAME 

            21   RECITATION OF OUR CONVERSATIONS.

            22     Q.     OKAY.  

            23             MR. FINKELSTEIN:  I'LL ASK TO HAVE MARKED AS 

            24   EXHIBIT 38 A MAY 7, 2003 MEMO FROM CARL MOSHER TO THE MAYOR 

            25   AND CITY COUNCIL.  

            26             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

            27   JURY EXHIBIT 38.)

            28             THE FOREMAN:  SO MARKED.  
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             1   BY MR. FINKELSTEIN:  

             2     Q.     HAVE YOU SEEN THIS DOCUMENT BEFORE, MR. BORGSDORFF?

             3     A.     I BELIEVE I HAVE, YES.

             4     Q.     WHAT IS IT?

             5     A.     IT WOULD BE A STAFF REPORT FOR A COUNCIL AGENDA 

             6   ITEM ON MAY 27 OF 2003, SPECIFICALLY REGARDING PUBLIC 

             7   HEARING ON RECYCLING PLUS RATES WE HAVE BEEN DISCUSSING.

             8     Q.     BEAR WITH ME FOR A MOMENT.  IS THAT YOUR SIGNATURE 

             9   ON THE APPROVED LINE?

            10     A.     NO, SIR, IT'S NOT.

            11     Q.     DO YOU KNOW WHOSE SIGNATURE IT IS?

            12     A.     I DO, IT'S MARK LINDER, L-I-N-D-E-R, CITY MANAGER.

            13     Q.     DO YOU KNOW WHY MR. LINDER APPROVED THE MEMORANDUM 

            14   INSTEAD OF YOURSELF?

            15     A.     I DON'T, BUT IN ABOUT THIS TIME WE MOVED AWAY FROM 

            16   THE LONG STANDING PROCEDURE OF HAVING ALL CITY COUNCIL 

            17   AGENDA ITEMS CARRY THE CITY MANAGER'S SIGNATURE, SO IT 

            18   MOVED, AND IN THIS CASE MARK WOULD BE THE NUMBER TWO PERSON.  
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            19   HE WOULD BE THE NEXT MOST LOGICAL SIGNATURE.  IN SUBSEQUENT 

            20   DOCUMENTS YOU'LL FIND THE DEPUTY CITY MANAGER'S, WHO HAD 

            21   OVERSIGHT OF VARIOUS DEPARTMENTS, SIGNATURE BEGIN TO SHOW 

            22   UP.  IT COULD HAVE BEEN MY ABSENCE AT THE TIME IT CAME UP OR 

            23   THE LOGIC THAT HE'S NUMBER TWO.  

            24     Q.     WHAT'S THE PURPOSE IN PREPARING THIS MEMORANDUM AND 

            25   SUBMITTING IT TO THE MAYOR AND COUNCIL?

            26     A.     THIS WOULD BE SUPPORTING INFORMATION FOR THEM IN 

            27   TERMS OF THE ACTION THAT IS PROPOSED.

            28     Q.     APPARENTLY, THIS DOCUMENT REFLECTS THAT THIS WAS 
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             1   SUPPOSED TO BE ON THE COUNCIL AGENDA ON MAY 27, '03?

             2     A.     YES.  AGENDA ITEM 7.1.  

             3     Q.     MR. BORGSDORF, IF WE CAN KEEP THE MIKE CLOSE TO 

             4   YOU.  WOULD THE PURPOSE OF THIS MEMORANDUM BE TO BRIEF THE 

             5   CITY COUNCIL SO THEY WOULD HAVE THE INFORMATION NEEDED TO 

             6   MAKE AN INTELLIGENT VOTE ON THE ISSUE?

             7     A.     YES.

             8     Q.     AND HAVE YOU REVIEWED, DID YOU REVIEW THIS DOCUMENT 

             9   CONTEMPORANEOUS TO ITS PREPARATION?

            10     A.     PROBABLY NOT.

            11     Q.     WHEN DID YOU REVIEW THIS DOCUMENT?

            12     A.     I MAY NOT HAVE.

            13     Q.     COULD YOU TAKE A LOOK AT THIS MEMORANDUM TO THE 

            14   COUNCIL AND MAYOR AND TELL US WHETHER THERE'S ANY DISCUSSION 

            15   IN THIS DOCUMENT WHATSOEVER ABOUT INCREASED COSTS IN 

            16   CONNECTION WITH CWS CHANGING UNIONS TO TEAMSTERS?

            17   LET ME WITHDRAW THAT QUESTION.  

            18             IS THIS ANALYSIS SECTION IN THE MEMORANDUM 
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            19   DISCUSSING THE PROPOSED RATE HIKE?  

            20     A.     YES.

            21     Q.     DOES THAT BEGIN ON PAGE THREE?

            22     A.     YES, IT DOES.

            23     Q.     SO WHY DON'T WE ALL TAKE A LOOK AT THAT.  LOOKING 

            24   AT THE ANALYSIS SECTION UNDER THE HEADING "RECYCLE PLUS," 

            25   THERE IS A DISCUSSION ABOUT ECONOMIC DOWNTURN; IS THAT 

            26   CORRECT?

            27     A.     YES.

            28     Q.     IS THERE ANY DISCUSSION HERE ABOUT INCREASED COSTS 
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             1   ASSOCIATED WITH INCREASED LABOR COSTS BY CWS?

             2     A.     NO.  THIS BEGINS WITH DISCUSSION AS I INDICATED 

             3   EARLIER THAT REALLY IS A RESULT OF A GENERAL FUND, CITY 

             4   GOVERNMENT PROBLEM AND SHIFTING OF COSTS INTO THIS.

             5     Q.     THIS ANALYSIS GOES ON TO PAGE FOUR, DOES IT NOT?

             6     A.     YES.

             7     Q.     THEN THERE'S A TABLE ON PAGE FIVE?

             8     A.     RIGHT.  AS A COMMENT ON PAGE FOUR, YOU BEGIN TO SEE 

             9   THE KINDS OF VARIABLES THAT AFFECT RATES.

            10     Q.     WHERE IS THAT?

            11     A.     THE ENTIRE PAGE FOUR.  THE THREE PARAGRAPHS WITH 

            12   BULLET POINTS TALKING ABOUT STREET SWEEPING, LARGE ITEMS, 

            13   THE MULTI-FAMILY DISPOSAL OF YARD TRIMMINGS, AND ALL THAT.  

            14             WE TALKED EARLIER ABOUT THE RATE MODEL.  THIS 

            15   GIVES YOU SOME FLAVOR FOR THE VARIABLES THAT ARE IN THE 

            16   FUND.  

            17     Q.     THEN THERE IS A TABLE ON PAGE FIVE -- 
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            18     A.     I WOULD HIGHLIGHT THE TWO KEY ISSUES THAT ARE 

            19   REFLECTED IN THE TABLE ARE BASED ON CITY COUNCIL POLICY.  

            20             (WHEREUPON, THERE WAS AN INTERRUPTION BY THE COURT 

            21   REPORTER.)

            22   BY MR. FINKELSTEIN:  

            23     Q.     WE'RE LOOKING AT TABLE 1 ON PAGE FIVE OF THE 

            24   MEMORANDUM, AND YOU WERE GOING TO EXPLAIN SOMETHING.  

            25     A.     JUST TO MAKE A COUPLE OF POINTS THAT I MENTIONED.  

            26   THE CITY COUNCIL HAS HAD A POLICY SINCE THE LATE 1990S TO 

            27   GET OUR ENTERPRISE FUNDS ON A FULL COST RECOVERY BASIS, AND 

            28   AS THE PAST TABLE DEMONSTRATES, AS RECENTLY AS 2002, 2003, 
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             1   THAT WAS NOT THE CASE IN THIS PARTICULAR FUND, SO THAT ONE 

             2   OF THE OBJECTIVES OF EVERY RATE INCREASE HAS BEEN TO MOVE 

             3   THIS FUND CLOSER TO FULL COST RECOVERY.  AND YOU SEE WE WERE 

             4   TARGETING THAT OBJECTIVE WITH THIS INCREASE.

             5     Q.     YES.  AND THIS -- IT LOOKS LIKE S-F-D.  THAT'S 

             6   SINGLE-FAMILY DWELLING?

             7     A.     YES.

             8     Q.     THERE IS AN ANALYSIS OF THE COST RECOVERY WITH 

             9   RESPECT TO THE SINGLE-FAMILY DWELLING SERVICES, CORRECT?

            10     A.     RIGHT.

            11     Q.     AND IN THE FIRST COLUMN WE HAVE THE FISCAL YEAR 

            12    '02-'03, IT SHOWS COST RECOVERY 91 PERCENT?

            13     A.     CORRECT.

            14     Q.     IN SUBSEQUENT YEARS IT'S PROJECTING 100 PERCENT 

            15   COST RECOVERY.  

            16     A.     YES.

            17     Q.     DO THESE PROJECTIONS INCLUDE ANYTHING THAT WOULD 
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            18   COVER THE CONTINGENCY OF INCREASED LABOR COSTS BEING 

            19   REIMBURSED TO NORCAL?

            20     A.     I DON'T BELIEVE SO.  YOU HAVE TO ASK THE ANALYST 

            21   WHO DOES THE CHART SPECIFICALLY.  I KNOW IT INCLUDES THE 

            22   COST INCREASE FORMULAS THAT WERE BUILT INTO THE CONTRACTS, 

            23   SO I WOULD ANTICIPATE IT DOES NOT INCLUDE ANY ASSUMPTIONS 

            24   ABOUT CWS AND TEAMSTERS.

            25     Q.     IS THERE ANYTHING IN THIS MEMORANDUM, A FOOTNOTE OR 

            26   A COMMENT OR ANYTHING, THAT POINTS THAT OUT TO THE COUNCIL?

            27     A.     NO.

            28     Q.     IN RETROSPECT, DO YOU THINK THAT SOMETHING LIKE 
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             1   THAT SHOULD HAVE BEEN POINTED OUT?

             2     A.     I DO, AND I HAVE INDICATED THAT ALL ALONG.  I THINK 

             3   IN HINDSIGHT THE POTENTIAL FOR JUST THE FACT THAT THE 

             4   CONVERSATIONS WERE GOING ON SHOULD HAVE BEEN SPECIFICALLY 

             5   HIGHLIGHTED TO THE COUNCIL.

             6     Q.     AND WHO DO YOU BELIEVE AT THE CITY BEARS PRIMARY 

             7   RESPONSIBILITY FOR NOT BRINGING THAT TO THE COUNCIL'S 

             8   ATTENTION?

             9     A.     I THINK I DO.  I WOULD CERTAINLY BE HAPPY TO SHARE 

            10   RESPONSIBILITY EQUALLY WITH THE CITY ATTORNEY AND WITH 

            11   OTHERS ON MY OWN STAFF.  I PUT THAT AT MY, AT MY FEET.

            12     Q.     WHAT IS THE REASON, LOOKING BACK ON IT NOW, THAT 

            13   YOU BELIEVE YOU DID NOT SHARE THAT WITH THE COUNCIL AT THE 

            14   TIME?

            15     A.     OH, MY PERSONAL BELIEF IS THAT THE CONTRACT 

            16   NUMBERS, THE CONTRACT BETWEEN TEAMSTERS AND CWS DIDN'T EXIST 
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            17   AT THIS TIME, WE HAD A SUBSTANTIAL DISAGREEMENT BETWEEN MY 

            18   TOP ADMINISTRATOR, MR. MOSHER, AND MR. GUERRA AS TO WHAT THE 

            19   COST IMPACT WAS, AND HAD NO INTENTION OF BRINGING FORWARD A 

            20   CONTRACT AMENDMENT.  IT MAY HAVE BEEN SIMPLY THE NOTION THAT 

            21   I HAD NO INTENTION IN MOVING FORWARD WITH A COST INCREASE.

            22     Q.     ARE YOU SAYING FROM YOUR PERSPECTIVE THAT IN THE 

            23   SPRING OF '03 YOU DIDN'T THINK THAT THIS NOTION OF AMENDING 

            24   THE CONTRACT TO PICK UP LABOR LOSSES NOT CALLED FOR IN THE 

            25   ORIGINAL PROPOSAL AND CONTRACT WAS GOING TO GO FORWARD?

            26     A.     WELL, I EXPECTED IT MIGHT, BUT I EXPECTED THAT I 

            27   WOULD OPPOSE IT AND CONTINUE TO OPPOSE IT, NOT BRING IT 

            28   FORWARD.  I GUESS YOU COULD SAY IN ALL DUE RESPECT THAT THE 
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             1   JURY WAS OUT ON THAT.

             2     Q.     YET SOMEHOW IT DID GO FORWARD IN '04?

             3     A.     YES.  IT WAS BROUGHT FORWARD BY THE MAYOR'S OFFICE, 

             4   AND THEN VICE MAYOR, AND CURRENT VICE MAYOR IN SEPTEMBER 04.  

             5     Q.     AND IT PASSED?

             6     A.     YES, SEVEN TO THREE.

             7     Q.     WHY DO YOU THINK THAT IS?

             8     A.     YOU WOULD HAVE TO SPEAK WITH THE COUNCIL MEMBERS.  

             9             MR. FINKELSTEIN:  I WILL ASK TO HAVE MARKED AS 

            10   EXHIBIT 39 A JULY 22, 2004 LETTER TO DEL BORGSDORF FROM JOHN 

            11   NICOLETTI.  

            12   BY MR. FINKELSTEIN:

            13     Q.     MR. BORGSDORF, HAVE YOU SEEN THIS DOCUMENT BEFORE?

            14     A.     I HAVE.

            15     Q.     WHAT IS IT?

            16     A.     IT'S A LETTER TO ME FROM NORCAL WASTE SYSTEMS, 
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            17   SIGNED BY JOHN NICOLLETTI.

            18     Q.     AND JOHN NICOLLETTI IS GENERAL MANAGER AND VICE 

            19   PRESIDENT, I BELIEVE?

            20     A.     YES.

            21     Q.     AND WHAT DOES THE LETTER CONCERN?

            22     A.     IT CONCERNS THE SUBJECT WE HAVE BEEN DISCUSSING, 

            23   RELATING TO ADDITIONAL LABOR COSTS THAT OCCURRED, THAT CWS 

            24   WAS INCURRING, AND REQUEST FOR THE CITY'S AND NORCAL'S 

            25   CONTRACT TO PAY THOSE COSTS.

            26     Q.     OKAY.  AND DID YOU KNOW A LETTER SUCH AS THIS WAS 

            27   GOING TO BE FORTHCOMING BEFORE IT ARRIVED?

            28     A.     I DID, BECAUSE THE PRIOR MONTH THEY HAD SENT A 
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             1   SIMILAR BUT SOMEWHAT MORE AGGRESSIVELY WORDED LETTER TO 

             2   CARL MOSHER WITH A SIMILAR REQUEST.

             3     Q.     WHAT DID YOU DO WHEN YOU RECEIVED THE LETTER?

             4     A.     WE HAD A SERIES OF DISCUSSIONS WITH THE CITY'S 

             5   MANAGEMENT TEAM, INCLUDING THE CITY ATTORNEY, MR. MOSHER, 

             6   AND MYSELF, WITH REGARD TO THE LETTER AND ANTICIPATED DOING 

             7   AN ANALYSIS AND EVENTUALLY TO BRING THIS REQUEST FORWARD TO 

             8   THE CITY COUNCIL FOR THEIR CONSIDERATION.

             9     Q.     IS THERE ANYTHING IN THE LETTER THAT YOU BELIEVE 

            10   TODAY IS NOT ACCURATE?

            11     A.     IF I TOOK IT BY PARAGRAPHS, IN THE FIRST PARAGRAPH 

            12   I WOULD QUESTION THE UNANTICIPATED EXPENSES THAT NORCAL HAS 

            13   INCURRED AT THE CITY'S REQUEST.  WE HAD CONSIDERABLE DEBATE 

            14   AS TO WHAT THAT WAS -- 

            15     Q.     YOU'RE SAYING THE FIRST PARAGRAPH?
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            16     A.     MM-HMM.  THESE ADDITIONAL COSTS INCLUDE INCREMENTAL 

            17   LABOR COSTS BY CWS, OPERATING THE RECYCLING FACILITIES, ET 

            18   CETERA -- 

            19     Q.     OH, AS WELL AS UNANTICIPATED EXPENSES --

            20     A.     -- NORCAL HAS INCURRED AT THE CITY'S REQUEST.  THE 

            21   WHOLE LETTER SUGGESTS THAT THEY HAD GOTTEN THEMSELVES IN 

            22   THIS CIRCUMSTANCE AT THE CITY'S REQUEST.  SIMILAR TO, YOU'LL 

            23   PROBABLY TALK TO MR. MOSHER ABOUT THE LETTER HE RECEIVED.  

            24             THIS REALLY BECAME THE FOCAL POINT OF THE ISSUE.  

            25   THE CITY DIDN'T REQUEST OR AUTHORIZE THE ADDITIONAL 

            26   EXPENSES.  

            27     Q.     WELL, OF COURSE WHEN YOU SAY CITY, YOU MEAN PEOPLE 

            28   AUTHORIZED TO SPEAK ON BEHALF OF THE CITY?
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             1     A.     THAT'S WHY I HAD TROUBLE YESTERDAY TRYING TO 

             2   DISTINGUISH CITY EMPLOYEES FROM --

             3     Q.     RIGHT.  BUT OF COURSE FROM NORCAL'S PERSPECTIVE -- 

             4             (WHEREUPON, THERE WAS AN INTERRUPTION.)

             5   BY MR. FINKELSTEIN:  

             6     Q.     YOU TOLD US THAT YOU WERE NOT PRESENT AT CERTAIN 

             7   MEETINGS THAT MAY HAVE OCCURRED BETWEEN JOE GUERRA OR THE 

             8   MAYOR WITH NORCAL AND CWS, CORRECT?

             9     A.     THAT'S CORRECT.

            10     Q.     AND THAT YOU DIDN'T HAVE ANY CONVERSATIONS WITH THE 

            11   MAYOR OR JOE GUERRA ABOUT WHAT MAY HAVE TRANSPIRED AT THESE 

            12   MEETINGS AS THEY OCCURRED?

            13     A.     CORRECT.

            14     Q.     SO IN TERMS OF YOUR COMMENT ABOUT NORCAL'S LETTER, 

            15   YOU DON'T KNOW WHETHER OR NOT THEY ARE REFERRING TO THE, 
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            16   WHEN THEY USE THE TERM CITY, STATEMENTS MADE BY THE MAYOR 

            17   AND/OR BUDGET DIRECTOR JOE GUERRA?

            18     A.     THAT'S CORRECT.

            19     Q.     LOOKING AT THE SECOND PARAGRAPH, ANYTHING THERE 

            20   THAT YOU THINK IS NOT ACCURATE -- ACTUALLY, IT'S YOUR VIEW 

            21   THAT IF ANY STATEMENTS OR REQUESTS WERE MADE BY THE MAYOR OR 

            22   BUDGET DIRECTOR JOE GUERRA, THESE WERE NOT AUTHORIZED BY THE 

            23   LEGAL ENTITY KNOWN AS THE CITY OF SAN JOSE BECAUSE THEY WERE 

            24   NOT AUTHORIZED TO MAKE ANY SUCH REPRESENTATION?

            25     A.     THAT'S MY BELIEF, YES.  I GUESS I WOULD 

            26   CHARACTERIZE THE MAJORITY OF THE LETTER AS SIMPLY BEING 

            27   SOMETHING I DISAGREE WITH.  THINKING, THE SECOND PARAGRAPH I 

            28   WOULD INDICATE BY, THE SUBSTANCE OF THE DISAGREEMENT WOULD 
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             1   BE THE LAST SENTENCE.

             2     Q.     LET'S FOCUS ON THE LAST SENTENCE.  

             3             NOW, ACCORDING TO THIS LETTER NORCAL WAS ADVISED 

             4   THAT THE CITY DID NOT WANT A ROCK BOTTOM PRICE FOR ITS NEW 

             5   COLLECTION CONTRACT, AND IF DOING SO REQUIRED DISPLACING 

             6   EXISTING RECYCLING -- STRIKE THAT.  

             7             NORCAL WAS ADVISED THAT THE CITY DID NOT WANT A 

             8   ROCK BOTTOM PRICE FOR ITS NEW COLLECTION CONTRACT IF DOING 

             9   SO REQUIRED DISPLACING EXISTING RECYCLING FACILITY WORKERS 

            10   OR FORCING WORKERS TO ACCEPT LOWER PAY.  

            11     A.     I DON'T WANT TO GET INTO SEMANTICS.  I -- THE 

            12   SENTENCE CLEARLY INDICATES NORCAL DOES NOT UNDERSTAND THE 

            13   CONTRACT OR BIDDING PROCESSES OF THE CITY OR THEIR POLICIES.  

            14   WE HAVE A CLEAR WORKER RETENTION POLICY THAT IT WAS SPELLED 
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            15   OUT IN THE IN THE CITY'S RFP AND THEIR RESPONSE TO IT, SO IT 

            16   WAS CLEAR THAT THE CITY EXPECTED THE RECYCLING FACILITY 

            17   WORKERS TO BE RETAINED.  AND IT WAS A COMPETITIVELY BID 

            18   PROCESS, SO PRICE WAS CLEARLY A COMPETITIVE ISSUE IN THE 

            19   CITY'S SELECTION.

            20     Q.     I UNDERSTAND.  ALSO, LET'S MOVE AWAY FROM WHETHER 

            21   OR NOT IN YOUR VIEW THAT IS ACCURATE OR NOT ACCURATE.  LET'S 

            22   PUT IT ANOTHER WAY.  

            23             DO YOU KNOW WHO IN THE CITY, IF ANYONE, MAY HAVE 

            24   MADE THE STATEMENT THAT NORCAL IS REFERRING TO IN THE LAST 

            25   SENTENCE OF PARAGRAPH TWO, WHICH SAYS NORCAL WAS ADVISED 

            26   THAT THE CITY DID NOT WANT A ROCK BOTTOM PRICE FOR ITS NEW 

            27   COLLECTION CONTRACT IF DOING SO REQUIRES DISPLACING EXISTING 

            28   RECYCLING FACILITY WORKERS OR FORCING THOSE WORKERS TO 
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             1   ACCEPT LOWER PAY?  

             2     A.     OTHER THAN TO PRESUME, I DON'T KNOW THE ANSWER TO 

             3   THAT QUESTION.

             4     Q.     BUT YOUR POSITION IS IF SOMEONE IN THE CITY MADE 

             5   THAT STATEMENT TO NORCAL, THEY WEREN'T AUTHORIZED TO DO IT?

             6     A.     THAT'S CORRECT.

             7     Q.     CONTINUING ON WITH PARAGRAPH THREE OF THE LETTER, 

             8   IT RECITES THAT THERE ENSUED A SERIES OF DISCUSSIONS AMONG 

             9   REPRESENTATIVES OF NORCAL, CWS, AND THE MAYOR'S OFFICE 

            10   CONCERNING THE CITY'S GOAL, AND THEN IT CONTINUES.  

            11             DO YOU KNOW WHO IN THE CITY MAY HAVE PARTICIPATED 

            12   IN SUCH SERIES OF DISCUSSIONS?  

            13     A.     AGAIN, NOT DIRECT KNOWLEDGE.  I WOULD PRESUME IT 

            14   WAS JOE GUERRA, THE MAYOR'S BUDGET DIRECTOR.
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            15     Q.     THAT'S BASED ON SOMETHING YOU'VE READ?

            16     A.     IT'S BASED ON THE WHOLE ABOVE WORKAROUND ISSUE AND 

            17   SUBSEQUENT '03 DISCUSSIONS THAT JOE STARTED DIRECTLY WITH ME 

            18   BY E-MAIL.

            19     Q.     YOUR ASSUMPTION IS IT INCLUDED JOE GUERRA AND 

            20   MAYOR?

            21     A.     YES, SIR.

            22     Q.     NOW, THIS SAME SENTENCE ABOUT A SERIES OF 

            23   DISCUSSIONS AMONG REPRESENTATIVES OF NORCAL, CWS, AND THE 

            24   MAYOR'S OFFICE, CONCERNING HOW THE CITY'S GOAL OF PROTECTING 

            25   BOTH JOBS AND PAY RATES OF EXISTING WORKERS MIGHT BE 

            26   ACHIEVED, DO YOU SEE THAT SENTENCE?

            27     A.     YES.

            28     Q.     WAS THERE ANYTHING IN THE RFP THAT REQUIRED THAT 
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             1   EXISTING PAY RATES OF EXISTING WORKERS BE PROTECTED?

             2     A.     I DON'T BELIEVE SO.

             3     Q.     SO IS IT YOUR VIEW THAT IF ANYONE FROM THE CITY 

             4   TOLD NORCAL AND CWS THAT THE CITY HAD A GOAL OF PROTECTING 

             5   PAY RATES OF EXISTING WORKERS, THAT WAS NOT AN AUTHORIZED 

             6   STATEMENT?

             7     A.     WELL, THERE MAY BE THAT POLICY BELIEF THAT THE 

             8   SPEAKER MAY HAVE HAD, BUT THAT'S NOT WHAT THE DOCUMENTS 

             9   REFLECT WAS THE BASIS FOR THIS CONTRACT.

            10     Q.     IT'S NOT YOUR UNDERSTANDING OF CITY POLICY?

            11     A.     IT IS NOT.

            12     Q.     IT'S NOT YOUR UNDERSTANDING OF WHAT THE RFP 

            13   REQUIRED?
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            14     A.     THAT'S CORRECT.

            15     Q.     LET'S GO ON TO PAGE TWO.  THERE'S A STATEMENT HERE 

            16   ABOUT THE REPRESENTATIVES OF THE MAYOR'S OFFICE OVERSEEING 

            17   THESE DISCUSSIONS ADVISED NORCAL, HOWEVER, THAT ONCE THOSE 

            18   COSTS WERE DETERMINED, NORCAL SHOULD SUBMIT THEM TO THE CITY 

            19   THROUGH APPROPRIATE AMENDMENT TO THE RECYCLE PLUS AGREEMENT.  

            20             IN YOUR VIEW, WAS ANYONE FROM THE CITY AUTHORIZED 

            21   TO TELL NORCAL THAT?  

            22     A.     ABSOLUTELY NOT.

            23             MR. FINKELSTEIN:  I JUST HAVE A FEW MORE TOPICS, 

            24   AND I THINK I WILL BE FINISHED.  

            25   BY MR. FINKELSTEIN:  

            26     Q.     I HAVE WHAT PURPORTS TO BE AN E-MAIL FROM 

            27   JOE GUERRA TO RICH DOYLE, JIM HOLGERSON, DEL BORGSDORF, AND 

            28   CARL MOSHER REGARDING THE NORCAL CONTRACT.  THE DATE IS MAY 
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             1   26, 2004.  I WOULD ASK THAT BE MARKED AS EXHIBIT 40.  

             2             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

             3   JURY EXHIBIT 40.)

             4             THE FOREMAN:  SO MARKED.  

             5   BY MR. FINKELSTEIN:  

             6     Q.     MR. BORGSDORF, HAVE YOU SEEN THIS E-MAIL BEFORE?

             7     A.     I HAVE.

             8     Q.     WHAT IS IT?

             9     A.     IT'S AN E-MAIL TO THE INDIVIDUALS WHO ARE 

            10   INDICATED, RICK DOYLE, JIM HOLGERSON, WHO IS DEPUTY CITY 

            11   MANAGER, WHO IS RESPONSIBLE FOR THIS AREA OF OUR WORK, 

            12   MYSELF, AND CARL MOSHER, WITH REGARD TO NORCAL THE REQUESTED 

            13   CONTRACT AMENDMENT AND RATE INCREASE.
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            14     Q.     WHO IS THE E-MAIL FROM?

            15     A.     FROM JOE GUERRA, THE MAYOR'S BUDGET AND POLICY 

            16   DIRECTOR.

            17     Q.     NOW, IN THIS E-MAIL WHICH BEGINS "GENTLEMEN, 

            18   MR. GUERRA SAYS I HAVE POINTED OUT TO RICK AND DEL --"  THAT 

            19   WOULD BE RICK DOYLE AND YOURSELF?

            20     A.     YES.

            21     Q.     "BY PHONE TODAY, WE RAISED OUR CUSTOMER'S RATES 

            22   ALREADY TO SPECIFICALLY COVER THESE ADDITIONAL COSTS"; DO 

            23   YOU SEE THAT LINE?

            24     A.     YES.

            25     Q.     WHAT ADDITIONAL COSTS IS HE REFERRING TO?

            26     A.     HE'S REFERRING TO THE AGREEMENT THAT HE MADE OR 

            27   PARTICIPATED IN BETWEEN CWS AND TEAMSTERS.

            28     Q.     SO DO I UNDERSTAND MR. GUERRA IS TELLING YOU AND 
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             1   OTHERS IN THE E-MAIL THAT IT'S HIS BELIEF THAT THE '03 RATE 

             2   HIKE WAS DONE AT LEAST IN PART TO COVER THE ADDITIONAL COSTS 

             3   OF ADDITIONAL LABOR COSTS ASSOCIATED WITH CHANGING OVER TO 

             4   THE TEAMSTERS?

             5     A.     I THINK, BEYOND THAT, I THINK IT WAS JOE'S BELIEF 

             6   THAT WAS THE ONLY REASON FOR IT.  AND IF YOU RECALL AN 

             7   E-MAIL WE DISCUSSED A FEW HOURS AGO, I WAS RESPONDING TO THE 

             8   SAME GROUP PLUS SOME OTHERS, THAT IT APPEARED TO ME THE ONLY 

             9   PERSON WHO THOUGHT THIS RATE INCREASE WAS DESIGNED FOR THAT 

            10   PURPOSE WAS JOE.

            11     Q.     HE ALSO SAYS, "I BELIEVE I EVEN HAVE THE 

            12   SPREADSHEET CARL MADE UP WHICH SHOWED THE JUSTIFICATION FOR 
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            13   THE RATE AMOUNT THAT WAS SETTLED ON.".  

            14             DO YOU SEE THAT LINE?  

            15     A.     I DO.

            16     Q.     WHEN HE'S REFERRING TO CARL, WHO IS HE REFERRING 

            17   TO?  

            18     A.     CARL MOSHER, DIRECTOR OF ENVIRONMENTAL SERVICES.

            19     Q.     WHAT'S THE SPREADSHEET HE'S REFERRING TO?

            20     A.     AS I INDICATED PREVIOUSLY, THERE IS A SET OF 

            21   SOFTWARE THAT WE UTILIZED WHERE YOU CAN CHANGE ASSUMPTIONS 

            22   WITH THE VARIOUS COST COMPONENTS OF THE INTEGRATED WASTE 

            23   MANAGEMENT FUND, AND THE SOFTWARE CALCULATES THE RATE IMPACT 

            24   OF THOSE CHANGES AND ASSUMPTIONS.

            25     Q.     DO YOU HAVE A COPY OF THE SPREADSHEET?

            26     A.     THERE ARE MULTIPLE SPREADSHEETS.  THE PROGRAM 

            27   ITSELF I UNDERSTAND LITERALLY, PHYSICALLY, IS IN LARRY 

            28   LISENBEE'S OFFICE, OUR BUDGET DIRECTOR.
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             1     Q.     YOU UNDERSTAND THAT WE HAVE SERVED A SUBPOENA ON 

             2   YOUR OFFICE FOR VARIOUS DOCUMENTS.  DO YOU KNOW WHETHER OR 

             3   NOT THE CITY INTENDS TO PRODUCE THIS SPREADSHEET?

             4     A.     AGAIN, IT IS NOT A SPREADSHEET.  YOU CAN PRODUCE 

             5   SPREADSHEETS FOR ANY CHANGE IN ASSUMPTIONS.  WHAT I ASSUME 

             6   THIS MEANS IS IF YOU PLUG IN JOE'S ASSUMPTION, YOU WOULD GET 

             7   A RESULT THAT WOULD SHOW YOU THE IMPACT ON THE RATES, AND 

             8   CERTAINLY I CAN PRODUCE AND I BELIEVE THAT HAS BEEN 

             9   PRODUCED.

            10     Q.     NOW, YOU DON'T CONSTRUE THAT SENTENCE, "I BELIEVE I 

            11   STILL HAVE THE SPREADSHEET THAT CARL MADE UP," THAT HE HAS 

            12   SOME EITHER DIGITAL COPY OR HARD COPY OF SUCH A SPREADSHEET?
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            13     A.     I WOULD ASSUME HE HAS BOTH, BUT IT CERTAINLY 

            14   DOESN'T SHOW THE JUSTIFICATION FOR THE RATE.  IT SHOWS THE 

            15   MATHEMATICAL RESULT ON THE RATES IF YOU USE JOE'S 

            16   ASSUMPTION.

            17     Q.     IF YOU DON'T CONSTRUE JUSTIFICATIONS --

            18     A.     THE HARD COPIES OF THE SPREADSHEETS ARE CERTAINLY 

            19   AVAILABLE.

            20     Q.     I DON'T BELIEVE WE RECEIVED THAT YET.  

            21     A.     WELL, IF I CAN'T HELP YOU I KNOW CARL CAN OR 

            22   LISENBEE CAN.

            23     Q.     IN THE E-MAIL, MR. GUERRA GOES ON TO SAY, "I'M 

            24   TERRIBLY UNEASY WITH US CONTINUING TO CHARGE CUSTOMERS AND 

            25   KEEPING THE MONEY"; DO YOU SEE THAT?

            26     A.     I DO.

            27     Q.     DO YOU KNOW WHAT HE'S REFERRING TO?

            28     A.     WELL, FRANKLY, NO.  JOE IS MAKING A POINT IN THE 
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             1   WAY HE WOULD ALWAYS MAKE IT, AND THAT IS ARGUMENTATIVELY.  

             2   THAT HE WANTS SOMETHING DONE, IT'S NOT BEING DONE IN THE 

             3   ORDER OR MANNER IN WHICH HE WANTS IT, SO HE TENDS TO USE 

             4   HYPERBOLE IN TERMS THAT ARE DISINGENUOUS, WHICH I THINK 

             5   ACCURATELY DESCRIBES THAT E-MAIL.

             6     Q.     DO YOU HAVE KNOWLEDGE ABOUT ANY PORTION OF THE '03 

             7   RATE HIKE FUNDS BEING KEPT IN SOME KIND OF SUSPENSION 

             8   ACCOUNT OR NOT BEING USED?

             9     A.     NO, YOU ASKED THAT EARLIER AND I SAID I DON'T.

            10     Q.     THAT'S THE REASON I ASKED, BECAUSE OF THIS E-MAIL.  

            11     A.     THAT'S CERTAINLY EASY TO OBTAIN FROM THE BUDGET 
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            12   SIDE, LARRY LISENBEE, AND THE ACTUAL RECORDKEEPING AND 

            13   ACCOUNTING SIDE FROM SCOTT JOHNSON.

            14     Q.     DID YOU RESPOND TO MR. GUERRA ABOUT THIS E-MAIL AND 

            15   SAY, WHAT ARE YOU TALKING ABOUT, WHAT DO YOU MEAN, THAT IS 

            16   NOT THE PURPOSE OF THE RATE HIKE?

            17     A.     MR. DOYLE BEAT ME TO IT, AND I THOUGHT HE SAID IT 

            18   WELL.

            19     Q.     THERE IS AN E-MAIL FROM MR. DOYLE RESPONDING?

            20     A.     RESPONDING RIGHT ON POINT.

            21     Q.     LET'S SEE IF WE CAN LOCATE THAT, BECAUSE WE DON'T 

            22   HAVE ENOUGH E-MAILS YET.  

            23             MR. FINKELSTEIN:  I WILL ASK BE MARKED AS EXHIBIT 

            24   41 WHAT APPEARS TO BE A CHAIN OF E-MAILS.  THE TOP E-MAIL IS 

            25   APPARENTLY DATED MAY 27 AT 9:19 A.M., AND FROM JOE GUERRA.  

            26             THEN FURTHER DOWN THE CHAIN THERE'S AN E-MAIL FROM 

            27   RICHARD DOYLE DATED MAY 27 AT 8:59 A.M., AND BELOW THAT IS 

            28   THE ORIGINAL MESSAGE FROM JOE GUERRA DATED MAY 26 AT 3:44 

                                    SUE HERFURTH, CSR #9645                  
�

                                                                          190
             1   P.M.  I WILL ASK THAT WE MARK THIS ALL AS ONE EXHIBIT.  

             2             THE FOREMAN:  SO MARKED.  

             3             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

             4   JURY EXHIBIT 41.)

             5   BY MR. FINKELSTEIN:  

             6     Q.     MR. BORGSDORF, HAVE YOU SEEN THIS CHAIN OF E-MAILS 

             7   BEFORE?

             8     A.     YES.

             9     Q.     SO IT'S NOT AVAILABLE ON THE SCREEN, BUT AT THE 

            10   VERY BOTTOM OF THIS CHAIN IS THE E-MAIL WE JUST MARKED AS 

            11   THE PRIOR EXHIBIT AND LOOKED AT WHERE MR. GUERRA ASSERTS THE 
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            12   PURPOSE OF A RATE HIKE IN '03 WAS TO COVER ADDITIONAL LABOR 

            13   COSTS, CORRECT?

            14     A.     YES.

            15     Q.     AND THEN, STARTING FROM THE BOTTOM AND GOING UP TO 

            16   THE NEXT E-MAIL, CAN YOU TELL US WHAT THAT IS?  

            17     A.     THIS IS THE RESPONSE TO THAT E-MAIL FROM RICK DOYLE 

            18   COPYING THE SAME PEOPLE THAT JOE SENT THE ORIGINAL TO, 

            19   SUGGESTING THAT HIS OFFICE IS PREPARED TO WORK WITH HIM AND 

            20   NORCAL TO FIND A SOLUTION, BUT THAT THE RATE, IT'S NOT 

            21   DISINGENUOUS TO RAISE QUESTIONS ABOUT THE AMENDMENT RICK AND 

            22   I HAD, NOT IN THE E-MAIL TRAIL IS IT MUCH AS CLEAR IN DAILY 

            23   LIFE, DISAGREED IT WAS THE CITY'S OBLIGATIONS TO MAKE 

            24   PAYMENTS OR TO AMEND THE NORCAL CONTRACT, SO HE'S THEN 

            25   ASSERTING THERE WAS NO INFORMATION, AND YOU AND I HAVE 

            26   COVERED THIS GROUND ON THIS TESTIMONY THAT THERE WAS NOT 

            27   INFORMATION THAT THE RATE INCREASE THAT THE COUNCIL APPROVED 

            28   WAS DESIGNED TO PAY FOR THE MRF TEAMSTERS CONTRACT.
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             1     Q.     ACCORDING TO MR. DOYLE'S E-MAIL, HE HAS A LINE THAT 

             2   READS, "AS I REMEMBER THAT COUNCIL DID NOT RAISE RATES TO 

             3   COVER ANY SPECIFIC ADDITIONAL COST, AND THERE WAS NOTHING IN 

             4   THE STAFF MEMO THAT MENTIONED THIS ISSUE.  THE COUNCIL'S 

             5   ACTION WAS TO MAKE THE RECYCLE PLUS PROGRAM CLOSER TO COST 

             6   RECOVERY, WHICH APPARENTLY IS STILL ONLY AT 91 PERCENT."  

             7     A.     THAT'S RIGHT.

             8     Q.     AT THE TOP IS THE END OF THE CHAIN E-MAIL BACK FROM 

             9   MR. GUERRA?  

            10     A.     YES.
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            11     Q.     HE SAYS, "YOU ARE CORRECT THAT THERE WAS NOTHING IN 

            12   THE MEMO TO THE COUNCIL; HOWEVER, SEVERAL STAFF WERE AWARE 

            13   OF THE 1.9 MILLION NUMBER THAT WAS FOLDED INTO THE RATES," 

            14   CORRECT?

            15     A.     YES.  IF YOU RECALL, THAT'S THE WHOLE DEBATE WHEN 

            16   JOE INITIATED HIS E-MAILS.

            17     Q.     THAT'S THE FEBRUARY '03 E-MAILS?

            18     A.     YES.  AS I RECALL, THE SPECIFIC 1.9 MILLION DOLLAR 

            19   NUMBER WAS IN JOE GUERRA'S E-MAIL THAT HE INITIATED, AND IT 

            20   WAS HIS ARGUMENT AND A YEAR AND THREE MONTHS LATER HIS 

            21   ARGUMENT CONTINUED TO BE THAT IF YOU PUT THAT ASSUMPTION 

            22   INTO THE RATE MODEL THAT IT YIELDED A PERCENTAGE AND THAT 

            23   EQUATED TO JUSTIFICATION, THEREFORE, WE SHOULD AMEND THE 

            24   CONTRACT.  I DISAGREED THEN, AND I STILL DISAGREE.  

            25             MR. FINKELSTEIN:  I THINK WE HAVE THE LAST 

            26   EXHIBIT.  

            27             LET ME ASK TO HAVE MARKED AS EXHIBIT 42 A 

            28   SEPTEMBER 16, 2004 MEMO FROM MAYOR GONZALES, VICE MAYOR 
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             1   DANDO, AND COUNCIL MEMBER CHAVEZ.  

             2             (AN EXHIBIT WAS MARKED FOR IDENTIFICATION AS GRAND 

             3   JURY EXHIBIT 42.)

             4             THE FOREMAN:  SO MARKED.  

             5   BY MR. FINKELSTEIN:

             6     Q.     ARE YOU FAMILIAR WITH THAT MEMO, MR. BORGSDORF?

             7     A.     YES.

             8     Q.     WHAT IS IT?

             9     A.     IT IS, THIS IS THE AGENDA ITEM MEMO FOR ITEM 7.3 ON 

            10   THE SEPTEMBER 21, 2004 COUNCIL AGENDA.  THERE WAS A 
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            11   COMPANION INFORMATION MEMO FROM MY OFFICE, BUT THIS IS THE 

            12   ACTION ITEM SUBMITTED TO THE CITY COUNCIL.

            13     Q.     WHAT DOES THIS MEMORANDUM DEAL WITH?

            14     A.     WITH THE SUBJECT OF AMENDING THE NORCAL CONTRACT TO 

            15   PROVIDE FOR THE PAYMENT OF THE INCREASED LABOR COSTS OF CWS.  

            16     Q.     I'LL BORROW YOUR COPY.  I'M HANDING IT BACK.  DOES 

            17   YOUR OFFICE, OR DID THE ADMINISTRATION ALSO SUBMIT THAT MEMO 

            18   TO THE COUNCIL IN CONNECTION WITH THIS AGENDA ITEM?  

            19     A.     YES.

            20     Q.     WHAT WAS YOUR RECOMMENDATION?

            21     A.     WE MADE THREE RECOMMENDATIONS.  ONE, THAT THE 

            22   COUNCIL TAKE NO ACTION BECAUSE THERE WAS NO OBLIGATION FOR 

            23   THE CITY TO AMEND THE NORCAL CONTRACT FOR THIS REASON.  THAT 

            24   RECOMMENDATION OR OPTION IS ALSO SUPPORTED BY THE CITY 

            25   ATTORNEY.  

            26             SECOND, WE RECOMMENDED IF THEY CHOSE TO AMEND THAT 

            27   THEY IN EFFECT SEND US IN OR ASK ADMINISTRATION TO NEGOTIATE 

            28   A BETTER DEAL OR MAKE AN ALTERNATIVE PROPOSAL.  
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             1             OR, NUMBER THREE, TO CONSIDER THIS ITEM AS BROUGHT 

             2   FORWARD BY THE MAYOR AND COUNCIL MEMBERS DANDO AND CHAVEZ.  

             3     Q.     WHAT DID THE COUNCIL DO?

             4     A.     THEY TOOK OPTION THREE IF YOU'RE READING FROM THE 

             5   CITY ADMINISTRATION MEMO, BUT IN FACT WHAT THEY DID WAS 

             6   SIMPLY ACT ON THIS MEMO AND APPROVED IT.

             7     Q.     AND DID THEY AUTHORIZE THE ADMINISTRATION TO TRY TO 

             8   NEGOTIATE A BETTER DEAL?

             9     A.     NO.  THEY ACTUALLY DIRECTED THE CITY MANAGER AND 
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            10   CITY ATTORNEY TO NEGOTIATE A CONTRACT AMENDMENT THAT WOULD 

            11   COVER THE COSTS THAT NORCAL HAD BROUGHT FORWARD.

            12     Q.     100 PERCENT?

            13     A.     YES.

            14     Q.     WHAT WAS YOUR VIEW OF THAT?

            15     A.     THAT EITHER INACTION OR NEGOTIATING A BETTER DEAL 

            16   WERE BETTER CHOICES.

            17     Q.     DID YOU THINK THAT DECISION BY THE COUNCIL WAS IN 

            18   THE BEST INTERESTS OF THE CITY OF SAN JOSE?

            19     A.     AGAIN, WE COVERED THE ESSENCE OF CITY MANAGEMENT 

            20   WHICH SERVES AT THE PLEASURE OF THE CITY COUNCIL.  YOU MAY 

            21   DISAGREE WITH POLICIES THEY MAKE, BUT THE JOB 

            22   RESPONSIBILITY, IF YOU ACCEPT THE POSITION, IS TO CARRY THEM 

            23   OUT.

            24     Q.     I UNDERSTAND, BUT AS THE PROFESSIONAL ADMINISTRATOR 

            25   FOR THE CITY, DID YOU THINK THAT WAS A WISE COURSE OF ACTION 

            26   TO TAKE?

            27     A.     NO.  I PUT THAT FORWARD IN WRITING.

            28     Q.     DID YOU ATTEND THAT COUNCIL MEETING?
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             1     A.     I DID.

             2     Q.     WHAT -- IN YOUR EXPERIENCE, CAN THE CITY OF 

             3   SAN JOSE SIMPLY MAKE A GIFT OF ADDITIONAL MONEY TO A 

             4   CONTRACTOR?

             5     A.     WELL, I KNOW THE ANSWER TO THAT IS NO, AND THE CITY 

             6   ATTORNEY WEIGHED IN ON THAT ISSUE AND INDICATED THAT THIS 

             7   WAS NOT THAT, SO THAT ISSUE WAS DISCUSSED AND THE CITY 

             8   ATTORNEY WAS, CARRIED THE WEIGHT OF THIS COMMENT ON THAT 

             9   MATTER.  HE DID NOT BELIEVE THAT THIS MEMO REPRESENTED A 
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            10   GIFT OF PUBLIC FUNDS.

            11     Q.     OKAY.  WHAT WAS THE CONSIDERATION FOR THIS 

            12   AMENDMENT?

            13     A.     WELL, IN MY OPINION IT WAS THE ADDITIONAL SERVICES 

            14   THAT WERE PROVIDED.  BUT I TOOK IT MORE AS A CHANGE IN 

            15   POLICY BY THE CITY COUNCIL TO EXTEND THE COVERAGE OF MRF 

            16   WORKERS WITH THAT PREVAILING WAGE POLICY.

            17     Q.     WHAT WAS THE BALLPARK COST OF THIS AMENDMENT TO THE 

            18   CITY?

            19     A.     WELL, WE -- THE ULTIMATE MATH OVER A FIVE-YEAR 

            20   PERIOD IS SLIGHTLY ABOVE 11 MILLION DOLLARS.

            21     Q.     AM I CORRECT THAT THE CONSIDERATION PROPOSED TO 

            22   JUSTIFY THIS 11 MILLION DOLLAR EXPENDITURE WAS $100,000 IN 

            23   ADDITIONAL SERVICES FROM NORCAL?

            24     A.     I COULDN'T VOUCH FOR THOSE DOLLARS, BUT IT 

            25   CERTAINLY WASN'T 11 MILLION DOLLARS, WHICH IS WHY THE ISSUE 

            26   OF CHANGING POLICY TO PROVIDE COVERAGE FOR THOSE WORKERS 

            27   SEEMED TO BE THE MAJOR ISSUE.

            28     Q.     WHO NEGOTIATED THIS AMENDMENT ON BEHALF OF THE 
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             1   CITY?

             2     A.     IT WAS THE LEAD NEGOTIATOR OF THE CITY ATTORNEY.  

             3   THE MEETINGS ACTUALLY TOOK PLACE IN HIS OFFICE.

             4     Q.     SORRY, THE LEAD NEGOTIATOR WAS WHO?

             5     A.     CITY ATTORNEY RICK DOYLE, AND THOSE DISCUSSIONS 

             6   TOOK PLACE IN HIS OFFICE.

             7     Q.     DID YOU PARTICIPATE IN THE DISCUSSIONS?

             8     A.     I DID BRIEFLY AT THE INITIAL DISCUSSION, AND JIM 
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             9   HOLGERSON OF MY OFFICE HAD THAT RESPONSIBILITY.  

            10     Q.     WAS IT YOUR UNDERSTANDING THAT THE CITY ATTORNEY'S 

            11   VIEW WAS THAT IF THE AMENDMENT WAS DONE TO CARRY OUT THAT 

            12   REVISED POLICY THAT WAS ENTERED INTO SUBSEQUENT TO THE 

            13   ORIGINAL CONTRACT, THAT LEGALLY MADE THE AMENDMENT OKAY?

            14     A.     NO.  THAT'S MORE ACCURATELY CHARACTERIZING MY VIEW 

            15   OF THAT.

            16     Q.     DIDN'T THE CITY ATTORNEY ACTUALLY COME UP WITH 

            17   SOME -- DIDN'T NORCAL ACTUALLY PROPOSE SOME ADDITIONAL 

            18   SERVICES IN ORDER TO ADDRESS THE ISSUE OF WHETHER OR NOT THE 

            19   AMENDMENT WAS WITHOUT CONSIDERATION?

            20     A.     I BELIEVE THAT'S ACCURATE, YES.

            21     Q.     WHAT WERE THE ADDITIONAL SERVICES?

            22     A.     I DON'T HAVE THE DETAILS.

            23     Q.     AND YOU ARE NOT ABLE TO SAY WHETHER MY 

            24   CHARACTERIZATION OF $100,000 WORTH OF SERVICES IS ACCURATE 

            25   OR NOT?

            26     A.     I'M NOT.

            27     Q.     WHAT WOULD YOU SAY WOULD BE THE VALUE OF THE 

            28   ADDITIONAL CONSIDERATION OFFERED BY NORCAL TO JUSTIFY THIS 
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             1   11 MILLION DOLLAR AMENDMENT?

             2     A.     WHAT WOULD I SAY ABOUT IT?  

             3     Q.     NO, NO.  DO YOU HAVE YOUR OWN ESTIMATE OF THE VALUE 

             4   OF THE ADDITIONAL SERVICES THAT NORCAL OFFERED OR PROPOSED 

             5   TO JUSTIFY THIS 11 MILLION DOLLARS AMENDMENT?

             6     A.     WELL, IT IS, IT WAS TO BE DOLLAR TO DOLLAR 

             7   EQUIVALENT.  THEY ARE NOWHERE NEAR ONE ANOTHER.

             8     Q.     HOW FAR APART ARE WE?  THAT'S WHAT I AM TRYING TO 
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             9   FIND OUT.  

            10     A.     MY ANSWER IS I DON'T KNOW HOW FAR APART.

            11     Q.     FAR APART.  AND FAR APART MEANS -- LESS THAN A 

            12   MILLION, LESS THAN FIVE MILLION?  

            13             WELL, MY UNDERSTANDING CLEARLY IS THAT IF THE 

            14   TOTAL FIVE-YEAR COST OF THIS CONTRACT AMENDMENT IS IN THE 11 

            15   MILLION DOLLAR RANGE, A FIVE-YEAR ASSESSMENT OF THE 

            16   CONSIDERATION WOULD BE IN THE MILLION DOLLAR RANGE.  

            17     Q.     BUT YOU DON'T KNOW IT'S IN THE MILLION DOLLAR 

            18   RANGE.  

            19     A.     I DO NOT.

            20     Q.     DO YOU HAVE ANY REASON TO BELIEVE THAT THE 

            21   ADDITIONAL SERVICES PROPOSED BY NORCAL TO SUPPORT THIS 

            22   CONTRACT AMENDMENT ARE NOTHING MORE THAN WINDOW DRESSING?

            23     A.     I DON'T HAVE ANY COMMENT ON THAT.

            24     Q.     AND THAT'S SOMETHING WE WOULD HAVE TO SPEAK TO 

            25   RICK DOYLE ABOUT?

            26     A.     YES.

            27     Q.     DID THE AMENDMENT PROVIDE -- STRIKE THAT.  

            28             DID THE AMENDMENT TO THE NORCAL AGREEMENT PROVIDE 
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             1   FOR RETROACTIVE REIMBURSEMENT FOR ADDITIONAL COSTS INCURRED 

             2   FOR PAYING HIGHER WAGES AND BENEFITS TO MRF WORKERS?  

             3     A.     I BELIEVE IT DID.

             4     Q.     EVEN IF THERE WERE A POLICY CHANGE BEING CARRIED 

             5   OUT BY THIS AMENDMENT, IN YOUR VIEW WOULD THERE BE ANY 

             6   JUSTIFICATION FOR INCLUDING THAT RETROACTIVE PAYMENT?

             7     A.     I DON'T BELIEVE SO, NO.
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             8     Q.     DID THE MAYOR VOTE IN FAVOR OF THIS AMENDMENT?

             9     A.     HE DID.

            10     Q.     DID THE MAYOR SPEAK ON BEHALF OF THE AMENDMENT?

            11     A.     I DON'T RECALL.

            12     Q.     DO YOU REMEMBER WHO ELSE VOTED IN FAVOR OF THE 

            13   AMENDMENT?

            14     A.     UH --

            15     Q.     OR WHAT THE VOTE WAS?

            16     A.     SEVEN TO THREE.  THERE WERE 10 COUNCIL MEMBERS.  MY 

            17   RECOLLECTION IS THAT THE NO VOTES WERE CORTESE, REED, AND 

            18   YEAGER, BUT I WOULD FEEL BETTER IF I HAD THE MINUTES.

            19     Q.     BE CAREFUL WHAT YOU WISH FOR.  

            20     A.     CAN I TAKE THAT BACK?  

            21     Q.     YOU'RE IN LUCK, WE DON'T SEEM TO HAVE IT AVAILABLE.  

            22             I DON'T THINK I HAVE ANY MORE QUESTIONS.  

            23             WHY DON'T YOU WAIT THERE A MOMENT AND LET ME SEE 

            24   IF THE JURORS HAVE SUBMITTED ANY QUESTIONS.  

            25             MR. BORGSDORF, THANK YOU VERY MUCH -- THERE'S A 

            26   COUPLE OF QUESTIONS.  

            27             LET ME TAKE THE EASIER QUESTION FIRST.  

            28   BY MR. FINKELSTEIN:  
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             1     Q.     THE OCTOBER 30 -- IT'S A QUESTION THAT RELATES TO 

             2   THE RATE HIKE IN 2002 THAT WAS IMPLEMENTED FEBRUARY '03, AND 

             3   THE QUESTION ASKS WHETHER OR NOT THESE RATE INCREASES APPLY 

             4   TO ALL OF THE, ALL THREE COMPANIES THAT RECEIVED THE 

             5   AGREEMENTS WITH THE CITY OR JUST TO NORCAL.  

             6     A.     NO, THEY APPLY TO ALL.  THE RATE INCREASES APPLY 

             7   DIFFERENTLY TO CUSTOMERS, BUT THEY HAVE THE SAME IMPACT TO 
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             8   THE COMPANIES.  

             9             IF YOU'RE A MULTI-FAMILY RESIDENT YOU MAY HAVE A 

            10   DIFFERENT IMPACT ON THE BILL THAN FOR A SINGLE-FAMILY 

            11   RESIDENT, BUT FOR ALL THE COMPANIES IT'S THE SAME.  

            12     Q.     THE SECOND QUESTION DEALS WITH WHY THE '03 RATE 

            13   INCREASE TOOK PLACE BEFORE THE INK WAS DRIED ON THE FIRST 

            14   INCREASE, THE TIMING OF THE TWO INCREASES, ONE COMING ON THE 

            15   HEELS OF THE OTHER, ONLY A FEW MONTHS APART.  

            16     A.     IF YOU RECALL ONE OF THE SLIDES AGAIN, IT REALLY IS 

            17   OUT OF CONTEXT OF THE ISSUE WE'RE DISCUSSING, BUT IT'S 

            18   IMPORTANT TO GET A FEEL FOR IT.  THIS FUND HAD BEEN IN A 

            19   THREE-YEAR DROUGHT IN TERMS OF NO INCREASES, AND FUND 

            20   BALANCE IN THE FUNDS WAS DECLINING TO LESS THAN 30 DAYS 

            21   OPERATING CASH.  SO WE'RE DEALING BOTH WITH THE CASH FLOW 

            22   AND FISCAL HEALTH OF THE FUND, AND LOOKING RIGHT IN THE FACE 

            23   OF THE GENERAL FUND, TRYING TO PUSH ADDITIONAL EXPENSES INTO 

            24   IT.  SO IT WAS A FUND UNDER FISCAL PRESSURE, THAT'S WHY THE 

            25   RATE INCREASES WERE BACK TO BACK.  

            26             MR. FINKELSTEIN:  OKAY.  I HAVE GOOD NEWS AND BAD 

            27   NEWS.  THE GOOD NEWS IS YOUR TESTIMONY IS CONCLUDED FOR 

            28   TODAY, BUT YOU'RE NOT FORMALLY EXCUSED, WHICH MEANS IN THE 
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             1   HOPEFULLY UNLIKELY EVENT THAT WE NEED YOU TO COME BACK, WE 

             2   HAVE TO NOTIFY YOU ABOUT THAT.  SO YOU'RE NOT EXCUSED FROM 

             3   YOUR APPEARANCES AND TESTIMONY, BUT YOU'RE FREE FOR TODAY, 

             4   AND THE FOREPERSON WILL REMIND YOU OF THE ADMONITION.  

             5             THE FOREMAN:  LET ME REREAD THE ADMONITION SO IT'S 

             6   CLEAR.  
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             7             YOU ARE ADMONISHED NOT TO REVEAL TO ANY PERSON, 

             8   EXCEPT AS DIRECTED BY THE COURT, WHAT QUESTIONS WERE ASKED 

             9   OR WHAT RESPONSES WERE GIVEN OR ANY OTHER MATTERS CONCERNING 

            10   THE NATURE OR SUBJECT OF THE GRAND JURY'S INVESTIGATION 

            11   WHICH YOU LEARNED DURING YOUR APPEARANCE BEFORE THE GRAND 

            12   JURY, UNLESS AND UNTIL SUCH TIME ÁS THE TRANSCRIPT OF THIS 

            13   GRAND JURY PROCEEDING IS MADE PUBLIC.  VIOLATION OF THIS 

            14   ADMONITION IS PUNISHABLE AS CONTEMPT OF COURT.  

            15             THE WITNESS:  I UNDERSTAND.  

            16             MR. FINKELSTEIN:  DO YOU UNDERSTAND THE 

            17   ADMONITION, MR. BORGSDORF?

            18             THE WITNESS:  I DO.  

            19             MR. FINKELSTEIN:  THANK YOU VERY MUCH FOR 

            20   APPEARING.  WHY DON'T WE TAKE A 10-MINUTE RECESS.  

            21             (A BRIEF RECESS WAS TAKEN.)

            22             THE FOREMAN:  I'LL CALL THIS SESSION BACK TO 

            23   ORDER.  

            24                           CARL MOSHER,

            25   CALLED AS A WITNESS, HAVING FIRST BEEN DULY SWORN, TESTIFIED 

            26   AS FOLLOWS:  

            27             THE WITNESS:  YES.  

            28             THE FOREMAN:  THANK YOU.  
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             1                           EXAMINATION:

             2   BY MR. FINKELSTEIN:  

             3     Q.     MR. MOSHER, WOULD YOU PLEASE STATE YOUR FULL LEGAL 

             4   NAME?  

             5     A.     CARL WILLIAM MOSHER.

             6     Q.     CAN YOU SPELL YOUR LAST NAME FOR THE REPORTER, 
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             7   PLEASE?  

             8     A.     M-O-S-H-E-R.

             9     Q.     THERE'S A MICROPHONE IN FRONT OF YOU.  PLEASE MOVE 

            10   AS CLOSE AS POSSIBLE.  MR. MOSHER, HOW ARE YOU EMPLOYED?

            11     A.     PARDON ME?  

            12     Q.     HOW ARE YOU EMPLOYED?

            13     A.     HOW AM I EMPLOYED?  I'M EMPLOYED PRESENTLY BY THE 

            14   COUNTY OF SACRAMENTO AS COUNTY ENGINEER.

            15     Q.     MR. MOSHER, YOU WERE FORMERLY THE HEAD OF THE 

            16   ENVIRONMENTAL SERVICES DEPARTMENT, OR ESD, FOR THE CITY OF 

            17   SAN JOSE?

            18     A.     YES, I WAS.

            19     Q.     I NEED READ YOU A CAUTION BEFORE ASKING YOU SOME 

            20   QUESTIONS, SO PLEASE LISTEN CAREFULLY.  

            21             THE GRAND JURY IS CONDUCTING AN INVESTIGATION INTO 

            22   THE FOLLOWING SUBJECTS:

            23             WHY SAN JOSE CITY OFFICIALS RECOMMENDED AND 

            24   APPROVED THE SELECTION OF NORCAL WASTE SYSTEMS OF SAN JOSE, 

            25   INC. TO PROVIDE FOR THE COLLECTION OF RESIDENTIAL WASTE AND 

            26   RECYCLABLE MATERIALS.  

            27             WHAT SAN JOSE CITY OFFICIALS KNEW ABOUT INCREASED 

            28   COSTS THAT MIGHT ARISE FROM THE EMPLOYMENT OF TEAMSTERS TO 
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             1   DO THE RECYCLING WORK FOR NORCAL SUBCONTRACTOR CALIFORNIA 

             2   WASTE SOLUTIONS, INC.

             3             WHEN SAN JOSE CITY OFFICIALS FIRST LEARNED ABOUT 

             4   SUCH INCREASED COSTS.  

             5             WHY SAN JOSE CITY OFFICIALS GAVE SECRET ASSURANCES 
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             6   TO NORCAL THAT ADDITIONAL COSTS ARISING FROM THE USE OF 

             7   TEAMSTERS BY CWS FOR THE RESORTING OF THE RECYCLEABLE 

             8   MATERIALS, WHICH WERE NOT INCLUDED IN THE ORIGINAL AGREEMENT 

             9   WITH NORCAL, WOULD NONETHELESS BE PAID FOR BY THE CITY OF 

            10   SAN JOSE.  

            11             WHY SAN JOSE CITY OFFICIALS RECOMMENDED AND 

            12   APPROVED A RATE HIKE IN MAY 2003 TO PAY FOR THESE ADDITIONAL 

            13   COSTS.  

            14             WHETHER SAN JOSE CITY OFFICIALS MISLED THE PUBLIC 

            15   ABOUT THE TRUE REASONS FOR THIS RATE HIKE.  

            16             WHY SAN JOSE CITY OFFICIALS RECOMMENDED AND 

            17   APPROVED A CONTRACT AMENDMENT TO THE NORCAL AGREEMENT IN 

            18   2004 TO PAY FOR ADDITIONAL COSTS DUE TO USING TEAMSTERS FOR 

            19   SORTING THE RECYCLABLE MATERIALS AND WHETHER ANYTHING WAS 

            20   GIVEN OR PROMISED TO SAN JOSE CITY OFFICIALS AS INDUCEMENT 

            21   TO TAKE THESE ACTIONS.  

            22             YOU ARE A SUBJECT OF THE GRAND JURY'S 

            23   INVESTIGATION, AND I DON'T MEAN TO IMPLY ANYTHING SINISTER 

            24   BY THAT.  I SIMPLY MEAN YOU'RE A PERSON WHOSE CONDUCT IS 

            25   WITHIN THE SCOPE OF THE GRAND JURY'S INVESTIGATION.  YOU 

            26   HAVE THE RIGHT TO REFUSE ANY QUESTION IF A TRUTHFUL ANSWER 

            27   TO THAT QUESTION WOULD TEND TO INCRIMINATE YOU.  

            28             ANYTHING THAT YOU DO OR SAY MAY BE USED AGAINST 
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             1   YOU BY THE GRAND JURY OR IN A SUBSEQUENT LEGAL PROCEEDING.  

             2             IF YOU HAVE RETAINED COUNSEL, THE GRAND JURY WILL 

             3   PERMIT YOU A REASONABLE OPPORTUNITY TO STEP OUTSIDE THE 

             4   GRAND JURY ROOM TO CONSULT WITH COUNSEL IF YOU SO DESIRE.  

             5             DO YOU UNDERSTAND EACH OF THESE RIGHTS?  
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             6     A.     I HAVE NO COUNSEL PRESENT, SO -- YOUR QUESTION IS?  

             7     Q.     DO YOU UNDERSTAND THESE RIGHTS?

             8     A.     YES, I DO.

             9     Q.     DO YOU HAVE ANY QUESTIONS ABOUT THESE RIGHTS?

            10     A.     NOT AT THIS TIME.

            11     Q.     SO, WHEN DID YOU LEAVE YOUR POSITION AS HEAD OF THE 

            12   ENVIRONMENTAL SERVICES DEPARTMENT AT THE CITY OF SAN JOSE 

            13     A.     IN SEPTEMBER 2005.

            14     Q.     WHEN WERE YOU FIRST APPOINTED?

            15     A.     I WAS APPOINTED BY THE ENVIRONMENTAL SERVICES 

            16   DIRECTOR IN THE FALL OF 1997 AND BEGAN SERVING IN THIS 

            17   POSITION IN JANUARY OF 1998.

            18     Q.     WHO APPOINTED YOU?

            19     A.     THE CITY MANAGER AT THE TIME WAS VIRGINIA WILLIAMS, 

            20   AND SHE APPOINTED ME WITH THE APPROVAL OF THE CITY COUNCIL.

            21     Q.     WAS YOUR POSITION AN AT WILL POSITION?

            22     A.     YES.

            23     Q.     AT WHOSE PLEASURE DID YOU SERVE?

            24     A.     UNDER THE PLEASURE OF THE CITY MANAGER.

            25     Q.     IS ESD RESPONSIBLE FOR SUPERVISING THE CITY'S SOLID 

            26   WASTE MANAGEMENT PROGRAM?

            27     A.     COULD YOU REPEAT THE QUESTION?  I'M HAVING TROUBLE 

            28   HEARING.
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             1     Q.     DO YOU HAVE ANY HEARING IMPAIRMENT?

             2     A.     I SLIGHTLY DO.  I AM CONGESTED AT THE MOMENT.  IF 

             3   THERE WAS AN ASSISTIVE LISTENING DEVICE, I THINK THAT WOULD 

             4   BE HELPFUL.
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             5     Q.     I THINK WE DO.  WE'LL SEE IF WE CAN GET THAT.  

             6             (INTERRUPTION IN THE PROCEEDINGS WHILE A DEVICE 

             7   WAS LOCATED.) 

             8   BY MR. FINKELSTEIN:  

             9     Q.     IS THE ENVIRONMENTAL SERVICES DEPARTMENT, THE CITY 

            10   AGENCY, RESPONSIBLE FOR SUPERVISING THE CITY'S SOLID WASTE 

            11   MANAGEMENT PROGRAM?

            12     A.     YES, IT IS.

            13     Q.     IN THE YEAR 2000, DID THE CITY ISSUE A REQUEST FOR 

            14   PROPOSAL FOR RECYCLE PLUS SERVICES?

            15     A.     YES, THEY DID.

            16     Q.     WHY DON'T YOU TAKE A LOOK AT EXHIBIT 3 AND TELL US 

            17   IF YOU RECOGNIZE THAT DOCUMENT.  

            18     A.     THIS APPEARS TO BE THE REQUEST FOR PROPOSAL FOR THE 

            19   RECYCLE PLUS SERVICES.

            20     Q.     OKAY, AND IF YOU CAN TRY TO KEEP YOUR VOICE UP -- 

            21     A.     OKAY.

            22     Q.     WHAT ARE RECYCLE PLUS SERVICES?

            23     A.     RECYCLE PLUS SERVICES ARE THOSE SERVICES PROVIDED 

            24   TO THE COMMUNITY, THE RESIDENTIAL COMMUNITY, FOR GARBAGE AND 

            25   RECYCLING AND YARD WASTE COLLECTION FOR SINGLE-FAMILY AND 

            26   MULTI-FAMILY RESIDENCES.

            27     Q.     THIS PROPOSAL SOUGHT TO OBTAIN AGREEMENTS OR 

            28   CONTRACTS WITH COMPANIES TO PROVIDE THAT SERVICE, CORRECT?
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             1     A.     THAT'S CORRECT.

             2     Q.     WAS THIS AN IMPORTANT CONTRACT FOR THE CITY OF SAN 

             3   JOSE?

             4     A.     IT WAS AN IMPORTANT CONTRACT, A LARGE --
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             5     Q.     HOW IMPORTANT WAS IT, WOULD YOU SAY?

             6     A.     IT'S, I WOULD SAY, VERY IMPORTANT.

             7     Q.     WOULD YOU SAY IT'S ONE OF THE MOST IMPORTANT 

             8   SUBJECTS THE CITY CONTRACTS FOR?

             9     A.     I, WHEN I WAS SITTING IN THAT CHAIR, YES.

            10     Q.     AND WHY DO YOU SAY THAT?

            11     A.     ONE, IT PROVIDED THOSE SERVICES FOR THE 

            12   COMMUNITY -- 

            13     Q.     ESSENTIAL SERVICES?

            14     A.     ESSENTIAL SERVICES.  TWO, IT WAS A VERY LARGE 

            15   CONTRACT FOR A VERY LONG PERIOD OF TIME.

            16     Q.     HOW LARGE WAS IT?

            17     A.     IT WAS MEANT TO BE IN THE RANGE OF ALL OF SERVICES 

            18   PROVIDED, 40 TO 50 MILLION DOLLARS A YEAR.  THE FIRST TERM 

            19   OF CONTRACT WOULD BE FOR FIVE YEARS, THEN TWO RENEWABLE 

            20   TERMS OF THREE YEARS EACH THEREAFTER, FOR A TOTAL OF 11 

            21   YEARS.

            22     Q.     ANY OTHER REASON THAT MADE THAT AN IMPORTANT 

            23   CONTRACT FOR THE CITY?

            24     A.     GARBAGE CONTRACTS ARE COMPLICATED, AND THE 

            25   SELECTION OF PROVIDERS FOR GARBAGE HAS ALWAYS BEEN AN ISSUE 

            26   THAT I WOULD SAY IS CONTROVERSIAL.

            27     Q.     WHY IS THAT?

            28     A.     DUE TO THE NATURE OF THE SIZE, AS I MENTIONED, OF 
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             1   THE CONTRACT ITSELF, THE NATURE OF THE GARBAGE BUSINESS, IT 

             2   SEEMS TO BE CONTROVERSIAL.

             3     Q.     WHEN YOU SAY CONTROVERSIAL, CONTROVERSIAL IN WHAT 
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             4   WAY?

             5     A.     THE SELECTION OF CONTRACTORS ALWAYS SEEMS TO BE 

             6   POLITICAL.

             7     Q.     WHAT DO YOU MEAN BY THAT?

             8     A.     THERE IS THE NORMAL SELECTION, AND THEN THERE'S THE 

             9   POLITICAL ACTIVITY THAT GOES ON WITH THOSE WHO HAVE BEEN 

            10   SELECTED OR NOT SELECTED RELATED TO WHY OR WHY NOT THEY WERE 

            11   SELECTED.

            12     Q.     DO YOU MEAN LOBBYING EFFORTS WITH THE ELECTEDS IN 

            13   CITY GOVERNMENT TO STEER THE SELECTION ONE WAY OR ANOTHER?

            14     A.     THAT'S A TERM THAT COULD BE USED, YES.

            15     Q.     WOULD THAT BE AN ACCURATE CHARACTERIZATION OF WHAT 

            16   YOU'RE TRYING TO CONVEY TO US HERE?

            17     A.     YES, SIR.

            18     Q.     WOULD YOU SAY THAT THIS WOULD BE AN IMPORTANT 

            19   CONTRACT FOR THE MAYOR OF THE CITY OF SAN JOSE?

            20     A.     YES.

            21     Q.     WHY?

            22     A.     IT WAS GOING TO BE THE FIRST LARGE CONTRACT AS A 

            23   TERM WITH THE MAYOR.  IT WAS GOING TO INVOLVE THE TEAMSTERS 

            24   UNION, AND IT WAS GOING TO BE A VERY LARGE CONTRACT, ONE 

            25   THAT WE AS THE MEMBERS OF ENVIRONMENTAL SERVICES DEPARTMENT 

            26   AND THE MAYOR AND CITY COUNCIL DESIRED TO REDUCE COSTS 

            27   ASSOCIATED WITH THE SERVICES THAT WERE BEING PROVIDED.

            28     Q.     SO YOU'RE SAYING ONE OF THE GOALS THAT YOU BELIEVED 
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             1   THE CITY HAD WAS TO REDUCE COSTS THROUGH THIS REQUEST FOR 

             2   PROPOSALS?

             3     A.     THAT WAS ONE OF OUR GOALS.
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             4     Q.     WHEN WAS THE RFP RELEASED?

             5     A.     I DON'T KNOW THE EXACT DATE.

             6     Q.     CAN YOU TAKE A LOOK AT EXHIBIT 3 AND SEE IF THAT 

             7   HAS INFORMATION ABOUT THAT?

             8     A.     YES.  RELEASED APRIL 28, 2000.

             9     Q.     HOW LONG DID IT TAKE TO DEVELOP THIS RFP BEFORE IT 

            10   WAS RELEASED?

            11     A.     AS I RECALL, IT TOOK US A PROCESS OF ABOUT TWO 

            12   YEARS, 18 MONTHS.

            13     Q.     TWO YEARS TO DEVELOP THIS RFP?

            14     A.     YES, SIR.

            15     Q.     WHY IS THAT?

            16     A.     WE HAD A NUMBER OF STUDY SESSIONS WITH THE CITY 

            17   COUNCIL TO DETERMINE THE TYPES OF SERVICES THAT WOULD BE 

            18   INCLUDED IN THIS CONTRACT, DETERMINING THE LENGTH OF TIME 

            19   THE CONTRACT WOULD BE.  SO WE HAD, I WOULD SAY, AT LEAST 

            20   THREE STUDY SESSIONS, I DON'T RECALL THE EXACT NUMBER, WHERE 

            21   WE WOULD PRESENT INFORMATION, THE COUNCIL WOULD ASK 

            22   QUESTIONS, WE WOULD COME BACK AT ANOTHER TIME WITH ANSWERS 

            23   AND FURTHER REFINE THE INFORMATION THAT WAS GOING TO BE 

            24   AVAILABLE.

            25     Q.     WOULD YOU BE THE PERSON AT THE CITY WHO WAS MOST 

            26   DIRECTLY INVOLVED AND KNOWLEDGEABLE ABOUT THE DEVELOPMENT OF 

            27   THIS RFP?

            28     A.     IT WAS UNDER DEVELOPMENT AT THE TIME I BECAME THE 

                                    SUE HERFURTH, CSR #9645                  
�

                                                                          207
             1   ENVIRONMENTAL SERVICES DIRECTOR.  FROM THE TIME THAT I WAS 

             2   DIRECTOR TO THE TIME OF THE AWARD OF THE CONTRACT I WAS ONE 
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             3   OF TWO OR THREE PARTIES WHO WERE MOST KNOWLEDGEABLE ABOUT 

             4   IT.

             5     Q.     DURING THE DEVELOPMENT RFP WERE STEPS INCLUDED TO 

             6   ASSURE INPUT FROM A VARIETY OF SOURCES?

             7     A.     YES, SIR.

             8     Q.     WOULD THE STEPS INCLUDE COMMUNITY MEETINGS TO 

             9   GATHER RESIDENTS INPUT?

            10     A.     I THINK WE HAD COMMUNITY MEETINGS BEFORE, I KNOW WE 

            11   HAD COMMUNITY MEETINGS AFTER WE SELECTED THE PROPOSED 

            12   VENDORS AND CONTRACTORS TO DISCUSS SERVICES, BUT I BELIEVE 

            13   WE HAD SOME COMMUNITY MEETINGS EARLIER TO DESCRIBE THE 

            14   SERVICES THAT THEY WOULD DESIRE.

            15     Q.     I WILL ASK YOU A SERIES OF QUESTIONS, AND I'M ONLY 

            16   FOCUSED AT THIS POINT ON THE RFP, NOT THE SELECTION OF 

            17   COMPANIES OR ANYTHING AFTER.  SO LET'S STAY WITH THE RFP 

            18   DEVELOPMENT PROCESS.  

            19             DID SOME OF THE STEPS THAT WERE UNDERTAKEN TO 

            20   DEVELOP THIS RFP INCLUDE MEETINGS WITH THEN CURRENT 

            21   CONTRACTORS TO DISCUSS CHANGES AND POSSIBLE IMPROVEMENTS TO 

            22   THE RECYCLE PLUS PROGRAM?  

            23     A.     I THINK WE DID.

            24     Q.     OKAY.  AND DID ANOTHER STEP INCLUDE STUDY SESSIONS 

            25   WITH THE CITY COUNCIL?

            26     A.     YES.

            27     Q.     DID IT ALSO INCLUDE SEEKING THE CITY COUNCIL'S 

            28   APPROVAL OF POLICY AND PROGRAM DIRECTION?

                                    SUE HERFURTH, CSR #9645                  
�

                                                                          208
             1     A.     YES, IT DID.

             2     Q.     PRIOR TO THE RELEASE OF THE RFP, DID THE 
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             3   ENVIRONMENTAL SERVICES STAFF CIRCULATE THE DRAFT RFP FOR 

             4   INTERNAL AND EXTERNAL REVIEW?

             5     A.     YES, WE DID.

             6     Q.     DID YOU REVIEW THE RFP PRIOR TO ITS RELEASE?

             7     A.     I DID NOT REVIEW EVERY SINGLE PAGE, I REVIEWED KEY 

             8   COMPONENTS OF IT RELATED TO COUNCIL POLICY AS WE WENT 

             9   THROUGH THE CITY STUDY SESSIONS.

            10     Q.     AT THE END OF THE RFP DEVELOPMENT PROCESS, WERE YOU 

            11   SATISFIED THAT THE REQUIREMENTS AND SPECIFICATIONS SET FORTH 

            12   IN THE FINAL RFP COVERED EVERYTHING THAT WAS NECESSARY TO 

            13   MEET THE CITY'S GOALS AND POLICIES FOR A NEW RECYCLE PLUS 

            14   AGREEMENT?

            15     A.     YES, WE WERE.  YES, I WAS.

            16     Q.     NOW, DID THE MAYOR OF SAN JOSE HAVE AUTHORITY TO 

            17   UNILATERALLY MODIFY THE RFP WITHOUT CITY COUNCIL APPROVAL?

            18     A.     NOT TO MY KNOWLEDGE.

            19     Q.     DO YOU RECALL HOW MANY PROPOSALS WERE RECEIVED IN 

            20   RESPONSE TO THE RFP?

            21     A.     I BELIEVE THERE WERE FOUR OR FIVE.  THE RECORDS 

            22   WOULD SHOW THAT.

            23     Q.     COULD THERE HAVE BEEN AS MANY AS SEVEN?

            24     A.     THERE COULD HAVE BEEN, BUT AS A MATTER OF FACT I 

            25   DON'T REMEMBER THE EXACT NUMBER.

            26     Q.     THAT'S FINE.  IF ANYTHING I ASK YOU'RE NOT SURE 

            27   ABOUT, JUST LET US KNOW.  WAS ONE OF THE PROPOSALS THAT WAS 

            28   RECEIVED FROM NORCAL WASTE SYSTEMS, INC.?  
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             1     A.     YES, IT WAS.

Page 182



Vol2Go~1
             2     Q.     CAN YOU LOOK AT, I BELIEVE IT'S EXHIBIT 4.  

             3     A.     CORRECT.

             4     Q.     IS THAT THE NORCAL PROPOSAL THAT THE CITY RECEIVED 

             5   IN RESPONSE TO THE RFP?

             6     A.     YES, IT IS.

             7     Q.     DID THE NORCAL PROPOSAL SPECIFY THAT IT WOULD BE 

             8   USING A SUBCONTRACTOR KNOWN AS CALIFORNIA WASTE SOLUTIONS, 

             9   INC. TO HANDLE THE SORTING OF RECYCLEABLES?

            10     A.     YES, IT DID.

            11     Q.     AND AS I UNDERSTAND IT, THE PLACE WHERE RECYCLABLES 

            12   WERE SORTED WAS CALLED A MATERIALS RECOVERY FACILITY?

            13     A.     THAT'S CORRECT, SOMETIMES KNOWN AS MRF.

            14     Q.     ARE WORKERS WHO SORT RECYCLABLES, ARE THEY 

            15   SOMETIMES CALLED MRF WORKERS?

            16     A.     YES, SOMETIMES CALLED SMURF WORKERS.

            17     Q.     DID THE NORCAL PROPOSAL SPECIFY OR DISCLOSE THAT 

            18   CWS WOULD BE EMPLOYING MRF WORKERS REPRESENTED BY ILWU LOCAL 

            19   6?

            20     A.     I CAN TAKE A LOOK AT IT.

            21     Q.     PLEASE.  

            22     A.     I DON'T RECALL AT THAT TIME IF IT SAID WHO THE 

            23   LABOR UNION WAS GOING TO BE.

            24     Q.     IS THERE A SECTION IN THE PROPOSAL SUBMITTED BY 

            25   NORCAL IN RESPONSE TO RFP THAT ADDRESSES LABOR ISSUES?

            26     A.     THERE WAS TO BE IN THE PROPOSALS WHAT WAS CALLED A 

            27   LABOR PEACE PROVISION.

            28     Q.     OKAY, CAN YOU LOCATE THE LABOR PEACE PROVISION IN 
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             1   THE NORCAL PROPOSAL?
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             2     A.     I WILL TURN TO APPENDIX I, WHICH IS NORCAL WASTE 

             3   SOLUTIONS AGREEMENT FOR RECYCLING --

             4     Q.     SURE.  WE HAVE BEEN TOLD THAT YOU'RE THE PERSON 

             5   LIKELY TO BE VERY KNOWLEDGEABLE ABOUT THESE DOCUMENTS, SO WE 

             6   APPRECIATE YOU COMING IN AND LOOKING AT THEM FOR US.  

             7     A.     OF COURSE IT WAS FIVE YEARS AGO.  THE APPENDIX 

             8   CONTAINS THE SUBCONTRACT BETWEEN CWS AND NORCAL.  SO FAR I 

             9   DON'T SEE WHAT I'M LOOKING FOR THERE.

            10     Q.     OKAY.  WHY DON'T WE MOVE ON, AND IF IT BECOMES 

            11   IMPORTANT WE'LL, DURING THE BREAK, TAKE A MORE DETAILED 

            12   EXAMINATION.  LET ME POSE ANOTHER QUESTION TO YOU IF I 

            13   MIGHT.  WAS THERE ANYTHING IN THE RFP THAT REQUIRED MRF 

            14   WORKERS TO BE REPRESENTED BY TEAMSTERS?

            15     A.     NO, THERE WAS NO PROVISION IN THE RFP FOR THE 

            16   EMPLOYEES TO BE OF ANY CERTAIN UNION.

            17     Q.     AND WAS IT YOUR UNDERSTANDING THAT THE CITY COULD 

            18   NOT LAWFULLY REQUIRE A COMPANY TO RECOGNIZE ONE UNION OVER 

            19   ANOTHER UNION?

            20     A.     THAT'S CORRECT.

            21     Q.     WAS THERE ANY CITY POLICY YOU'RE AWARE OF THAT 

            22   REQUIRED MRF WORKERS TO BE REPRESENTED BY TEAMSTERS?

            23     A.     NO, THERE WAS NOT.

            24     Q.     WAS THERE ANY CITY POLICY THAT REQUIRED THAT AN 

            25   EMPLOYER GIVE A PREFERENCE IN HIRING TO MEMBERS OF A 

            26   PARTICULAR UNION?  

            27     A.     NO, THERE WAS NOT.

            28     Q.     WAS THERE ANYTHING IN THE RFP THAT REQUIRED THAT 
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             1   THE MRF WORKERS IN THE NORCAL PROPOSAL BE PAID ADDITIONAL 

             2   WAGES AND BENEFITS THAT WERE NOT INCLUDED IN THE PROPOSAL 

             3   THAT NORCAL SUBMITTED?

             4     A.     NO, THERE WAS NOT.

             5     Q.     WAS THERE ANYTHING IN THE CITY'S PREVAILING WAGE 

             6   POLICY THAT REQUIRED THAT THE MRF WORKERS IN THE NORCAL 

             7   PROPOSAL BE PAID ADDITIONAL WAGES AND BENEFITS BEYOND WHAT 

             8   WAS SPECIFIED IN THEIR PROPOSAL?

             9     A.     NO, THERE WAS NOT.  ACTUALLY, THERE WAS.  A 

            10   PREVAILING WAGE DID NOT APPLY TO THE MRF WORKERS, IT ONLY 

            11   APPLIED TO THE DRIVERS.

            12     Q.     WHO WERE TEAMSTERS?

            13     A.     WHO DID HAPPEN TO BE TEAMSTERS.

            14     Q.     WAS THERE ANYTHING IN THE CITY'S LIVING WAGE POLICY 

            15   THAT REQUIRED THAT THE MRF WORKERS IN THE NORCAL PROPOSAL BE 

            16   PAID ADDITIONAL WAGES AND BENEFITS BEYOND WHAT WAS SPECIFIED 

            17   IN THEIR PROPOSAL?

            18     A.     NO.

            19     Q.     NOW, AFTER THE PROPOSALS WERE RECEIVED, WERE THREE 

            20   SEPARATE REVIEW COMMITTEES ESTABLISHED TO EVALUATE THE 

            21   PROPOSALS?

            22     A.     I THINK IT WAS THREE.  

            23     Q.     LET ME GO THROUGH THEM.  WAS THERE A STAFF 

            24   EVALUATION PANEL?

            25     A.     YES.

            26     Q.     WHO WAS ON THE STAFF EVALUATION PANEL?

            27     A.     I DON'T KNOW, I CAN'T REMEMBER BY NAME, BUT WE HAD 

            28   INTERNAL MEMBERS FROM THE ENVIRONMENTAL SERVICES DEPARTMENT 
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             1   WHO REVIEWED THE PROPOSAL WHICH WE WERE TALKING ABOUT 

             2   EARLIER, WHICH MAY HAVE BEEN UP TO SEVEN, TO DETERMINE IF 

             3   THEY MET THE CONDITIONS OF THE PROPOSAL DOCUMENTS.

             4     Q.     DID THE STAFF EVALUATION PANEL RAISE ANY CONCERNS 

             5   ABOUT MRF WORKERS NOT BEING REPRESENTED BY TEAMSTERS?

             6     A.     I DON'T RECALL THAT THEY DID.

             7     Q.     DID THE STAFF EVALUATION PANEL RAISE ANY CONCERNS 

             8   ABOUT THE MRF WORKERS IN THE NORCAL PROPOSAL NOT BEING PAID 

             9   ADEQUATE WAGES OR BENEFITS?

            10     A.     NOT THAT I REMEMBER, NO.

            11     Q.     WAS THERE ALSO AN EXTERNAL PANEL THAT REVIEWED THE 

            12   PROPOSALS?

            13     A.     YES.

            14     Q.     DO YOU KNOW WHO WAS ON THE EXTERNAL PANEL?

            15     A.     NOT BY NAME, BUT THEY WERE REPRESENTATIVES FROM TWO 

            16   OR THREE OTHER CITIES, I BELIEVE PORTLAND, SEATTLE, PHOENIX.  

            17   I MAY NOT HAVE THE EXACT CITIES, BUT IT'S A MATTER OF 

            18   RECORD.

            19     Q.     IF IT'S IMPORTANT, WE CAN PROBABLY FIND THE 

            20   DOCUMENT.  WHO SELECTED THE MEMBERS OF THE STAFF EVALUATION 

            21   PANEL?

            22     A.     THE MEMBERS OF THE STAFF EVALUATION PANEL WERE 

            23   SELECTED BY, AS I RECALL, MYSELF AND THE PROGRAM MANAGER WHO 

            24   WAS WITH THE GROUP AT THAT TIME.

            25     Q.     WHO WAS THAT?

            26     A.     ELLEN, E-L-L-E-N, R-Y-A-N.

            27     Q.     AND WHO SELECTED THE MEMBERS OF THE EXTERNAL PANEL?

            28     A.     SAME, MYSELF AND ELLEN.
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             1     Q.     WAS THERE ALSO A CITY EXECUTIVE COMMITTEE TO REVIEW 

             2   THE PROPOSALS?

             3     A.     YES.

             4     Q.     WHO WAS ON THE CITY EXECUTIVE COMMITTEE?

             5     A.     IT WAS MYSELF AND DEPUTY DIRECTOR, OR DEPUTY CITY 

             6   MANAGER DEARBORN, WAYNE TANDA, WHO WAS THE DIRECTOR OF 

             7   STREETS AND TRAFFIC OR TRANSPORTATION, THE NAMES CHANGED A 

             8   COUPLE OF TIMES.  I BELIEVE CONTRACT COMPLIANCE OFFICER, I 

             9   CAN'T REMEMBER HER NAME, AND ONE OTHER.  THAT'S ALSO IN THE 

            10   RECORDS.

            11     Q.     DID ANYONE IN THE EXTERNAL REVIEW PANEL RAISE 

            12   CONCERNS ABOUT MRF WORKERS NOT BEING REPRESENTED BY 

            13   TEAMSTERS?

            14     A.     NOT THAT I RECALL.

            15     Q.     DID ANYONE IN THE EXTERNAL REVIEW PANEL RAISE 

            16   CONCERNS ABOUT MRF WORKERS IN THE NORCAL PROPOSAL NOT 

            17   RECEIVING ADEQUATE WAGES AND BENEFITS?

            18     A.     NO.

            19     Q.     DID ANYONE IN THE CITY EXECUTIVE COMMITTEE RAISE 

            20   ANY CONCERNS ABOUT MRF WORKERS NOT BEING REPRESENTED BY 

            21   TEAMSTERS?

            22     A.     NO.

            23     Q.     DID ANYONE IN THE CITY EXECUTIVE COMMITTEE RAISE 

            24   CONCERNS ABOUT MRF WORKERS IN THE NORCAL PROPOSAL NOT 

            25   RECEIVING ADEQUATE WAGES AND BENEFITS?

            26     A.     NO.

            27     Q.     DID THE ENVIRONMENTAL SERVICES DEPARTMENT RECOMMEND 

            28   THE SELECTION OF THREE COMPANIES -- STRIKE THAT.  
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             1             DID ALL THREE REVIEW PANELS, THE STAFF EVALUATION 

             2   PANEL, THE EXTERNAL PANEL, AND THE CITY EXECUTIVE COMMITTEE, 

             3   REPRESENT THE SAME -- RECOMMEND THE SAME THREE COMPANIES, 

             4   NORCAL WASTE SYSTEMS, GREEN TEAM, AND GREEN WASTE RECOVERY?  

             5     A.     I DON'T BELIEVE, AS I RECALL, THAT IT WAS EACH ONE 

             6   OF THEM MADE RECOMMENDATION AND WE COMBINED THE 

             7   RECOMMENDATIONS.  THE STAFF EVALUATION PANEL WAS TO 

             8   SHORTLIST THE GROUP TO A SMALLER GROUP THAT THE EXECUTIVE 

             9   PANEL THEN INTERVIEWED, AND THEN FROM THAT THE SELECTION WAS 

            10   MADE.

            11     Q.     OKAY.  SO THIS PROCESS INCLUDED THE STAFF 

            12   EVALUATION PANEL, EXTERNAL PANEL, AND THE EXECUTIVE 

            13   COMMITTEE, AND CULMINATED WITH RECOMMENDATIONS FOR NORCAL, 

            14   GREEN TEAM, AND GREEN WASTE RECOVERY, CORRECT?

            15     A.     THAT IS CORRECT.

            16     Q.     AND THEN DID YOU MAKE A SAME RECOMMENDATION TO THE 

            17   AT THE COUNCIL AND MAYOR IN A MEMORANDUM DATED SEPTEMBER 22, 

            18   2000?  WHY DON'T YOU LOOK AT EXHIBIT 5?

            19     A.     HOPEFULLY IT'S THE SAME EXHIBIT I SIGNED, BECAUSE I 

            20   DID, I DID MAKE A RECOMMENDATION.  THIS IS THE NOVEMBER 22, 

            21   2000 --

            22     Q.     NOT SEPTEMBER?

            23     A.     I'M SORRY, YOU'RE CORRECT, 9/22/00.  IT DOES 

            24   RECOMMEND THOSE THREE CONTRACTORS, NORCAL WASTE SYSTEMS, 

            25   GREEN TEAM, AND GREEN WASTE RECOVERY.

            26     Q.     AND THAT'S YOUR SIGNATURE ON THE MEMORANDUM, DID 

            27   YOU SIGN THE MEMORANDUM?

            28     A.     THERE WAS ONE, AS I RECALL I DID NOT, BUT THIS IS 
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             1   MY SIGNATURE ON THIS DOCUMENT.

             2     Q.     ARE YOU THE PERSON WHO PREPARED THIS MEMORANDUM?

             3     A.     I WAS WHAT WE SAY THE FINAL REVIEWER OF THIS 

             4   DOCUMENT.  THERE WERE INTERNAL PEOPLE THAT WORKED FOR ME 

             5   THAT ACTUALLY WROTE THE DOCUMENT.

             6     Q.     DID YOU SUPERVISE THE PREPARATION OF THIS 

             7   MEMORANDUM?

             8     A.     YES.

             9     Q.     AND YOU HAD THE FINAL REVIEW ON THE MEMORANDUM?

            10     A.     IN MY DEPARTMENT I HAD FINAL REVIEW.  AS YOU CAN 

            11   SEE BY THE SIGNATURE AND THE APPROVALS BOX ON THE FRONT OF 

            12   THE MEMORANDUM, THE CITY MANAGER APPROVED THAT.

            13     Q.     AND IS THERE A DISCUSSION IN THIS MEMORANDUM ABOUT 

            14   LABOR UNIONS THAT WILL BE REPRESENTING MRF WORKERS?

            15     A.     I DON'T BELIEVE WE DID, BUT -- 

            16     Q.     I THINK WE MAY HAVE PUT A POST-IT ON IT.  

            17     A.     THE POST-IT NOTE IS ON ATTACHMENT D.

            18     Q.     RIGHT, WE'VE LOOKED AT ATTACHMENT D.  JUST TO 

            19   ORIENT YOU AND REMIND THE JURORS, THERE IS A SECTION IN THIS 

            20   MEMORANDUM THAT GOES THROUGH AND ATTEMPTS TO SUMMARIZE ALL 

            21   SEVEN PROPOSALS RECEIVED IN RESPONSE TO THE RFP, CORRECT?

            22     A.     LET'S SEE -- I THINK IT'S ALL SUMMARIZED HERE.  

            23   THAT'S WHAT ATTACHMENT D IS, THE TWO OR THREE-PAGE 

            24   SUMMARIES.

            25     Q.     IT'S NOT THE EXECUTIVE DIGEST OF THE PROPOSAL?

            26     A.     YES, IT LOOKED VERY SIMILAR.

            27     Q.     KIND OF A MIXED METAPHOR, EXECUTIVE SUMMARY OR 

            28   READER'S DIGEST, I GUESS.  LOOKING AT THE SUMMARY AND 
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             1   MEMORANDUM PREPARED UNDER YOUR SUPERVISION AND REVIEWED BY 

             2   YOU, IS IT NOT THE CASE THAT SOMEHOW, EITHER FROM THE 

             3   PROPOSAL OR FROM SOME OTHER SOURCE, YOU GLEANED THE 

             4   INFORMATION THAT, WITH REGARD TO NORCAL'S SUBCONTRACTOR, 

             5   CWS, IT WAS GOING TO BE USING MRF WORKERS REPRESENTED BY 

             6   ILWU LOCAL 6, CORRECT?

             7     A.     THAT IS CORRECT.

             8     Q.     AND AS A MATTER OF FACT, NORCAL WAS NOT THE ONLY 

             9   PROPOSER THAT WAS PROPOSING USING MRF WORKERS NOT 

            10   REPRESENTED BY THE TEAMSTERS, ISN'T THAT TRUE?

            11     A.     THAT'S CORRECT.

            12     Q.     IF YOU LOOK AT IT, GREEN WASTE RECOVERY OR GREEN 

            13   TEAM -- 

            14     A.     IT SHOULD BE GREEN TEAM WHO WAS RECOMMENDED FOR 

            15   MULTI-FAMILY AND FOR ONE OF THE SINGLE-FAMILY DISTRICTS.  I 

            16   DON'T SEE THE SUMMARY FOR GREEN TEAM AS TO WHO THEIR UNION 

            17   FOR THE MRF WORKERS WAS.  AS I RECALL, IT WAS THE 

            18   CARPENTER'S UNION.

            19     Q.     I THINK IT'S IN THERE.  

            20     A.     I THINK IT IS TOO, I JUST HAVEN'T FOUND IT.

            21     Q.     OKAY.  TAKE YOUR TIME.  

            22     A.     YOU DIDN'T PUT THE STICKY ON THAT ONE.

            23     Q.     WE'LL LOOK TOO AND SEE IF WE CAN DIRECT YOU TO A 

            24   PAGE.  IT'S ATTACHMENT D, GREEN TEAM, PAGE SIX.  LOOK AT THE 

            25   FOOTER ON THE BOTTOM.  

            26     A.     IT'S SIX.

            27     Q.     GREEN TEAM, PAGE SIX.  DO YOU HAVE THAT?

            28     A.     DRIVERS ARE MEMBERS OF TEAMSTERS LOCAL 350, MRF 
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             1   EMPLOYEES ARE MEMBERS OF THE CARPENTERS LOCAL 262.  I 

             2   REMEMBERED CORRECTLY.

             3     Q.     NOW, DID YOU ATTEND THE COUNCIL SESSION WHERE THE 

             4   MEMORANDUM WAS DISCUSSED?

             5     A.     YES, I DID.

             6     Q.     AND, FIRST OF ALL, IN YOUR MEMORANDUM DO YOU RAISE 

             7   ANY CONCERN ABOUT MRF WORKERS FOR GREEN TEAM BEING 

             8   NON-TEAMSTERS, IN FACT CARPENTERS?

             9     A.     IS THE QUESTION DID I RAISE ANY CONCERNS IN THE 

            10   MEMORANDUM ABOUT THAT?  

            11     Q.     YES.  

            12     A.     I DON'T THINK I DID.

            13     Q.     SIMILARLY, DID YOU RAISE ANY CONCERNS IN THE 

            14   MEMORANDUM ABOUT THE NORCAL MRF WORKERS BEING LONGSHOREMEN?

            15     A.     NO, SIR, I DON'T RECALL DOING THAT.

            16     Q.     WHEN YOU ATTENDED THE CITY COUNCIL MEETING THAT 

            17   TOOK UP YOUR RECOMMENDATIONS --

            18     A.     AT THE COUNCIL MEETING, AS I RECALL, AND IT'S ALSO 

            19   PROBABLY ON THE VIDEO STREAMING OR TAPE, I DON'T RECALL 

            20   EITHER THE TEAMSTERS OR THE LONGSHOREMEN COMING UP 

            21   SPECIFICALLY BY NAME.  I RECALL DISCUSSION RELATED TO WHAT I 

            22   MENTIONED A FEW MOMENTS AGO, LABOR PEACE, BUT I DON'T RECALL 

            23   A PARTICULAR DISCUSSION ABOUT WHO WAS BEING REPRESENTED BY 

            24   WHOM.

            25     Q.     WAS THERE ANYTHING IN THE RFP THAT REQUIRED 

            26   COMPANIES SEEKING TO WIN AN AGREEMENT WITH THE CITY OF SAN 

            27   JOSE TO PAY THEIR MRF WORKERS THE SAME WAGES AND BENEFITS AS 

            28   EXISTING MRF WORKERS?
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             1     A.     THAT'S A VERY GOOD QUESTION, THAT'S COME UP A 

             2   COUPLE OF TIMES.  AS I MENTIONED EARLIER, THE PREVAILING 

             3   WAGE DID NOT APPLY TO THE MRF WORKERS.

             4     Q.     SO, THEREFORE -- 

             5     A.     SO, THEREFORE, THE INFERENCE OR THE NEXT CONNECTION 

             6   TO THAT WOULD BE WE DID NOT SPECIFY THE WAGE TO BE PAID TO 

             7   THE MRF WORKERS.

             8     Q.     OKAY.

             9     A.     I THINK THERE WAS AN ANTICIPATION BY MANY PARTIES 

            10   THAT THE MRF WORKERS WOULD NOT BE PAID LESS THAN THEY WERE 

            11   PRESENTLY MAKING, BUT THE CONTRACT DID NOT REQUIRE IT.

            12     Q.     YOU MEAN THE RFP?

            13     A.     RIGHT, AND LATER THE CONTRACT, BUT THE RFP DIDN'T.

            14     Q.     WAS THERE ALSO AN ANTICIPATION, AS YOU PUT IT, THAT 

            15   MRF WORKERS WOULD BE REPRESENTED BY THE TEAMSTERS?

            16     A.     THERE MAY HAVE BEEN BY SOME.  THERE WAS NONE ON MY 

            17   PART OR MY STAFF'S PART.

            18     Q.     LET ME DIRECT YOUR ATTENTION TO THE YOUR MEMORANDUM 

            19   OF SEPTEMBER 22, 2000.  ATTACHMENT D, AND THE FOOTER ON THE 

            20   BOTTOM IS NORCAL, PAGE SEVEN.  DO YOU HAVE THAT?

            21     A.     YES.

            22     Q.     IF YOU LOOK AT THE SECOND PARAGRAPH ON THAT PAGE, 

            23   IN YOUR MEMORANDUM THERE IS A STATEMENT THAT CWS MAINTAINS 

            24   AN AGREEMENT WITH ILWU LOCAL 6 FOR ITS OAKLAND OPERATIONS 

            25   THAT WILL BE AUGMENTED TO EXTEND TO THE CWS BURKE STREET 

            26   FACILITY IN SAN JOSE.  THERE WILL BE NO UNION TRANSITION 

            27   REQUIRED.  CORRECT?  

            28     A.     THAT'S CORRECT.
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             1     Q.     IT GOES ON TO SAY SW.  I ASSUME THAT'S A TYPO. 

             2     A.     YES.

             3     Q.     ALSO MAINTAINS AGREEMENT WITH TEAMSTERS FOR ITS 

             4   OAKLAND OPERATIONS AND WILL EXTEND THAT AGREEMENT TO 

             5   SAN JOSE AS WELL, OR WILL ESTABLISH A COLLECTIVE BARGAINING 

             6   AGREEMENT WITH LOCAL 350 IF THE TWO LOCALS SO DESIRE, 

             7   CORRECT?

             8     A.     THAT'S CORRECT.

             9     Q.     NOW, DO I ASSUME CORRECTLY THAT WHAT YOU'RE SAYING 

            10   THERE IN THIS MEMORANDUM IS THAT YOU'RE REFERRING TO 

            11   DIFFERENT WORKERS.  IN ONE INSTANCE YOU'RE REFERRING TO MRF 

            12   WORKERS, AND WITH YOUR REFERENCE TO TEAMSTERS, IT'S DRIVERS 

            13   AND MECHANICS, CORRECT?

            14     A.     YES AND NO.  LET ME STATE, THE MRF WORKERS WERE, AS 

            15   THIS STATES, REPRESENTED IN OAKLAND BY THE TEAMSTERS.  CWS 

            16   ALSO EMPLOYED, AS YOU STATED, DRIVERS AT THEIR FACILITY.  

            17   THERE WERE A CERTAIN GROUP OF PEOPLE APPOINTED BY CWS THAT 

            18   WOULD BE, AS I RECALL, TEAMSTERS.  THEY WERE DRIVERS OF AND 

            19   OPERATORS OF MACHINERY AND EQUIPMENT AT CWS'S SITE.  

            20     Q.     DO YOU MEAN FORKLIFT DRIVERS?

            21     A.     YES.  AND SO THOSE OPERATORS, AS I RECALL THIS WAS 

            22   INTENDED TO STATE THAT WAS THE SITUATION THAT THOSE 

            23   EMPLOYEES AND THE OTHER WAS TEAMSTERS -- EXCUSE ME, 

            24   LONGSHOREMEN.  THIS IS ALL BASICALLY PROVIDED AS 

            25   INFORMATION, BECAUSE AS YOU STATED IN THE QUESTION AND I 

            26   ANSWERED BEFORE, THE CITY HAD NO RESPONSIBILITY WHATSOEVER 

            27   FOR INTERFERING WITH WHO THE EMPLOYEES WOULD BE REPRESENTED 

            28   BY.  THIS WAS JUST A PRESENTATION OF INFORMATION THAT WAS 
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             1   GIVEN TO US.  

             2     Q.     THIS IS MEANT TO SUMMARIZE FOR THE COUNCIL THE 

             3   LABOR SITUATION FOR THE PROPOSER?

             4     A.     THAT IS CORRECT.

             5     Q.     AND SO YOU WERE NOT TRYING TO SUGGEST IN YOUR 

             6   SUMMARY THAT THERE WAS GOING TO BE AN OPEN QUESTION ABOUT 

             7   WHETHER CWS'S LINE WORKING MRF WORKERS WOULD BE REPRESENTED 

             8   BY LONGSHOREMEN OR TEAMSTERS, CORRECT?

             9     A.     NO, IT WAS JUST PRESENTED TO US.

            10     Q.     THERE WOULD BE AN AMBIGUITY HERE FROM THE FACT 

            11   THEY'RE MAKING REFERENCE TO DIFFERENT KINDS OF WORKERS IN 

            12   THIS ONE PARAGRAPH?

            13     A.     THAT'S HOW I RECALL, YES.

            14     Q.     LET ME JUMP AHEAD IN THE CHRONOLOGY OF EVENTS, 

            15   BECAUSE WE'VE HEARD TESTIMONY ABOUT THE COUNCIL ACTION AND 

            16   THE AGREEMENT AND SO FORTH.  

            17             WHEN DID YOU FIRST LEARN THAT THE PAYMENT OF 

            18   HIGHER WAGES AND BENEFITS TO CWS'S MRF WORKERS MIGHT BECOME 

            19   AN ISSUE THAT THE CITY WOULD HAVE TO DEAL WITH?

            20     A.     FEBRUARY, 2003 E-MAIL FROM JOE GUERRA TO ME.

            21     Q.     OKAY.  

            22     A.     I THINK IT WAS 2003 --

            23     Q.     YES.  SO, WE'VE SEEN A SERIES OF E-MAILS AROUND 

            24   FEBRUARY 2003, SO LET ME MAKE SURE I UNDERSTAND THE TIMING 

            25   OF YOUR KNOWLEDGE ABOUT THIS SUBJECT.  WE KNOW THAT IN APRIL 

            26   OF 2001 THE CITY ACTUALLY EXECUTED AN AGREEMENT WITH NORCAL 

            27   FOR RECYCLE PLUS SERVICES?
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             1     Q.     PRIOR TO THE TIME THE CITY EXECUTED THAT AGREEMENT 

             2   WITH NORCAL IN APRIL OF 2001, DID YOU HAVE ANY KNOWLEDGE 

             3   THAT ANYONE EMPLOYED ON BEHALF OF THE CITY OF SAN JOSE, AND 

             4   BY THAT I MEAN IN THE ADMINISTRATION, IN THE MAYOR'S OFFICE, 

             5   OR THE ELECTEDS, THE MAYOR OR ANY CITY COUNCIL MEMBERS, HAD 

             6   MADE CERTAIN REPRESENTATIONS WITH NORCAL OR CWS ABOUT HIGHER 

             7   WAGES AND BENEFITS FOR MRF WORKERS?

             8     A.     NO, I DID NOT.  IF I MAY, WE KNEW THE MEETINGS HAD 

             9   OCCURRED.

            10     Q.     WHAT MEETINGS?

            11     A.     WE WERE TOLD THAT MEETINGS WITH NORCAL HAD OCCURRED 

            12   WITH VARIOUS MEMBERS OF THE COUNCIL, THEY TALKED TO COUNCIL 

            13   MEMBERS DURING THE PROCESS OF AWARDING THESE CONTRACTS; THAT 

            14   GOES ON ALL THE TIME.  

            15     Q.     WHOA, LET ME STOP YOU RIGHT THERE.  YOUR SEPTEMBER 

            16   22ND, 2000 MEMORANDUM WAS TAKEN UP BY THE COUNCIL ON WHAT 

            17   DATE?

            18     A.     LET'S SEE.  COUNCIL AGENDA, 10/10/2000.

            19     Q.     WAS THERE ANYTHING THAT YOU'RE AWARE OF THAT MADE 

            20   IT INAPPROPRIATE FOR ANY OF THE ELECTEDS TO BE SPEAKING TO 

            21   PROPOSERS PRIOR TO THE COUNCIL DECISION ON OCTOBER 10TH, 

            22   2000?

            23     A.     NO.  MAYBE YOU CAN DEFINE INAPPROPRIATE, BUT THERE 

            24   WAS NOTHING IN OUR MIND THAT SOMEBODY WOULD EXCLUDE 

            25   THEMSELVES FROM THE DISCUSSIONS, IF THAT'S WHAT YOU MEAN.

            26     Q.     THERE WAS -- SO YOU KNEW OF NOTHING THAT RESTRICTED 

            27   OR PROHIBITED COUNCIL MEMBERS OR THE MAYOR FROM HAVING 
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             1   UP ON OCTOBER 10, 2000?

             2     A.     WE HAD A. -- THERE WAS A PROVISION THAT DURING THE 

             3   PERIOD OF TIME THAT WE WERE EVALUATING THE PROPOSALS, I 

             4   BELIEVE WE, I KNOW AT A LATER TIME THAT WAS PART OF OUR 

             5   POLICY, BUT THERE WAS A PROVISION THAT NO DISCUSSIONS WOULD 

             6   GO ON BETWEEN THE PROPOSERS AND COUNCIL MEMBERS.

             7     Q.     WHEN YOU SAY THE PERIOD THAT WE WERE EVALUATING THE 

             8   PROPOSALS, WHAT DO YOU MEAN BY WE?  THE ENTIRE CITY OF SAN 

             9   JOSE, DO YOU MEAN JUST THE ESD, DO YOU MEAN ADMINISTRATION?  

            10   WHO IS THE "WE" YOU'RE REFERRING TO?  

            11     A.     THAT WOULD BE THE ADMINISTRATION, UP UNTIL THE TIME 

            12   THAT WE MADE THE RECOMMENDATION FOR THE AWARD, AND WHEN THAT 

            13   DOCUMENT WAS THEN RELEASED, THEN THE PARTIES COULD HAVE 

            14   DISCUSSIONS WITH OFFICIALS IN THE CITY.

            15     Q.     BY THAT DOCUMENT, YOU MEAN YOUR SEPTEMBER 22, 2000 

            16   MEMORANDUM?

            17     A.     THAT'S CORRECT.

            18     Q.     WHEN WAS IT RELEASED?

            19     A.     NORMALLY THE DATE OF RELEASE IS THE DATE OF THE 

            20   MEMORANDUM.  THAT WOULD HAVE BEEN, I DON'T RECALL THE DATE, 

            21   I THINK IT WAS A FRIDAY, SO THAT WOULD BE WHEN IT WOULD BE 

            22   PUBLIC.

            23     Q.     SO IN YOUR VIEW IT WOULD HAVE BEEN IMPROPER FOR AN 

            24   ELECTED TO SPEAK WITH A PROPOSER PRIOR TO SEPTEMBER 22, 2000 

            25   ABOUT THEIR, ABOUT A PROPOSAL?

            26     A.     YES, BECAUSE WE HAD MADE NO RECOMMENDATIONS THEN.
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             1     Q.     SO AFTER SEPTEMBER 22, 2000, AND PRIOR TO THE 

             2   OCTOBER 10, 2000 COUNCIL MEETING, IT WOULD HAVE BEEN 

             3   DISCUSSIONS BETWEEN ELECTEDS AND PROPOSERS, SEPARATE 

             4   DISCUSSIONS WOULD HAVE BEEN PERMISSIBLE?

             5     A.     CORRECT.

             6     Q.     SO IF SUCH DISCUSSIONS TOOK PLACE, HYPOTHETICALLY 

             7   SPEAKING, SAY, BETWEEN THE MAYOR AND NORCAL AFTER SEPTEMBER 

             8   22, 2000, THERE WOULD HAVE BEEN NO REASON RELATED TO THE 

             9   PROPOSAL FOR THE MAYOR TO KEEP THAT DISCUSSION SECRET?

            10     A.     I WOULD THINK NOT, BECAUSE IT WAS AFTER THE --

            11     Q.     AFTER THE MORATORIUM DATE?

            12     A.     CORRECT.

            13     Q.     WE'VE TALKED ABOUT THE FACT THAT, UP TO AND THROUGH 

            14   THE APRIL 2001 SIGNING OF THE AGREEMENT WITH NORCAL, YOU HAD 

            15   NO KNOWLEDGE OF ANY ISSUE THAT MIGHT ARISE CONCERNING 

            16   INCREASED WAGES AND BENEFITS FOR CWS'S MRF WORKERS, CORRECT?

            17     A.     THAT'S CORRECT.

            18     Q.     YOU SAID YOU KNEW THERE HAD BEEN SOME MEETINGS AT 

            19   THAT POINT, RIGHT?

            20     A.     YES.

            21     Q.     WHAT MEETINGS ARE YOU REFERRING TO?

            22     A.     I'M REFERRING TO MEETINGS THAT NORCAL INDICATED TO 

            23   US THAT THEY HAD HAD WITH COUNCIL MEMBERS, AND AT THIS POINT 

            24   I CAN'T TELL YOU WHO OR WHEN -- THEY JUST TOLD US THEY WERE 

            25   MEETING WITH COUNCIL MEMBERS.

            26     Q.     DID THEY TELL YOU WHAT THE SUBJECT OF THE MEETINGS 
Page 197



Vol2Go~1

            27   WERE?

            28     A.     NO.

                                    SUE HERFURTH, CSR #9645                  
�

                                                                          224
             1     Q.     YOU HAD NO REASON TO SUSPECT AT THAT TIME THAT THE 

             2   MEETINGS HAD ANYTHING TO DO WITH INCREASED WAGES AND 

             3   BENEFITS FOR MRF WORKERS, RIGHT?

             4     A.     THAT IS CORRECT.

             5     Q.     NOR DID YOU HAVE ANY REASON TO BELIEVE THOSE 

             6   MEETINGS HAD ANYTHING TO DO WITH THE CITY PAYING ADDITIONAL 

             7   AMOUNTS TO NORCAL TO COVER ANY INCREASED LABOR COSTS?

             8     A.     THAT'S CORRECT.

             9     Q.     NOW, THESE, IN THE NORCAL CONTRACT AND THE GREEN 

            10   TEAM AND GREEN WASTE RECOVERY CONTRACT, THEY WERE SUPPOSED 

            11   TO COMMENCE IN JULY 2002, CORRECT?

            12     A.     THAT'S CORRECT.

            13     Q.     DO YOU REMEMBER WHAT DAY?

            14     A.     ON JULY 1.

            15     Q.     LET'S LOOK AT THE NEXT MILESTONE.  AS OF JULY 1, 

            16   2002, DID YOU HAVE ANY REASON TO THINK THAT THE CITY MIGHT 

            17   HAVE TO DEAL WITH AN ISSUE CONCERNING INCREASED WAGES AND 

            18   BENEFITS FOR NORCAL'S MRF WORKERS?

            19     A.     NO, WE DID NOT.

            20     Q.     SO THE FIRST TIME YOU BECAME AWARE OF THAT WAS IN 

            21   FEBRUARY OF 2003; IS THAT CORRECT?

            22     A.     THAT IS CORRECT.

            23     Q.     AND THAT WAS THROUGH AN E-MAIL YOU RECEIVED FROM 

            24   WHOM?

            25     A.     FROM JOE GUERRA.
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             1     Q.     DO YOU RECOGNIZE THIS E-MAIL?

             2     A.     YES, I THINK THAT IS THE E-MAIL HE WAS REFERRING 

             3   TO.

             4     Q.     SO YOU BELIEVE THIS IS THE E-MAIL THAT FIRST 

             5   ALERTED YOU TO THE POSSIBILITY THAT THE CITY MAY HAVE TO 

             6   DEAL WITH THE ISSUE OF HIGHER WAGES AND BENEFITS TO THE CWS 

             7   MRF WORKERS?

             8     A.     I THINK THAT'S THE ONE.

             9     Q.     NOW, THE SUBJECT LINE SAYS "TEAMSTERS 350 LABOR 

            10   SUBSIDY," CORRECT?

            11     A.     YES.

            12     Q.     WHAT, DO YOU KNOW WHAT THAT MAKES REFERENCE TO?

            13     A.     THAT'S THE FIRST TIME I SAW IT.

            14     Q.     IN THIS E-MAIL THERE IS AN ATTACHMENT, THE WORD 

            15   DOCUMENT IS APPARENTLY ATTACHED TO IT, DO YOU RECALL?

            16     A.     YES.

            17     Q.     DO YOU RECALL RECEIVING THE E-MAIL IN FEBRUARY 

            18   2003?

            19     A.     YES, SIR.

            20     Q.     DID YOU OPEN THE ATTACHMENT?

            21     A.     YES, I DID.

            22     Q.     WHAT WAS IN THE ATTACHMENT?

            23     A.     I BELIEVE THE ATTACHMENT WAS A LETTER, THE 

            24   AGREEMENT THAT OUTLINED IN GREAT DETAIL THE ITEMS THAT WERE 

            25   IN THE E-MAIL.
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            26     Q.     WHEN YOU SAY LETTER -- LET ME SHOW YOU WHAT'S BEEN 

            27   MARKED AS EXHIBIT 28.  THE ATTACHMENT HAS A NAME OF FEBRUARY 

            28   7, BUT THIS IS A FEBRUARY 8 LETTER?
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             1     A.     MM-HMM.

             2     Q.     IS THIS, YOU BELIEVE THAT THIS IS WHAT WAS IN THE 

             3   ATTACHMENT?

             4     A.     YES, SIR, I DO.

             5     Q.     AND WAS THAT, WHEN YOU OPENED THAT E-MAIL OF 

             6   FEBRUARY 10TH, WAS THAT THE FIRST TIME YOU HAD SEEN THIS 

             7   LETTER THAT'S IN THE ATTACHMENT?

             8     A.     YES, IT WAS.

             9     Q.     WHAT WAS YOUR REACTION WHEN YOU OPENED THE 

            10   ATTACHMENTS AND SAW THIS LETTER AND READ THE E-MAIL FROM JOE 

            11   GUERRA?

            12     A.     SURPRISE.

            13     Q.     ANYTHING ELSE?

            14     A.     SHOCK.

            15     Q.     WHY DO YOU SAY SHOCK?

            16     A.     UH -- WE HAD NO IDEA THAT THOSE NEGOTIATIONS WERE 

            17   GOING ON UNTIL WE SAW THAT E-MAIL.  AND WE HAD NO IDEA THAT 

            18   ANYONE HAD, IF THERE WERE NEGOTIATIONS GOING ON THAT SOMEONE 

            19   HAD COMMITTED THAT THE CITY WAS GOING TO PAY.

            20     Q.     IN YOUR VIEW, DID THE MAYOR OR JOE GUERRA HAVE THE 

            21   AUTHORITY TO MAKE REPRESENTATIONS ON BEHALF OF THE CITY OF 

            22   SAN JOSE TO A CONTRACTOR?

            23     A.     NO.

            24     Q.     DID THE MAYOR OR JOE GUERRA HAVE THE AUTHORITY TO 
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            25   COMMIT THE CITY TO MAKING EXTRA PAYMENTS TO NORCAL IN 

            26   EXCHANGE FOR CWS INCREASING THE WAGES AND BENEFITS TO ITS 

            27   MRF WORKERS?

            28     A.     NO.

                                    SUE HERFURTH, CSR #9645                  
�

                                                                          227
             1     Q.     WERE YOU INVOLVED IN NEGOTIATING THE AGREEMENT WITH 

             2   NORCAL?

             3     A.     YES, THE AGREEMENTS THAT BECAME THE ONES THAT WERE 

             4   SIGNED IN APRIL.

             5     Q.     ONE SIGNED IN APRIL, 2001?

             6     A.     YES.

             7     Q.     WHO WAS, WHO ELSE WAS INVOLVED ON BEHALF OF THE 

             8   CITY IN NEGOTIATING THAT AGREEMENT?

             9     A.     IT WAS SUSAN DEVENCENZI FROM THE CITY ATTORNEY'S 

            10   OFFICE AND MYSELF AND ELLEN RYAN, WHO I HAD MENTIONED 

            11   EARLIER.

            12     Q.     DO YOU HAVE A COPY OF THE AGREEMENT IN FRONT OF 

            13   YOU?

            14     A.     YES.

            15     Q.     DURING -- WERE YOU PRESENT DURING ALL OF THE 

            16   NEGOTIATING SESSIONS FOR THE NORCAL AGREEMENT?

            17     A.     I WOULD SAY NOT.

            18     Q.     WERE YOU PRESENT FOR MOST OF THE NEGOTIATING 

            19   SESSIONS?

            20     A.     I WOULD SAY YES.

            21     Q.     WAS MISS DEVENCENZI PRESENT FOR ALL OF NEGOTIATING 

            22   SESSIONS AS FAR AS YOU KNOW?

            23     A.     AS FAR AS I KNOW.

            24     Q.     ON THOSE OCCASIONS WHEN YOU WERE NOT PRESENT, WHO 
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            25   WAS THERE IN YOUR PLACE?

            26     A.     IT WOULD MOST LIKELY HAVE BEEN ELLEN RYAN.

            27     Q.     DURING ANY OF THE NEGOTIATING SESSIONS THAT YOU 

            28   ATTENDED, DID THE SUBJECT OF INCREASED WAGES AND BENEFITS 
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             1   FOR CWS MRF WORKERS COME UP?

             2     A.     NEVER DID.

             3     Q.     ON THOSE OCCASIONS WHEN YOU MISSED SESSIONS, DID 

             4   YOU GET A REPORT FROM MISS RYAN ABOUT WHAT HAPPENED AT THE 

             5   SESSION?

             6     A.     YES, BOTH A REPORT FROM MISS RYAN OR FROM SUSAN 

             7   DEVENCENZI.

             8     Q.     DID EITHER OF THEM EVER REPORT TO YOU THAT THE 

             9   SUBJECT OF INCREASED WAGES AND BENEFITS FOR CWS'S MRF 

            10   WORKERS HAD COME UP IN DISCUSSION?

            11     A.     NEITHER OF THEM DID.

            12     Q.     AND AT ANY OF THE NEGOTIATION SESSIONS WITH NORCAL 

            13   THAT YOU ATTENDED, DID THE SUBJECT OF TEAMSTERS REPRESENTING 

            14   THE MRF WORKERS COME UP?  

            15     A.     I DON'T BELIEVE IT WAS DURING THE NEGOTIATIONS.

            16     Q.     THAT'S WHAT THE QUESTION IS ABOUT.

            17     A.     I DON'T RECALL THAT OCCURRING.  MAYBE YOU CAN ASK 

            18   ANOTHER QUESTION RELATED TO WHEN IT DID OCCUR.

            19     Q.     I WILL.  I HAVE A FEW QUESTIONS.  

            20             IN THE FINAL AGREEMENT THAT WAS EXECUTED BETWEEN 

            21   NORCAL AND THE CITY OF SAN JOSE IN APRIL, 2001, WAS THERE 

            22   ANYTHING THAT REQUIRED CWS OR NORCAL TO PAY WAGES AND 

            23   BENEFITS TO MRF WORKERS BEYOND WHAT WAS SET FORTH IN THEIR 
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            24   PROPOSAL?  

            25     A.     NO, I DON'T THINK SO.

            26     Q.     AS I RECALL, WHEN THE MATTER WAS SUBMITTED TO THE 

            27   CITY COUNCIL INITIALLY IN OCTOBER 10 OF 2000 AND THEY TOOK 

            28   UP YOUR RECOMMENDATIONS, THE MAYOR AND OTHER COUNCIL MEMBERS 
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             1   SUBMITTED A, THEIR OWN MEMORANDUM TO THE COUNCIL, CORRECT?

             2     A.     THAT'S CORRECT.

             3     Q.     AND THEY RECOMMENDED THAT THE THREE SELECTED, OR 

             4   FINAL THREE COMPANIES BE REFERRED TO THE CITY AUDITOR FOR 

             5   REVIEW TO LOOK AT THE OPERATIONAL AND FINANCIAL FEASIBILITY 

             6   OF THE COMPANIES, CORRECT?

             7     A.     THAT'S CORRECT.

             8     Q.     WHAT WAS THE PURPOSE OF THAT, FROM YOUR POINT OF 

             9   VIEW?

            10     A.     IT WAS TO, I THINK IT RELATES TO THE QUESTION YOU 

            11   ASKED IN THE VERY BEGINNING.  THIS WAS A VERY IMPORTANT 

            12   CONTRACT, AND THE COUNCIL, THE RECOMMENDATION, THOSE COUNCIL 

            13   MEMBERS WANTED TO BE SURE THAT THIS WAS, THE INFORMATION 

            14   PRESENTED WAS TRUE AND CORRECT, AND THE PROPOSERS COULD DO 

            15   THE WORK THEY PROPOSED AT THE RATES THEY PROPOSED.

            16     Q.     NOW, IN ANALYZING THE FINANCIAL FEASIBILITY OF 

            17   THESE COMPANIES, WOULD YOU THINK THAT IT WOULD BE IMPORTANT 

            18   FOR THE AUDITOR TO BE MADE AWARE OF ANY SUBSTANTIAL 

            19   INCREASES IN LABOR COSTS THAT WERE NOT REFLECTED IN THEIR 

            20   PROPOSAL?

            21     A.     I WOULD THINK SO.  YES.

            22     Q.     TO YOUR KNOWLEDGE, WAS ANYTHING COMMUNICATED TO THE 

            23   CITY AUDITOR TO EXPLAIN THAT THE MRF WORKERS DOWN THE ROAD 
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            24   WOULD BE GETTING SUBSTANTIALLY HIGHER WAGES AND BENEFITS 

            25   THAN WHAT WAS SET FORTH IN THE PROPOSAL?

            26     A.     NO INFORMATION THAT I'M AWARE OF WAS GIVEN TO THE 

            27   AUDITOR RELATING TO THAT.

            28     Q.     I'M LOOKING AT THE TIME, AND UNFORTUNATELY IT'S 
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             1   JUST SHY OF 4:00 O'CLOCK.  WOULD THAT BE A CONVENIENT TIME 

             2   TO TAKE A RECESS?

             3             THE FOREMAN:  SURE.  DO YOU WANT TO CONTINUE TODAY 

             4   OR RECESS -- 

             5             MR. FINKELSTEIN:  I THINK STAFF HAS ASKED THAT IT 

             6   NOT GO BEYOND 4:00.  

             7             THE FOREMAN:  BEFORE WE RECESS, MR. MOSHER, I 

             8   WOULD LIKE TO READ YOU AN ADMONITION REGARDING THE 

             9   CONFIDENTIALITY OF THE PROCEEDINGS TODAY.  

            10             YOU ARE ADMONISHED NOT TO REVEAL TO ANY PERSON, 

            11   EXCEPT AS DIRECTED BY THE COURT, WHAT QUESTIONS WERE ASKED 

            12   OR WHAT RESPONSES WERE GIVEN OR ANY OTHER MATTERS CONCERNING 

            13   THE NATURE OR SUBJECT OF THE GRAND JURY'S INVESTIGATION 

            14   WHICH YOU LEARNED DURING YOUR APPEARANCE BEFORE THE GRAND 

            15   JURY, UNLESS AND UNTIL SUCH TIME ÁS THE TRANSCRIPT OF THIS 

            16   GRAND JURY PROCEEDING IS MADE PUBLIC.  VIOLATION OF THIS 

            17   ADMONITION IS PUNISHABLE AS CONTEMPT OF COURT.  

            18             DO YOU UNDERSTAND THAT?  

            19             THE WITNESS:  I UNDERSTAND, SIR.  

            20             MR. FINKELSTEIN:  THANK YOU VERY MUCH, MR. MOSHER.  

            21             WE'LL SEE YOU TOMORROW MORNING AT 10 A.M.

            22             THE WITNESS:  HOW LONG WILL WE GO TOMORROW?
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            23             MR. FINKELSTEIN:  I THINK AT LEAST, IT'S MY 

            24   UNDERSTANDING WE'RE NOT GOING TO BE IN SESSION TOMORROW 

            25   AFTERNOON.  

            26             THE FOREPERSON:  YES.  

            27             MR. FINKELSTEIN:  IT WILL BE TO NOON.  

            28             THE WITNESS:  I AM FROM OUT OF TOWN, SO I'M TRYING 
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             1   TO MAKE ARRANGEMENTS TO GO HOME AND PERHAPS RETURN NEXT 

             2   WEEK -- 

             3             MR. FINKELSTEIN:  PERHAPS.  THANK YOU VERY MUCH.  

             4             THE WITNESS:  THANK YOU, IF I MAY, FOR THE HEARING 

             5   DEVICE.  

             6             MR. FINKELSTEIN:  OH, SURE.  

             7             THE FOREMAN:  WE'RE ADJOURNED UNTIL TOMORROW 

             8   MORNING AT 10:00 O'CLOCK.  

             9             (COURT WAS ADJOURNED FOR THE DAY.)

            10   

            11             

            12             

            13             

            14             

            15             

            16             

            17             

            18             

            19             

            20             

            21             

            22             
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            23             

            24             

            25             

            26             

            27             

            28             
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             1                     
                                   REPORTER'S CERTIFICATE 
             2   
                 
             3             
                           I, SUE HERFURTH, DO HEREBY CERTIFY THAT THE 
             4   
                 FOREGOING IS A FULL, TRUE AND CORRECT TRANSCRIPT OF THE 
             5   
                 PROCEEDINGS HAD IN THE WITHIN-ENTITLED ACTION HELD ON THE 
             6   
                 17TH, 25TH, AND 26TH DAYS OF JANUARY, 2006; 
             7             
                           
             8             THAT I REPORTED THE SAME IN STENOTYPE, BEING THE 

             9   QUALIFIED AND ACTING OFFICIAL REPORTER OF THE SUPERIOR 
                 
            10   COURT OF THE STATE OF CALIFORNIA, IN AND FOR THE COUNTY OF 
                 
            11   SANTA CLARA, APPOINTED TO SAID COURT, AND THEREAFTER 
                 
            12   THE SAME WAS TRANSCRIBED BY COMPUTER UNDER MY DIRECTION AS 
                 
            13   HEREIN APPEARS.
                           
            14             I HAVE ADHERED TO CIVIL CODE OF PROCEDURE SECTION 

            15   237(1)(2), SIXTH DISTRICT COURT OF APPEAL MISCELLANEOUS 
                 
            16   ORDER 96-02, BY SEALING THROUGH REDACTION OF ALL 
                 
            17   REFERENCES, IF ANY, TO JUROR-IDENTIFYING INFORMATION,
                 
            18   INCLUDING BUT NOT LIMITED TO NAMES, ADDRESSES AND TELEPHONE 
                 
            19   NUMBERS.
                           
            20             DATED THIS 4TH DAY OF JUNE, 2006.
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            21   
                 
            22   

            23                                                                      
                 
                                                                             
            24                            ____________________________
                                          SUE HERFURTH, C.S.R.
            25                            CERTIFICATE NO. 9645 
                           
            26   

            27             

            28             

                                    SUE HERFURTH, CSR #9645                  
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