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SAN JOSE Memorandum

CAPITAL OF SILICON VALLEY

TO: HONORABLE MAYOR & FROM: Debra Figone
CITY COUNCIL
SUBJECT: SEE BELOW DATE: November 12,2009

SUBJECT: CLARIFICATION REQUESTED BY THE ADMINISTRATION
REGARDING CERTAIN POLICE RECORDS [PHOTOGRAPHS] TO BE
POSTED ON THE CITY'S WEBSITE REGARDING THE OFFICER-
INVOLVED SHOOTING OF MR. DANIEL PHAM ON MAY 10, 2009

INFORMATION MEMO

Attached please find a memo that summarizes the City’s response to the November 4, 2009
Rules & Open Government Committee direction to release police records regarding the officer-
involved shooting of Mr. Daniel Pham that occurred on May 10, 2009.

The purpose of the attached memorandum is to seek clarification with respect to the Committee’s
direction in regard to photographs that make up part of the police record. As a result, no |
photographs have been posted to the website as part of the release of police records. As of
November 13, 2009, the following items will be posted to the City Clerk’s website:

Cover letter from the Chief of Police;

Synopsis/Summary of the Events of SJPD Case #09-130-0526;

Transcripts of 911 calls and dispatcher communication;

4 audio links of the 911 calls and dispatcher communication

—Track 1 — Recording of reporting party neighbor talking to call taker.

~Track 2 — Recording of reporting party inside house talking to call taker.

—Track 3 — Recording of family talking to call taker to learn when they could return

home. :

~ —Track 4 — Recording of Dispatcher and Officers as they handled the call.
»  Redacted SJPD Police Report #09-130-0526
»  Background Event Chronology of SJPD Event # P091300526 from the Computer
Aided Dispatch (CAD)

Additionally, on November 13, 2009, the City will hold a media briefing to review the above
information and respond to any questions regarding the disclosed materials. This memorandum




will be linked to the City Clerks’ website where the police records are made available to provide
additional information on the current disposition regarding the release of photos.

Additionally, on November 13, 2009, the City will hold a media briefing to review the above
information and respond to any questions regarding the disclosed materials. If you have any

questions regarding this memorandum, please contact Deputy City Manager Deanna Santana at
535-8280.

DEBRA FIGONE
City Manager
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ITEM:

CITY OF M
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CAPITAL OF SILICON VALLEY

TO: RULES & OPEN GOVERNMENT FROM: Deanna J. Santana

COMMITTEE Robert L. Davis
SUBJECT: SEE BELOW DATE: November 12, 2009
)

Approve ' Date // / N /07
A

SUBJECT: CLARIFICATION REQUESTED BY THE ADMINISTRATION
REGARDING CERTAIN POLICE RECORDS [PHOTOGRAPHS] TO BE
POSTED ON THE CITY'S WEBSITE REGARDING THE OFFICER-
INVOLVED SHOOTING OF MR. DANIEL PHAM ON MAY 10, 2009

RECOMMENDATION

A. Provide clarification regarding which, if any, photographs that are a part of the police
report(s) associated with the officer-involved shooting of Mr. Daniel Pham on May 10,
2009 should be released publicly in response to Public Records Requests.

B. Provide clarification regarding which, if any, photos that are released publicly should also
be posted on the Internet.

C. Staff recommendation on whether to release photographs will be verbally issued on
November 18, 2009, and is pending further input from Pham family members and
attorneys, but the Administration’s preliminary suggestion is to not release the following
types of photographs if the Rules & Open Government Committee elects to release any

photographs:

1. Autopsy or morgue;

2. Photographs unnecessarily graphic.

3. Photographs that reveal the location of the residence of a reporting party that was

not at the location of the incident or unnecessarily intrude upon that reporting
party’s expectation of privacy regarding the interior portions of his/her residence;

4. Photographs that unnecessarily expose the interior portions of the Pham family
residence.

5. Photographs of involved police officers.

6. Photographs which contain identifying information such as license plates,

addresses, etc.

BACKGROUND

On November 4, the Rules Committee considered the release of police records for the officer-
involved shooting of Mr. Daniel Pham on May 10, 2009. At that meeting, the Rules & Open
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Government Committee (Committee) directed the Administration to release all records
pertaining to this incident and to post this information onto the City Clerk’s website by
November 13, 2009. Furthermore, as part of the Committee action, the Committee requested
that the Police Department meet with the Pham family attorney Ms. Teresa Nguyen (that spoke
at the Committee on November 4, 2009) and provide an opportunity for the Pham family to view
the police records and hear the audio recordings that would be subject to disclosure.

Since that action, the Administration has been working diligently to prepare the police records
for posting to the website and to ensure that the information is appropriately redacted. As part of
this effort, staff has referred several times to the video record (e.g., Granicus) of the Committee
meeting to ensure that actions are compliant with the direction. As part of this due diligence, it
should be noted that there is an absence of Committee direction and discussion with respect to
the disclosure options for the potential release of photographs that are part of this record.

The purpose of this memorandum is to seek clarification with respect to the Committee’s
direction in regard to photographs that make up part of the police record. As a result, no
photographs have been posted to the website as part of the release of police records. As of
November 13, 2009, the following items will be posted to the City Clerk’s website:

. Cover letter from the Chief of Police;

= Synopsis/Summary of the Events of SJPD Case #09-130-0526;

=  Transcripts of 911 calls and dispatcher communication;

* 4 audio links of the 911 calls and dispatcher communication
—Track 1 — Recording of reporting party neighbor talking to call taker.
—Track 2 — Recording of reporting party inside house talking to call taker.
—Track 3 — Recording of family talking to call taker to learn when they could return

home.

—Track 4 — Recording of Dispatcher and Officers as they handled the call.

»  Redacted SJPD Police Report #09-130-0526

=  Background Event Chronology of SJPD Event # P091300526 from the Computer
Aided Dispatch (CAD)

Additionally, on November 13, 2009, the City will hold a media briefing to review the above
information and respond to any questions regarding the disclosed materials. This memorandum
will be linked to the City Clerks’ website where the police records are made available to provide
additional information on the current disposition regarding the release of photos.

ANALYSIS

This section outlines policy options for the Committee to consider and provides the outcome of
the meeting with the Pham family attorneys.
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Police Record Regarding Collection of Photographs

The collection of photographs contained in the police record of the incident are both numerous
and explicit in what they depict. While they are a part of the record and do help tell the story of
what was occurring that day, many of the photographs are very graphic in nature, some contain
nudity, and other contain personal/private information.

Summary of Pham Family Review of Police Records

On November 10, 2009, the Police Department met with Pham family members and their
attorneys to review the police records, dispatch tapes, and a select group of photographs that
were carefully selected to the types of photographs taken, while at the same time, to not be too
graphic. At that meeting, the family expressed its desire to reserve their right to privacy and
dignity and suggested that additional information would be forthcoming on the position of the
Pham family with respect to the release of photographs.

On November 11, 2009, one of the Pham family attorneys communicated to the Police :
Department of the desire for the City to not disclose any autopsy photographs and expressed that
correspondence to the City would be issued that confirmed the family’s position. As of
November 12, 2009, Pham family attorneys Mr. Paul Caputo and Ms.Teresa Nguyen advised
that they were meeting with the Pham family during the evening hours and would advise the
Police Department of the family wishes regarding the photographs during the morning of
November 13, 2009. A verbal update will be provided at the November 18, 2009 Committee
meeting that summarizes any additional communication with-the Pham family to further inform
the Committee of its decision making process.

Summary of a Reporting Party Privacy Concerns

As previously shared with the Committee on November 4, 2009, a reporting party that was not at
the location of the incident, who called the Police Department to report the incident, expressed a
desire to not have the audio tape released due do privacy concerns. The audio tape has been
altered per the Committee direction and will be posted to the website, with an accompanying
transcript. However, it should also be noted that there are photographs of the residence of the
reporting party in the police records. This reporting party has made clear the desire to remain
anonymous and to maintain privacy.

Disclosure Options & Policy Considerations

Given the lack of Committee discussion and specific direction, combined with the disposition of
the Pham family and the reporting party, the Administration would like to present options for the
Committee to evaluate for purpose of providing direction with respect to the release of
photographs.

The Committee may want to consider making them available for viewing at the Police
Department, but not posting them on the Internet. This would allow those who are genuinely
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interested in understanding what occurred on May 10" to view the photographs, but would not
make them available in a manner that allows their easy distribution across the Internet by those
who are interested only in the sensational nature of the images. It should be noted though, that
making the photographs available for viewing at the Police Administration Building would result
in the potential release of the photographs or posting to the Internet, since with such an action the
City would be required to release a copy of the photographs if an individual that elects to view
them also requests a copy of them. In this case, the City would be required to provide a copy of
the photographs.

Table 1: Policy Options & Considerations

Option Policy Considerations
= There are over 1,000 photographs that make up the photographic record.
1. Make available ALL = This would not respond to the Pham family request to not release all photos for
Photographs by posting concerns for privacy and dignity.
them to the City’s = Photos posted to the website can be copied and broadly circulated.
Website = The photos are very graphic and contain images that could be disturbing to adults

and unsuitable for minors.

= Allows for the release of some photos that would characterize the scene of the
incident and provide context.

= Photos posted to the website can be copied and broadly circulated.

= The photos are very graphic and contain images that could be disturbing to adults

~ and unsuitable for minors.

" Suggested criteria for a select group of photos would be:

a. No autopsy or morgue photographs

b. Photographs that are unnecessarily graphic.

c. Release photos that show weapons/knife, suspect’s injuries, victim’s injuries,
overview of the incident scene, etc.

d. Photographs that reveal the location of the residence of a reporting party that
was not at the location of the incident or unnecessarily intrude upon that
reporting party’s expectation of privacy regarding the interior portions of his/her
residence;

e. No photos that unnecessarily expose the interior portions of the Pham family
residence. ‘

f. No photos of involved police officers.

g. No photos which contain identifying information such as license plates,
addresses, etc.

2. Make available
SELECT Photographs
by posting them to the
City’s Website

= Requires physical viewing of the photographs and results in somewhat limiting the

3. Make available ALL or circulation/viewing of the photographs.

SELECT Photographs for = A viewer could request copies of the photographs and the Police Department would
Viewing at the Police » be required to duplicate them and disclose them. This could result in broader
Administration Building, circulation of the photographs or posting to a website.

and provide copies of = This would not respond to the Pham family request to not release all photos for
photographs upon request. concerns for privacy and dignity.

»  Suggested criteria for a select group of photos would be the same as noted above.

= Protects the privacy and dignity of the deceased.

= Protects the privacy interests of the Pham family and the reporting party who wishes
to remain anonymous,

= Does not distribute graphic photographs that contain disturbing images.

= Information already released is not complemented with photographic representation.

4. Do Not Release Any
Photographs
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COORDINATION

This report has been coordinated with the Office of the City Attorney.

CEQA

Exempt.

DEANNA J. SANTANA OBERT L. DAVIS

Deputy' City Manager % Chief of Police




