RULES COMMITTEE: 1-26-11
ITEM: H.3

CITY OF M

SAN JOSE Memorandum

‘CAPITAL OF SILICON VALLEY

TO: RULES AND OPEN FROM: RICHARD DOYLE
GOVERNMENT COMMITTEE City Attorney
SUBJECT: PREVAILING WAGES - DATE: 01-20-2011
LIQUIDATED DAMAGES
WAIVER REQUEST
Approved Date
BACKGROUND

On January 6, 2011, Alfredo Gonzalez, Responsible Managing Officer of R.A.N. Electric Inc.
(“R.A.N.”) submitted a letter to the City Clerk requesting the City Council to waive the
liquidated damages assessed against R.A.N. for a prevailing wage violation on the Electric Cart
Storage project at the Water Pollution Control Plant. On January 10, 2011, the City Clerk’s
Office forwarded the letter to the City Attorney’s Office and the Department of Public Works.

The matter arises out of the public works construction contract entered into by the City of San
Jose. On April 20, 2010, the City Council awarded a construction contract [Item 2.6] in the
amount of $138,000 to R.A.N. Electric Inc. for the Electric Cart Storage project.

The bid specification and contract required that prevailing wages be paid for all construction
work required. The prevailing wage provisions contained in the specifications, including the
imposition of liquidated damages, are consistent with the prevailing wage enforcement
mechanisms approved by the City Council on May 27, 2003. A copy of the staff report,
including proposed liquidated damage language, is attached.

The City’s Office of Equality Assurance (“OEA”) monitored the project for compliance with the
prevailing wage requirements. During construction, OEA discovered a prevailing wage violation
and subsequently required restitution be made to one affected worker and assessed liquidated
damages against the prime contractor as required. OEA has provided a Summary of Prevailing
Wage Investigation (“OEA Summary™) and is attached. )

ANALYSIS

As mentioned above, this matter arises out of a contract entered into between the prime
contractor and the City of San Jose. The contract contained a prevailing wage requirement and a
liquidated damage provision if the prevailing wage requirements were violated. Under the
liquidated damages provisions, the City and the Contractor recognized that a breach of the
applicable prevailing wage provisions would cause the City damage by undermining the City’s
goals in assuring timely payment of prevailing wages, and would cause additional expense in
obtaining compliance and conducting audits, and that the delays, expense and difficulty involved
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in making a precise determination would be impracticable and/or extremely difficult.
Accordingly, the contract provides that:

A. The City is not obligated to make any payment due the Contractor until Contractor
has performed all of its obligations under the prevailing wage provisions.

B. In the event of a breach of the prevailing wage requirements, Contractor shall pay to
the City as liquidated damages the sum of three (3) times the difference between the
actual amount of wages paid and the amount of wages that should have been paid.

Restitution to the affected worker has been made by the prime contractor as required. There is
no requirement in the contract that the violation be “willful” or “intentional” in determining
whether liquidated damages apply. In fact, the purpose of liquidated damage as set forth in the
contract is so that the parties would not have to attempt to determine the extent of the penalty or
damages. The contract also does not provide any discretion in assessing liquidated damages if
there is a violation of the prevailing wage requirements nor does the contract provide for any
mechanism to waive liquidated damages.

| Based on OEA’s monitoring of the project, OEA determined that a violation of the prevailing
! wage requirements contained in the contract had occurred as described in the OEA Summary
attached. As a result, liquidated damages were assessed against the prime contractor.

CONCLUSION

The prevailing wage requirements contained in the contract described above are contract
provisions. These provisions are consistent with the prevailing wage enforcement mechanisms
approved by the City Council on May 27, 2003. OEA determined that a prevailing wage
violation had occurred under the contract.

If the Committee believes that a waiver of liquidated damages may be appropriate under these
circumstances, the Prevailing Wage Policy should be scheduled for a future City Council
meeting so that the City Council can more fully discuss the implications of a waiver on the
prevailing wage mechanisms and provide direction to City staff to change these mechanisms to
allow such a waiver. Once a waiver process has been approved by the City Council, the City
Manager could apply the standards for such a waiver to the City project described above.

COORDINATION

This memorandum has been coordinated with the Public Works Department.

Richard Doyle, City Attorney

By

Kenneth D. Johnson
Sr. Deputy City Attorney

&
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R.AN. ELECTRIC INC.
76 Broadmoor St.
San Leandro CA 94577
Contractors License No.733480
Tel: (510) 635-1350 Fax: (510) 635-8868

December 20, 2010

Re:  City of San Jose
Electric Cart Storage Building at the WPCP
Non-Compliance of Labor Code & Prevailing Wage Violation

To Whom it May Concern:

We are writing 1o request the violation penalty issued to our company on the project titled
"Electric Cart Storage” to be placed on the upcoming Rules Committee Agenda.

We understand the mistake made but we would like to clarify that this was not done
intentionally. We in no way intended to take from Gustavo what is rightfully his, this was
simply a mistake made due to us not being fully aware of the proper classifications. This
is the first time that we have come across this error and we are sure that we are not the
only ones who have same the same mistake. However we have made the proper
corrections to fix the mistake on our end and have reimbursed Gustavo Vella for the
amount noted. As this was not done intentionally we urge you to remove the liquidated
damages as this was simply an error,

‘We would also like to point ont that the City of San Jose has also made an error as they
had told us that we required to have 3 inside wiremen on site prior to hiring an
apprentice. However this was not the case and after contacting ABC-GGC and the DIR
we were able to clarify that the City of San Jose was incorrect before any labor laws were
violated. This a great example of how everyone makes mistakes and even the City of San
Jose in this case. The City of San Jose is not being penalized por fined for their mistake
and R.AN Electric shouldn't be either, We urge you to please reconsider the penalty
being applied to us on this project as it was simply a mistake.

If you require any further information please don't hesitate fo contact us at the
information listed above.

ey -

Alffedo Gonzalex”” 7
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SAN JOSE Memorandum

CAPITAL OF SILICON VALLEY
TO: Making Government Work Better FROM: Richard Doyle
Committee Nina Grayson

SUBJECT: LIVING & PREVAILING WAGE DATE: 05-05-03
. PROGRAM [CR:10-22-02-3.3(d)]

RECOMMENDATION

Adoption of a resolution providing that all City coniracts contaising prevailing wage and living
wage requirements include as remedies for a breach of these requirements provisions giving the
City the right to conduct an audit, collect liquidated damages and withhold compensation.~

BACKGROUND

At the April 1, 2003 Council meetiing, staff was directed to return to the Making Goverhment
Work Better Committee with the following:

1. Draft amendments to the City’s wage policy reselutions to include provisions for the
payment of liquidated damages to compensate the City for a breach of the prevalhng/hvmg
wage requirements;

2. Coordinate amendments with the Santa Clara & San Benito Counties Building &

Construction Trades Council;

Research feasibility of assignment of claims;

Research feasibility of including audit rights in all construction and service and mamtenance

contracts;

5. Research feasxbxhty of submitting pro forma payroll at time of bids;

6. Redevelopment Agency to provide funding support for Office of Equality Assurance labor
compliance services.

bl

ANALYSIS

1. Draft Contractual Provision

Attached fo this memorandum is a draft contractual provision. Staff is recommending that a
contractual provision substantially liké the one attached be included in all contracts containing
prevailing/living wage requirements. The draft provision would have to be modified depending
upon the type of contract into which it would be inserted.
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2, Withholding Payment

3. Audit

The proposed draft provision also includes a requirement giving the City the right to perform an
audit to verify contractor’s compliance with the prevailing/livihg wage requirements,

4. Liguidated Damages for Failing to Pay the Appropriate Wage

liquidated damages, Accordingly, the proposed draft contractual . provision Tequires the
contractor to pay liguidated damages to compensate the City for such damage.

Achieving the above bencfits is severely undermined when a contractor fails to pay the
prevailing or living wage. Moreover, the damage fo the City caused by the failure to pay the
applicable wage is not necessarily remedied by the coniractor's payment of restiftution. For -
example, the payment of Testitution does not necessarily remedy the fact that the City did not
receive the benefit of increased competition or the hiring of a more efficient work force,

The draft provision proposes that the amount of liquidated damages be three (3) times the
amount of underpayment. This amount takes into account that the arnount of damage suffered by
the City increases with the length of the wnderpayment and the number of workers who were
underpaid.



Rules and Open Government Committee
January 20, 2011 _
Subject: Prevailing Wages — Liquidated Damages Waiver Request

Page 6

Making Government Work Better Committee

Subject: Living & Prevailing Wage Program [CR:10-22-3. 3(d)]
May 5, 2003

Page 3

5. Asslenment of Claims

Staff does not recommend that the proposed draft prowsmn contain any reqﬁiremmts regarding
the assignment of claims. Staff believes that this issue is best left to a case-by-case ana1y515 of
the particular facts and circumstances of the matter at hand.

The City hes the legal ability to assign claims. The City could assign to others its rights to
pursue a claim for a breach of the prevailing/living wage provision of a City contract. However,
if such an assignment were to. occur; the City loses some elements of control as to how the
assigned claim is pursued. .

Workers are considered third-party beneficiaries to contractual prevailing/living wage
requirements and can bring a legal action to enforce breaches of such contractual requirements.
The City has the legal ability to accept fiom a contractor the assignment of any such- claim.
However, if the City accepted an assignment of such a claim it would have the risk of the claim
being defective for some reason unknown to the City.

In short, the assignment of claims raises a number of complex issues that make the concept of
questionable benefit to the City. This is especially true given the remedijes provided for in the
proposed draft contractual provision and the significant enforcement efforts undertaken by the
Office of Equality Assurance to make sure that workers get paid the appropriate wages.
Accordingly, staff recommends that the issue of assignment be analyzed within the context of
each particular case.

6.  Submission of Pro Forma Certified Payroll

Staff also does not believe it is mecessary for the proposed draft provision to include a
requirement that contractors submit a pro forma payroll at the time of bid openjng.

Upon notification that a contract has been awarded, the Office of Equahty Assurance mails a
letter and packet of labor compliance forms and instructions to the prime contractor. The packet
includes: current Department of Industrial Relations Prevailing Wage Determinations; List of
Subcontractors/Truckers/On-Site Suppliers Form; List of Employees Form; Instructions for
Filing Fringe Benefit Statement Form; Instmctions for Certified Payroll Reporting; City of San
Jose Public Works Payroll chortmg Form; Statement of Compliance Form; and Certification of
Posting and Distribution. Attached is a sample of the letter and labor compliance packet mailed
to each contractor awarded a City-funded project in excess of $1,000. By providing these

* detailed instructions and offering training to any contractor or subcontractor, submittal of a pro

forma payroll at time of bid opening would not add value and could delay the award process.

7. Office of Equality Assurance Staffing and Funding

The City’s Proposed Budget for Fiscal Year 2003-04 reallocates the funding for four positions
{.5 Director, 1 Contract Compliance Coordinator, 1 Contract Comphance Specialist, 1 Contract
Comphance Assistant and .5 Senior Office Specialist) and $10,000 in associated non—personal
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- costs from the General Fund to Capital Funds. These positions, which provide direct service to
various capital and bond programs, would charge their costs to these capital projects. The

For Fiscal Year 2003-04, the Redevelopment Agency has agreed to reimburse the Office of
Equality Assurance for its labor compliance services in the amount of $100,000. Attached is a
copy of the draft Project Services Memorandum. :

A more detailed discussion on the proposed budget is scheduled to occur at the May 22 Council
Budget Study Session for Strategic Support.

COORDINATION

This report has been coordinated with the Executive Director of the Santa Clara & San Benito
Counties Building & Construction Trades Council, ’

/ %4%\
Director, of Equality Assurance

Departinent of Public Works
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ATTACHMENT I

DRAFT MODEL CONTRACT PROVISION

Remedies For Contractor’s Breach Of Prevaillng Wage/Living Wage

Provislons, :
A. General: Contractor acknowledges it has read and understands that,

pursuant to the terms and conditions of this Contract, it is required to pay
workers either a prevailing or living wage (“Wage Provision”) and to
submit certain documentation to the City establishing its compliance with
such requirement. (“Documentation Provision.”) Contractor further
acknowledges the City has determined that the Wage Provision promotes
each of the following (collectively “Goals”): . . .

1. It protects City job opportunities and stimulates the City's -
economy by reducing the incentive to recruit and pay a
substandard wage to labor from distant, cheap-labor areas.

2, It benefits the public through the superior efficiency of welllpaid )

employees, whereas the payment of inadequate compensation
tends to negatively affect the quality of services to the City by
fostering high turnover and instability in the workplace.

3. Paying workers a wage that enables them not to live in poverty is
beneficial to the health and welfare of all citizens of San Jose -
because it increases the ability of such workers to attain
sustenance, decreases the amount of poverty and reduces the
amount of taxpayer funded social services in San Jose. ‘

4, It increases competition by promoting a more level playing field
among contractors with regard to the wages paid to workers,

Withholding Of Pavment. Contractor agrees that the Documentation
Provision {s critical to the City’s ability to monitor Contractor’s
compliance with the Wage Provision and to ultimately achieve the Goals.
Contractor further agrees its breach of the Documentation Provision
results in the need for additional enforcement action to verify compliance
with the Wage Provision. ’

In light of the cr.itical importance of the Documentation Provision, the City
and Contractor agree that Contractor’s compliance with this Provision, as )
well as the Wage Provision, is an express condition of City's obligation to

- make each payment due to the Contrdctor pursuant to this Contract. The

City is not obligated to'make any payment due the Contractor until
Contractéf has performed all of its obligations under these provisions.

Any payment by the Cify despite Contractor’s failure to fully perform its
obligations under these provisions shall not be deemed to be a waiver of
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C. Liquidated Damages For Breach Of Wage Provision: Contractor
agrees its breach of the Wage Provision would cause the City damage by
‘ Sermini . .

were not paid,

The City aiid Contractor mutually agree that making a precise
determination of the amount of City’s damages as a result of Contractor’s
breach of the Wage Provision would be impracticable and/or extremely -

_ difficult. There re, the parties agree that, in the event of such z breach, .
Contractor shal} pay to the City as liquidated damages the sum of three )
times the difference between the actya} amount of wages paid and the
amount of wages that should have been paid, ¥

D, Andit Rights. -Al records or documents required to be kept pursuantto
this Contract to verify compliance with the Wage Provision shall be made
available for audit at no cost to City, at any time during regular business
hours, upon written request by the City Attorney, City Auditor, City
Manager, or a designated representative of any of thege officers. Copies
of such records or documents shall be provided to City for audit at City

7
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ATTACHMENT II

o
AN JOSE : Department of Public Works

CAPITAL OF SILICON VALLEY

OFFICE of EQUALITY ASSURANCE
Month, Date, Year

Name

. Title

Company Name
Mailing Address
City, State and Zip Code

_ RE: Project Name

Dear Mr./Ms, :

The Office of Equality Assurance has been notified that Company Name has been awarded the
above referenced project in the amount of § and that construction is scheduled to begin
date.

The California Labor Code requires the payment of not less than the general prevailing rate of
per diem wages and rates for holiday and overtime on all public works projects over $1,000 and
adherence to all labor standards and regulations. Prime contractors are responsible for

compliance .of any and all subcontractors and lower tier subcontractors with all contract
provisions.

Enclosed are documents to be provided to your subcontractors:

Current Department of Industrial Relations General Prevailing Wage Determinations
List of Subcontractors/Truckers/On-Site Suppliers Form

List of Employees Form ' :

Instructions for Filing of Fringe Benefit Statement

Contract Compliance Fringe Benefit Statement Form

Instructions for Certified Payroll Reporting

City of San Jose Public Works Payroll Reporting Form

Statement of Compliance Form

As the prime contractor, you are required to file all of the above documents in addition to:

= Posting the Current Department of Industrial Relations General Prevailing Wage
Determinations at the construction site; and '

*  Signing the Certification of Posting andDistribution Form

The Contract Compliancé, Specialist assigned to monitor this project is pame of Contract

Compliance Specialist. Throughout this project, first name of Contract Compliance Specialist

will be your contact person regarding all labor compliance issues and requirements. First name

4 North Second Soreet, Suite 255anJose, CA 95113 tef (408) 2774025  fax (408) Z77-3885 21y (408) 710134



Rules and Open Government Committee
January 20, 2011

Subject: Prevailing Wages — Liquidated Damages Waiver Request

Page 11

Name
RE: Name of Project
Date .

Page Two

of Contract Compliance Specialist can be reached ‘at direct phone number or by email at e-maj]

address. Should your staff or any of the subcontractors wish to receive labor compliance
training, our Office will be happy to schedule ene, '

To ensure that appropriate wage rates and benefits are paid to employees performiné work on
this project, the Office of Equality Assurance requires receipt of the following labor compliance

documents within 10 days of issuance of the Notice to Proceed.

[ Labor Compliance Documents To Be Submilted by Whom
Certification of Posting and Distribution Form Prime Contractor :
" | Listof Subcontractors/Truckers/On-Site Suppliers Form | Prime Contractor and Subcontractors
List of Employees Form ) Prime Contractor and Subcontraciors
Contract Compliance Fringe Benefit Statement Form Prime Coptractor and Subcontractors ,
As soon as construction is initiated, the following documents are required to be submitted 10
days following each pay period,
- L3
Labor Compliance Documents - To Be Submitted by Whom
City of San Jose Public Works Payroll Reporting Form | Prime and Subcontractors
Statement of Compliance Form Prime and Subcontractors

Kindly use the enclosed Transmitta] Form when providing any and all documents to our Office,

Should these documents not be

received within the stated timeframes, it will constitute a

violation of your contract and a portion of your progress payment(s) may be withheld.

Thank you for your attention and coaperation.

Sincerely,
Nina 8. Grayson
Director
Enclosures
e Contract Compliance Specialist
Project Manager

z
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SAN JOSE _ Department of PublicI: Works

CAPITAL OF SILICON VALLEY

OFFICE of EQUALITY ASSURANCE
April 28, 2003

To Whom It May Concem:

PREVAILING WAGES

Attention is called to the fact that State of California Prevailing Wage Rate requirements apply to
this project. Copies of the General Prevailing Wage Determinations made by the Califomia
Director of Industrial Relations are available at the Office of Equality Assurance, 4 l\lon:tl:lvl"d
Strest, Suite 925, San Jose, CA 95113 and the Office of the City Clerk, 80! North First Street,
Room 116, San Jose, CA. 95110. The General Prevailing Wage Détermination is also available
via the Intemet at wwwdircacowDLSR/EWD. All questions regarding provailing wage
requirements are to be directed to the Office of Equality Assurance at 408-277-4025,
Please note the following classifications are not allowed on City of San Jose public works
construction contracts: '
Landscape Maintenance Laborer
Underground Utility Tradesman *
Landscape Tradesman I
Landscape Tradesman 11
Floor Preparation Worker Trainee, First 6 Months
Floor Preparation Worker Trainee, Second 6 Months
Floor Preparation Worker Trainee, Third 6 Months
Floor Preparation Worker Trainee, Fousth 6 Months
Floor Preparation Worker Trairiee, Fifth 6 Months
Floor Preparation Worker Trainee, Sixth 6 Months
Floor Preparation Worker Trainee, Seventh 6 Months
Fioor Preparation Worker Trainee, Eighth 6 Months
Floor Covering Handler Trainee, First 3 Months
Floor Covering Handler Trainee, Second 3 Months
Refrigeration Tradesman (Year 2)
Refrigeration Tradesman (Year 3)
Refrigeration Tradesman (Year 4)
Refrigeration Tradesman (Year 5)

DEBARRED CONTRACTORS

The following contractors have been debarred from bidding or performing work on any City

projects: ' L : .

Kelly Door Company, Inc. for the'periad June 27,2002 to November 27, 2003
Trimpak LLC for the period November 7, 2002 to November 7, 2005

ysof .
) r,-eécc of Equality Assurance
4 Noah Sccond Sweer, Suite 925 San Jose, CA 05113 ref (408) ZIT-4025  firr (408) TV7-3885 ey (408) 571-0834
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GENERAL PREVAILING WAGE DETERMINATIONS
MADE BY THE DIRECTOR OF INDUSTRIAL RELATIONS

PURSUANT TO CALIFORNLS LABOR CODE PaxT 7,
C R 1, ARTICLE 2, szc*rxous‘177o, 1773, AND 1773.1

INDEX: 2003-1 STATEWIDE Basic TRADE JOURNEYMAN RATES

M o N
Download aly Statem‘de Basic Trade Determinations (Pages 1-21) )

PAGE [DET ERMINATION

b
1 OILERMAKFR-BI, h) .

2 RON
2A° MCAL!&LIMMM
2B Eﬁ&l&m;mmmgm

2D-2F) TREE TRINMER

2H ATOR NDE,

+ Includes shift pay determinations, | : .
* A single asterisk after the expiration date of 5 determination indicates that 0o increase is required for projects advertised
while that determination is in effect. The determination remains i !

new determination by the Director of Industrial Relations. A new determination will become effectiye 10 days afteritis
issued. Contact the Divisiog of Labor Statistics and Ressarch at (415) 703-4774 afiec 10 days from the expiration date, if no
subsequent determination js issued, .

2. State of California, except Del Norte, Modoe and Siskiyou Counties,

b. Includes De} Norte, Modoe and Siskiyou Counties,

& Imperial, Inyo, Kern, Los Angeles, Mano, Orange, Riverside, San Bemardino, San Luis Obispo, Santa Barbara, and
Ventura, T ’

d. Includes Sen Diego County; excludes Mono County,

¢. Includes San Diego County, ,

L. Iocludes Fresno, Kings, San Diego, and Tulare Cuounties; excludes Inyo aod Mono Counties

g Alameda, Alpine, Amador, Butte, Calavecas, Cpll-lf:lm ntra Costa, Del Norte, Ef Dorado, Fresno, Glena, Humboldr,
Kings, [ake, Lassen, Madera, Marih, Maﬁposa,tMendocino, Mctccd,Modoc. Monterey, Napa, Nevada, Placer, Plumas,
Sacrameato, San Benito, San Franclsco, Sao Joaquin, San Mateo, Santa Clara, Santa Cruz, Shasta, Sictra, Siskiyou, Seleno,
Senoma, Stanislaus, Sutrer, Tehama, Trinity, Tulare, Tuolumane, Yolo and Yuba Counties,

b. Incledés Mono County,

I, Includes Inyo and Mono Counties,
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Page__of

SAN JOSE  LIST OF EMPLOYEES

CAPLTAL OF SILICON VALLEY

CONTRACTOR NAME:

PROJECT TITLE:

In the dhart below, list the name, prevalling wage classification to be used and rate of pay for each
employee expected to work on the above project. Include all classifications. See example below.

BASIC HOURLY

DATE OF HIRE
EMPLOYEE NAME CRAFT/TRADE ?3:%3\’: PAY | (indenture Date
_ . Contract) If Apprentice)
Example: John Smith Operating Engineer $27.31 4/1/1393
“ Laborer $23.34 8/15/2000

Questions regarding classifications allowed on Sen Jose projects should be direcied to the Office of Equality Assurance
at 408-277-4025. The receptionist will connect you to the Contract Compliance Speclalist assigned to this project.

For internet access to current wage rates and benefit information, you may contact the California Department .of
Industrial Relations web site at http:/iwww.dir.ca.govl. Chick on Statistics & Research. Scroll down to Cument
Prevailing Wage Determinations and click on the corresponding General Prevailing Wage Determinations Mgnu
{Journeymen). Scroll down and follow the directions until you locate the trade applicable to your contract. Prevailing
wages for City of San Jase contracts will be found under:
o - Step One Statewids,
o Step Two (A) Northern California, or
Revisad 4.2003 o Step Four for Santa Clara County

Office of Equality Assurance = 4 North 2™ Street, Sulte 825, San Jose, CA 85113 » Phone 408.277.4025 «» FAX 408.277.3885
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SANJOSE INSTRUGTIONS FOR FILING A

California Labor Code and City wage policies (Resolution Nos. 60932, 61144, 61716 and 68800) require
the filing of a Fringe Benefit Statement on each contract. The Code requires contractors to pay not less
than the basic hourly rate plus fringe benefits as predetermined by the Department of Industrial
Relations. The contractor’s obligation to pay fringa benefits may be met either by payment of fringes to

various plans, funds or programs or by making these payments to the employees as cash in lieu of
fringes. . ’

Properly filled out and submitted with supporting documentation, the Fringe Benefit Statement will notify
the City of San Jose that your firm should receive credit for employer pald benefits towards the total
hourly rate reguired in your contract. . ‘ ‘ .

FRINGE BENEFIT STATEMENT In general, benefits such as Vacation/Holiday, Health & Welfare and
Pension are considered fringes for payroll reporting purposes. Payroll deductions for items such as
Fund Administration and Dues, paid by the employee, are not considered “Fringes® and therefore will not
to be figured in any part of the wage schedule. (Please refer to the attached Clarification of Allowable
Emplover Fringe Benefit Payments and General Prevailing Wage Rate.)

The following instructions have been prepared to assist your firm in completing the City's Fringe Benefit
Statement Form. For further clarification, contact the City of San Jose Office of Equality' Assurance at:

Office of Equality Assurance
4 North 2™ Street, Suite 325
San Jose, CA 95113
Phone; 408.277.4025
Fax: 408.277.3885

INSTRUCTIONS

(A)  Name of Contractor or.Subcontractor: Fill in your firm's name.
(B) Project: Fillin the project title,

(C)  Classification: Indicate each prevailing wage classification you expect to use on this contract.
You may use additional sheets if necessary or attach a spreadsheet containing the same
Information to this form. ‘ ’

(D)  Calculate and input the hourly dollar amount for each benefit. If benefit amounts vary from
employee to employee, it may be beneficial to break down individual employee berefits in a
spreadsheet format and attach the spreadsheet to this form.

Contractors operating undet bargaining agreements may obtain the hourly dollar benefit
breakdown from their benefit plan administrators. If your firm does not operate under a
bargaining agreement, you may use the formulas on the next page to compute hourly benefils.
Please be advised that examples are provided only to demonstrate how the formulas are used. |

Revised 4.2003
Office of Equality Assurance = 4 North 2™ Street, Suite 925, San Jose, CA 95113 » Phone 408,277.4025 « FAX 408.277.3885"
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Annual Caleulation. The annual calculation is based on 2080 hours per week (40 hours x 52
weeks per year),

Use the Annual Formula: Employee's Basic Hourly Rate x Number of Benefit
Benefit Amount Hours (8 hours a day x number of days) + 2080 annual hours.

For Example: '
At $20 per hour, with | $20 x 80 hours = $1,600 divided by 2080 = $.77
80 vacation hours a

year the hourly rate Fringe Benefit Hourly Amount: $.77
calculates >>>>>>>

—

Monthly Calculation. The morithly calculation factor of 173.33 Is based on 2080 hours per
year divided by 12 months.

Use the Monthly | Formula: Monthly benefit plan contribution + 173.33. 7
Benefit Payment

For Example; . 2
If the employer pays

$200 permonth fora | A monthly plan confribution of $200 divided by 173.33 =5 1.15
medical benefit, the - T
monthly hourly rate | Fringe Benéfit Hourly Amount: $115
calcufates >>>>>>> -

(E}  Name of the Plan or Fund. To recelve credit for employer paid benefit contributions, contributions
must be documented, On the Fringe Benefit Statement, indicate the name of the Plan or Fund
and attach eppropriate plan contribution documentation described below. .

delineating all benefits per worker), as well as statements and copies of checks fransmitted
by your firm to the trust fund payments for these benefits.

* Pension Plan Documentation.” For your Pension Plan, please submit coples of the plan
dacumentation from the Plan Administrator including the plan summary, account balances, .
monthly or quarterly transmittals Into the accounts and coples of checks transmitted by your
firm to them as payments into these accounts.

* Vacation Plan/Paid Holiday Documentation. Pleass submit copies of your company's
policy for employer paid vacation and holidays. For vacation, please explain how you track
" the vacation hours for each employee. Additionally, please submit copies of monthly reporis

or statements from the bank/fund depository showing that the plan and vacation amounts are
available for the workers.

Offica of Equality Assurance « 4 North 2™ Street, Suite 925, San Jose, CA 985113 » Phone 408.277.4025 « FAX 408.277.3885
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» Use of Apprentices. To use an apprentice, your firm must be registered with an
apprenticeship program approved by the California Division of Apprenticeship Standards
(DAS). To pay a worker at the apprenticeship rate, you must provide documentation that
each such worker is registered as an apprentice. If the worker is not registered, the
journeyman rate must be pald. :

NOTE: Section 1777 of the California Labor Code details contractor obligations to pay
training funds into approved apprenticeship programs and the ratio of apprentices to
joumeymen performing work ort a public works contract.

Prior to commencing work on a public work contract of $30,000 or greater, every contractor is
: required to submit contract award information to an applicable apprenticeship program. For
more information, you may contact the local DAS office at: , ’

State of Californla
Department of Industrial Relations
Division of Apprenticeship Standards (DAS)
100 Paseo de San Antonio, Room 125
San Jose, CA 95113

The local Division of Apprenﬁceship Standards may be reached by telephone at 408-277-
1273 or by Fax at 408-277-9612. For more Information see the following Internet address:
http:l/www.dir.ca.goleASldas.html

(F)  Fringes Pald In Cash. indicate if some or all fringes will be added to the emplqyee’s basic hourly
rate.

ATTACHMENTS:
Fringe Bepefit Statement
Clarification of Allowable Employer Fringe Benefit Payments

Office of Equality Assuranca ~ 4 North 2™ Street, Suite 925, San Jose, CA 95113  Phone 408.277,4025 - FAX 408.277.3885
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Clarification of Allowable Employer Fringe Benefit Payments
And General Prevailing Wage Rate

Excerpt from Cajifornia Code of Regulations,

Title 8, Group 3. Payment of Prevaifing Wages Upon Publjc
Works,

pendents, or retireas,
(2) The rate of costs 1o tha contractor or subcontractor which may be reasonably anticipated In providing

benefits to employees, thelr families and dependents or to refirees pursuant to an enforceahle

(3) The rate of contribution Irrevocably made by the contractor or subcontractor for apprentice or other
tralning programs authorized by Section 3071 and/6r 3093 of the Labor Code.

Genera| Prevailing Rate of Per Diem Wages
(3) Includes:
(1) The pravailing basic straight-ime hourly rate of pay; and : .-
(2) The pravaifing rate for holiday and overtime work; and
(3) The pravailing rale of employer payments for any or all programs or benefits for employees;,
dependents, and retirees which are of the types enumerated below: -

(A) medical end hospital care, prescription drugs, dental care, vision care, diagnostic servl
and welifare benefits; )

(B) retirement plan benefits;

(C) vacations and holidays with pay, or cash payments in lieu thereof;

{D) compensation for injurles or iinesses resulting from occupational activity;

(E) Hife, accidenlal death and dismemberment, and disebility or sickness and accident insurance;

(F) supplementat unemployment benefits;

(G) thrift, security savings, supplamental trust, and beneficial trust funds otherwisa designated, provided alf of
the money except that used for reasonable administrative expenses Is refumed to the employees;

(H) occupational health and safety research, safely training, monitoring job hazards, and the fike, as specified
In the applicable collective bargalning agreement; -

(1) See dsfinition of "Employer Payments, (3).

(J) other bona fide benefits for employees, their families and dependents, or retirees es
the Director may determine; and

(4) travel time and subsistence pay as provided for in Labor Code Section 1773.8.

Ces, and other health
L

{b) The term "general prevalling rate of per dlem wages” does not Include any employer payments for:

(1) Job related expenses other than travel time and subsistence pay;

(2) Contract administration, operation of hiring halis, grievance processing, or similar purposes except for those
amounts specifically earmarked and actually used for adminlstration of those types of amployee or retirea
benefit plans enumerated above; .

(3) Union, organizational, professional or other dues except as they may be included in and withheld
from the basic taxable hourly wage rate; . )

(4) Industry or trade promotion;

(5) Pofitical contributions or activities;

(6) Any benefit for employees, their familias and dependents, or retireés Including any benefit

enumerated abave where the contractor or Subcontractor is required by Fedaral State, or local
law to provide such benefit; or

{7) Such other Payments.as the Director may determine fo exclude,

Prevailing Wage Fringe Benefit Form Attachment
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CONTRACT COMPLIANCE
FRINGE BENEFIT STATEMENT
CONTRACTOR NAME:__®
PROJECT: ®
. 1 cestify under penalty of perjury that fringe benefits are paid to the approved plans,
funds, or programs as listed below:
' Fringe Benefit Name of the Plan or Fund
Classification Hourly Amount . (Attach Premium Transmittal)
©  Vacation (D) ' ' (E)
- Note: Documentation of Plan . $ '
contribution must be returned Health & Welfare
with this statement 8
. . Pension
Please attach a copy of yourmost . _§
recent transmission into each Apprentice
medical, pension, profit sharing $
plan account indicatiog worker Other (specify) . -
name and amount of $ .
contribution.
Vacation
b .o »
Health & Welfare i
$
Pension
s
Apprentice .
$
Other (specify)
$ .
Vacation
s .
Health & Welfare
s
Pension
$
Apprentice
$
Other (specify)
$

L) 1 All (or some) fringes are paid as a cash payment in the employee’s basic hourly rate.

Company Name (Please Print) " Name and Title (Please Print)

Date e Signature

Office of Equality Assurance = 4 North 2" Street, Suite 925, San Jose, CA 95113« Phane 408.277.4025 » FAX 408.277.3885
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CONTRACT COMPLIANCE
FRINGE BENEFIT STATEMENT

CONTRACTOR NAME:

PROJECT:

I certify under penalty of perjury that fringe benefits are paid.to the approved plans,
funds, or programs as listed below:

Fringe Benefit Name of the Plan or Fund
Classification Hourly Amount {Attach Premium Transmittal)

Vacation

Note: Documentation of Plan 3

contribution must be retarned Health & Welfare -
with this statement * s
‘ Pension

Please attach a copy of your most
recent transmission into each Apprentice

medical, pension, profit sharing

plan account indicating worker Other (specify) . -
name and amount of 5

contribution,

Vacation .

s A ]
Health & Welfare

$

Pension

$

Apprentice

8

Other (specify)
$

Vacation

$

Health & Welfare
$

Pensiop

$

Apprentice

$

Other (specify)
$

D All (or some) fringes are paid as a cash payment in the employee’s basic hourly rate.

Company Name (Please Print) Name and Title (Please Print)
Date Signature
" Revised 4.2003

Office of Equality Assurance = 4 North 2™ Street, Suite 925, San Jose, CA 95113 = Phone 408.277.4025 « FAX 408.277.3885
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CITY OF

AN INSTRUCTIONS FOR
§WWJS§£ CERTIFIED PAYROLL REPORTING

. California Labor Code requires contractors to pay not less than the basic hourly rate plus fringe benefits

as predetermined by the Department of Industrial Relations. The contractor’s obligation to pay fringe
benefits may be met either by payment of fringes to various plans, funds or programs or by making
these payments to the employees as cash In lieu of fringes. = .’ '

The City of San Jose Public Works Payroll Reporting Form is modeled after the Public Works Payroll '

Reporting Form A-1-131 prepared by the California Department of Industrial Relations. This form has
been made available for the convenience of contractors and vendors required by City of San Jose
construction, maintenance or service contracts to submit cerified payrolls. Properly filled out, this form
will satisfy the requirements of California Labor Code Part 7, Section 1776 to file payrolls submitted in
connection with contracts for public work and maintenance contracts. (Note: A computer payroll report
is acceptable [with Statement of Compliance form attached] only if the same payroll information Is
included.) All compliance documents are to be accompanied by the Compliance Documentation
Transmittal Form provided by the Office of Equality Assurance. -

This payroll form provides for the contractor's showing on the face of the payroll all monies paid to the
employees, whether as basic rates or as cash in lieu of fringes and provides for the contractor's
representation in the staterment of compliance attached to the payroll that he/she is,paying to others
fringes required by the contract and not pald as cash in Yieu of fringes.

The following instructions have been prepared to asslst your firm In completing certified payrollteporting
forms. For further clarification, contact the City of San Jose Office of Equallty Assurance at: .

Office of Equality Assurance
4 North 2™ Street, Suite 825
San Jose, CA 95113
Phone: 408.277.4025
Fax; 408.277.3885

INSTRUCTIONS

{A) Name of Contractor or Subcontractor: Fill In your firm’s name.

(B) Contractor’s License #: Fill in your firm's license #

(C) Address: Fill in your firm’s address.
{D) Payroli No: Fill In your firm’s fiscal yeer payroll number.

(E) Week Ending: Fill in the last calendar day reported on the form. If this is a two-week pay period
please indicate. ' . '

(F) Self-Insured Certificate # [ Workers' Compénsation _Poljgue: Self-explanatory.

(G) Project or Contract No: Project title or Purchase Order Number.

Revised 4.2003 .
Office of Equality Assurance - 4 North 2 Sweet, Suite 935, San Jose, CA 95113 - Phone 408.277.4025 FAX 4082773885
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(1) Column_1 — Name, Address, and Social Security Number of Employes: The employee’s full name,
address & social security number must be shown on each weekly payroll submitted.

NOTE: Owner-operators performing work on-stte must be included on the payroll form with full
payrall detall Inciuding: number of hours worked, haurly rate of compensation/draw, gross amount
eamed on the City of San Jose contract and fotal gross amount received for the reported wesk.

(2) Column 2 —~ Work Classifications; List classification descriptive of work actually performed by
employees. Consull the General Prevailing Wage Determination made by the Director of Industrial

Relations for proper classification. If additional classifications are deemed hecessary, contact the

Office of Equality Assurance. Employees may be shown as having worked in more than one

classification provided accurate breakdown of hours warked is malntained and shown on the payroll
_ by use of separate line-entries.

(3) Column 3 - Hours Worked: List hours worked each day on City of San Jose Project. List hours
worked on non City of San Jose Projects under All Other Work, Enter overtime hours in accordance
with California Industrial Welfare Commission Order No, 16-2001.

(4) Column 4 — Total Hours. Indicate total of straight-fime hours worked {s) and total over-fime hours
worked (o). . '

(6) Column 5 — Rate of Pay, Including Fringe Bene :_In the Hourly Rate of Pay box, list actual basic
hourly rate paid the employee for straight time worked pius any cash in fieu of inges paid the
employees. When recording the stralght ime hourly rate include any cash paid in lleu of finges.
You should show separately that benefils are paid in cash on the Statement of Compliance. (See
"FRINGE BENEFITS" beiow.) For overtime, show overtime hourly rate paid, plus any cash in fieu of
fringes pald the employees. Payment of not less than time and one haf the basic or reguiar rate
paid is required for avertime. :

STATEMENT OF COMPLIANCE. See instructions for completing Statement of Compliance on the
next page.

(6) Column 6 — Gross Amount Earned:

a. 8an Jose Project: Enter the gross amount eamed on this project. If part of the ernployee’s-
weekly wage was eamed on a praject other than the project described on this payroll, enter
two separate gross amounts in column 6. In the first sub-column enter the amount eamed
on the City of San Jose project, and then enter the total gross amount eamed for aii projects
(including the San Jose project) in the sub-column: Total Al Projects, '

b. Travel & Subsistence: Enter the gross travel and or subsistence payment amourit pald to the
employee for the week reported.

c. Tolal Al Work: Enter the total gross amount eamed for the San Jose Project, Travel &
Subsistence, and All Other Work for the week reported. ‘

" (7) Column 7 ~ Deductions: Indicate deductions made in the appropriate box; if mare than the indicated
deductions are made, show the balance of deductions under “Other”; show actual total under "Total
Deductions”; and in an attachment to the payroll describe the deductions contained In the “Other”
column. If the employee worked on other jobs In addition to this project, show actual deductions from
his weekly gross wage,

Office of Equality Assurance - 4 North 2™ Street, Suite 925, San Jose, CA 95113 - Phone 408.277.4025 FAX 408.2773885
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(8) Column 8 — Net Wages Paid for Week and Check No.: Required.

Statement of Comgllance Required: While this formn need not be notarized, the statement is cerified

under penaity of perjury. Accordingly, the party signing this required statement should have knowedge
of the facts represented as true and must be the owner or other person holding interest in the fi irm.

Check Box A, Coniractors who pay all fringe benefits: A contractor who pays fringe benefits into
approved plans, funds or programs in amounts not less than were determined in the applicable
wage decision shall continue to show on the face of the payroll the basic cash' hourly rale and
overtime rate paid to his employees just as he has always done. Such contractor shall also
check Paragraph A. of the Statement of Compliance that he is paying to approved plans, funds
or programs not less"than the amount predetermined as fringe benefits for each craft. (Any
exceptions shall be noted in check box C.) -

" Check Box B. Contractors who pay no fringe benefits: A contractor who pays: no fringe benefits
shall pay to the employee, and insert in the straight time Hourly Rate of Pay column of the
payroli, an amount not less than the predetermined rate for each classification plus the amount
of fringe benefits determined for each classification in the applicable wage decision. Inasmuch
as it is not necessary to pay time and a half on cash pald In fieu of fringes, the ovedime rate shall
be not less than the sum of the basic predetermined rate, plus the half time premium on baslc or
regular rate, plus the required cash In ileu of fringes at the straight time rate. In addition, the
contractor shall check Paragraph B of the Stalement of Compliance to indicate that he is paying
fringe benefits in cash directly to his employees. (Any exceptions shall be noteg in check box C.)

Check Box C. Exceplions: Any contractor who is making payment to approved plans, funds or
programs in amounts jess than the wage determination requires is obllged to pay the diference
directly to the employees as cash In lieu of fringes. Any exceptions to Paragraph A or B,
-whichever the contractor may check, shall be entered in Paragraph C. ExplaIn the reason an

~ employee Is not paid the total fringes through contribution fo a plan or cash in lieu of fringes and
provide the hourly dollar amount, An attachment may be used for this purpose.

This section may alsa be used to explain other tht;holdmg such as child support or uniform
deductions. Such withholding amounts are reported as OTHER employee deductions on the
payroll-reporting form [see column (8) on the attached sample]

ATTACHMENTS: ‘
Clty of San Jose Public Works Payroll Reporting Form
Statement of Compliance

Office of Equality Assurance - 4 North 2™ Street, Suile 925, San Jose, CA. 95113 « Phone 408.277.4025 FAX 408.2773885
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CITY OF %

S AN O E STATEMENT OF COMPLIANCE
S {Certified Under Penaity of Perjury)
CAPITAL OF SILICON VALLEY
PROJECT:
PAYROLL PERIOD: to
First Day of Pay Period ’ Last Day of Pay Period

I, ___, the undersigned, am
{Name - print)

with the authority* to act

(Position in business)

for and on behatf of,

(Name of business and/or contractor)

certify under penalty of perjury that the records or coples thereof submitted and consisting of

. are the orlginals or true, fuli and
(description / no. of pages) .

N
comrect copies of the originals which depict the payroll record(s) of the actual disbursements by way.of

cash, check, or whatever form to the individual or individuals named.

Signature:
“Must be signed by the owner or .
othar person holding interest in Title:
the firm.
Date:,

D A. FRINGE BENEFITS ARE PAID INTO APPROVED PLANS, FUNDS OR PROGRAMS.
In addition to the basic hourly wage rates paid to each laborer or mechanic listed on the attached payroll, payments of
fringe benefits as fisted in tha contract have been or will be made to appropriate programs for the benefit of such
employaes, except as noted under item C below.

[] B. FRINGE BENEFITS ARE PAID IN CASH. -
Each laborer or mechanlc Eisted on the attached payroll has been paid as indicated on the payrofl, an amount not less

than the sum of the applicable basic hourly wage rate plus the amount of the required fringa benefits as fisted in the
contract, except as noted in item C below.

D C. EXCEPTIONS Please explain below.

Revised 4.2003
Office of Equality Assurance - 4 North 2™ Street, Sulte 925, San Jose, CA 95113 - Phone 408.277.4025 FAX 408.277.3885
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ary
‘SAN JOSE  cERTIFICATION OF POSTING AND DISTRIBUTION |

CAPITAL OF SILICON VALLEY

-« &%

Pursuant to California Labor Code 1773.2, a copy of the current G;aneral
Prevalling Wage Determination Made By The Director of Industrial Relations must
be posted at the public works construction. job’site. If more than one worksite

exists on any project, the applicable rates may be posted at a single location that -

is readily available to all workars.

Prevailing wage determinations with a single asterisk (') after the expiration date
that are in effect on the date of adveriisement of bids remain in effect for the life
of the project. Prevailing wage determinations with double asterisks (**) after the
expiration date Indicate that the basic hourly rate, overtime and holiday pay rates
and employer payments to be paid for work performed after this date have been
predetermined. If work is to extend past this date, the new rate 'must be paid.
The contractor should contact the Prevailing Wage Unit of the Division of Labor
Statistics and Research at (415) 703-4774 or the awarding body to obtain
predetermined wage changes. '

In addition to the California Labor Code requiremnent to post, the City of San Jose
requires that the prime contractor distribute the -current wage determination and
any subsequent wage- determinations applicable to this project to all
subcontractors on this job and certify posting and distribution by signature below.

’

The unfjersigned contractor certifies that the current General Prevailing Wage
Determination applicable to this project has been distributed and posted as
required. ' ’ ' :

Project Name:

Prime Contractor:,

{Signature of Authorized Representative)

“(Authorized Representative’s Panted Name)

(Authorized Representative Tile)

(Date)

Office of Equality Assurance » 4 North 2™ Street, Suite 925, San Jose, CA 95113 « Phone 408.277.4025 « FAX 408.277.3885
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CATTAUMNMENT Lrd

S DRAFT

PROJECT SERVICES MEMORANDUM
CITY OF SAN JOSE DEPARTMENT OF PUBLIC WORKS

ITEM1: PROJECT DESCRIPTION -

The Redevelopment Agency (“Agency”™) agreé’s fo reimburse the Office of
Equality Assurance (OEA) for time and materials in support of the Agency’s
public and private projects, as requested by the Redevelopment Agency.

ITEM2: PROJECT COORDINATION

This project is being coordinated through the Project Management Division of the
Redevelopment Agency and the City Department of Public Works, Office of -
Equality Assurance. The following are contacts for these agencies, respectively:

1. The Redevelopment Agency of San Jose '
Contacts: Bill Ekern, Director of Project Management

2. The Department of Public Works
Contacts: Nina Grayson, Director of Equality Assurance  »

ITEM3: SCOPE OF SERVICES

The Office of Equality Assurance will provide all labor compliance activities
associated with Agency approved public and private projects.

The term of this Project Services Memorandum shall be for the fiscal year 2003~
2004, to begin on July I, 2003 and end June 30, 2004.

ITEM 4: SCHEDULE OF PERF ORMANCE

a. Atthe Agency s request, Department of Pubhc Works shall provide a
schedule and estimated costs for providing labor compliance assistance for
an Agency-assisted project.

b.  Department of Public Works shall provide a monthly service summary
report for each respective month by the tenth of each month.

c. Depanment of, }’ubhc Wurks contact shall coordinate'a bi-monthy meeting,

commencing at the beginning of the fiscal year (July 1, 2002), between the
Agency and Department of Public Works to discuss, monitor and measure
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performance pursuant to this Project Services Memorandum and related
issues,

d.  The Agency shall conduct a quarterly evaluafion of the services provided
by Departmient of Public Works under the procedure for Additional
Contingency Services, Department of Works’ contact shall provide the
evaluation form to the -Agency. '

ITEM5: FUNDING

The Redevelopment Agency shall provide up to One Hundred Thousand Dollars
($100,000.00) in its budget for Labor Compliance services to the Department of
Public Works, generally described above under Scope of Services.

Property Management Program

Actual cost of compliance staff, supplies, equipment

and management, plus 15% overhead $100.000.00
TOTAL ' $100,000.00

ITEM 6: BASIC SERVICE REQUEST AND RESPONSE TIME .

ITEM8: MONTHLY BILLING AND SUMMARY REPORT,
.

A monthly billing and Summary report of all services, provided by the Department
for each preceding month, will be prepared by the Department and forwarded to
the Agency’s contact by the tenth (1 Og) of the following month, The
Redevelopment Agency will remit payment to the Department of Public Works
within thirty (30) days from receipt of billing. :
Costs for all Departmept services will be itemized and will Tepresent the aciual

. wages and hours worked by Department personnel and the supplies and materials
used on Agency-assigned requests. Personnel, vehicle and equipment costs will
include the appropriate fringe/paid absence charges identified on the itemized
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service charges sheet on the monthly billing. Non-personal costs for materials -
from City Warehouse Stores will include a twenty-two percent (22%) surcharge.
As agreed, a fifteen-percent (15%) administrative charge will be added to
Department costs, in lieu of the City overhead rates.

APPROVALS:

The Department of Public Works

Director of Equality Assurance

DATE
Deputy Director

DATE
The Redevelopment Agency of the City of San Jose -
Director of Project Management

DATE '
Deputy Executive Director

DATE
JDE:
Capital Project: Various
Sub-Project; + ‘Equality Assurance (Department of Public Works)
, ~
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NFFINE NF FOLIALITY AQSHRANNCF

CITY OF &

SAN JOSE Department of Public Works

CAPITAL OF SILICON VALLEY

SUMMARY OF PREVAILING WAGE INVESTIGATION

ELECTRIC CART STORAGE
R.A.N. ELECTRIC INC.
April 20, 2010 City Council awarded construction contract to R.A.N. Electric
April 21, 2010 OEA mailed letter, instructions, wage rates and forms to R.A.N. Electric
July 9, 2010 Notice to Proceed Issued — first day charged was July 20, 2010; date of

project completion - December 29, 2010

September 10, 2010 OEA issued Notice of Non-Compliance letter to R.A.N. Electric — non-
receipt of required labor compliance forms and weekly Certified Payroll
Reports

September 29,2010 OEA received labor compliance forms and weekly Certified Payroll
Reports from R.AN. Electric. Certified Payroll Reports show a worker
classified as Laborer Group 5e rather than Laborer Group 3.

October 13, 2010 OEA issued letter to R.A.N. Electric — informed R.A.N. Electric of
prevailing wage violation; restitution owed in the amount of $2,410.40 to
one worker; assessed liquidated damages in the amount of $7,231.20 (3
times the amount of restitution); and provided R.A.N. ten (10) days to
provide any additional relevant information if R.A.N. disagreed with
violation.

October 15,2010 Alfredo Gonzalez phoned OEA & acknowledged receipt of violation
letter; violation was unintentional; will make restitution to affected worker
immediately; asked to have liquidated damage assessment waived. OEA
staff informed Mr. Gonzalez that liquidated damages cannot be waived.

October 20, 2010 Alfredo Gonzalez submitted letter to Nina Grayson asking for clarification
and requesting waiver of liquidated damage assessment

200 East Santa Clara Street, 5™ Floor, San Jose, CA 95113 el (408) 535-8430 fax (408) 292-6270
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October 21, 2010 Nina Grayson responded to Mr. Gonzalez’s letter — explained duties of
Laborer Group 3; explained liquidated damage assessment - no
requirement in contract that vioaltion be “willful” or “intentional”;
contract provides no discretion in assessing liquidated damages; contract
provides no mechanism to waive liquidated damages; and upheld
liquidated damage assessment.
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