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COUNCIL DISTRICT: 9 

SUBJECT: CPll-059. Appeal of the Planning Commission’s decision to deny a 
Conditional Use Permit to allow off-sale of alcohol and 24-hour uses, and 
approve the conversion of 983 square feet of vending and associated uses to a 
retail mini-market/convenience store at an existing gasoline service station 
on a 0.39 gross acre site. 

RECOMMENDATION 

The Director of Planning, Building and Code Enforcement recommends that the City Council 
uphold the Planning Commission’s decision and: 

1. Deny off-sale of alcoholic beverages from the subject location, 

Deny the request for 24-hour use of the site, but rather approve late-night hours until 
3:00 a.m. (not 24 hours) for gasoline and convenience retail sales only, while restricting 
incidental auto-repairs to between 6:00 a.m. to 8:00 p.m., seven days a week, and 

3.	 Approve the conversion of 983 square feet from vending machine and associated uses to a 
retail store. 

OUTCOME 

Should the City Council uphold the Planning Commission’s decision, the existing gasoline 
service station will benefit from extended hours of operation till 3:00 a.m. daily, as will the retail 
store with its expanded inventory due to the conversion and upgrade from vending machine uses. 
The sale of alcoholic beverages for off-site consumption will however not be allowed because it 
is not possible to make the required Zoning Ordinance findings. 
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EXECUTIVE SUMMARY OF OFF-SALE AND 24-HOUR USES APPROVAL PROCESS 

Off-Sale of Alcoholic Beverages: 

On February 1, 2006, City Council adopted regulations that required additional findings for the 
approval of a Conditional Use Permit (CUP) to allow the sale of alcoholic beverages for off-site 
consumption ("off-sale alcohol"). 

The regulations address the proliferation of off-sale establishments in close proximity to existing 
ones by requiring additional findings when the number of establishments would exceed four 
within a 1,000-foot radius. Additionally, the finding that addressed locations close to sensitive 
uses, such as schools and residences, was augmented to add public parks, childcare centers, 
social service agencies, and residential care and service facilities. If a new off-sale alcohol 
establishment is to be located within 150 feet of a residential use or residentially zoned property, 
or within 500 feet of any other specified sensitive uses, it must be determined that the proposed 
establishment is situated and oriented so as not to adversely affect the sensitive use(s). 

With respect to the current request for off-sale of alcohol, none of the required Zoning Ordinance 
findings can be made. The proposal is located in an area with two existing off-sale 
establishments within 500 feet of the subject site and four within 1,000 feet. Given such 
concentration in the immediate area and the context of this request (sale at a gasoline service 
station), the Planning Commission concluded that approval of the CUP would adversely affect 
the peace, health, safety, morals or welfare of persons residing or working in the surrounding 
area, and be detrimental to public health, safety or general welfare without providing any 
offsetting benefits. 

24-Hour Uses: 

The City Council Policy 6-27: Evaluation of 24-Hour Uses is intended to ensure that uses 
operating between 12:00 midnight and 6:00 a.m. are compatible with surrounding land uses. The 
Policy acknowledges the general public (especially shift workers) need for some late night 
services, but also the potential for significant problems to residential uses, including crime, gang 
activity, drugs, litter, loitering, and noise. 

The intent of the Policy is to balance the needs and interests of business while protecting the 
quality of life in nearby residential neighborhoods or other sensitive uses. Uses that are largely 
take-out in nature tend to have the most problematic neighborhood impacts, including higher 
traffic volumes, quick turnover with vehicles left running and radios on, etc. Generally, 24-hour 
uses should not be located within 300 feet from any property residentially-zoned, planned, or 
used, according to the Policy. 

Given that the proposed project is directly contiguous to a residence, and within 300 feet of 
several other residences, the proposed project does not meet the 300-foot separation requirement. 
However, while the noise impacts to nearby residential uses remain a concern, they may not be 
problematic because the parcels are separated by walls. The limitation of retail store and 
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gasoline station operating hours to 3:00 a.m., and incidental repair from 6:00 a.m. to 8:00 p.m. is 
largely due to this concern. It is expected that the latter limitation would scale back potential 
night-time noise and traffic impacts from auto repair-related operations which are currently 
allowed till midnight. 

This report, along with the Planning Commission Staff Report, includes a discussion of the 
project and the required findings for the Conditional Use Permit. The Planning Commission was 
unable to make all the necessary timings and was therefore compelled to deny the request for 
off-sale of alcohol and 24-hour uses; hence, the applicant’s appeal of the Commission’s decision 
to the City Council. 

Based on an analysis of the findings required for the City Council to approve the Conditional 
Use Permit request for off-sale of alcoholic beverages, staff concludes that the necessary findings 
cannot be made. 

BACKGROUND 

Planning Commission Hearing 

On April 11, 2012, the Planning Commission held a public hearing to consider the proposed 
Conditional Use Permit (File Nos. CP 11-059). The Director of Planning recommended denial of 
the Conditional Use Permit request for off-sale of alcoholic beverages and 24-hour uses, and 
approval of expanded hours of operation until 2:00 a.m. and the conversion of vending machine 
and associated uses to a retail mini-market. The denial recommendation was inevitable because 
the necessary Conditional Use Permit findings for off-sale of alcohol could not be made and 
Council Policy 6-27 requirements for compatibility with surrounding uses could not be assured 
without limiting the hours of operation to less than 24 hours. 

Public Testimony 

The applicant’s representative, spoke in favor of approving off-sale of alcohol at the site and also 
for the full 24-hour uses as opposed to staff recommendation for no off-sale and use closure at 
2:00 a.m. No one else from the public spoke on the item. 

Planning Commission Discussion 

The Planning Commission expressed concern about four dead street trees at the site and had 
questions about the number and location of off-sale establishments in the vicinity of the subject 
site. The Planning Commission then made a motion to approve the Conditional Use Permit, per 
staff recommendation, with no off-sale of alcohol, but with extended hours to 3:00 a.m. instead 
of 2:00 a.m., and to condition the project to replace any dead street trees and maintain all street 
trees as well as on-site landscaping. The Commission’s stated rationale for the motion was the 
inappropriateness of the location for an off-sale establishment given the proximity of residences. 
Additionally, that a 3:00 a.m. closing time was reasonable given the fact that the project is the 
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closest gasoline service station from the Union Avenue exit at Hwy 85, and extended hours 
would provide a safe place for late night fueling needs. Finally, the Commission commended the 
property owner for keeping the business tidy and encouraged him to consider other viable 
income-generating uses (e.g. sandwich shop) for the site. The motion was approved 
unanimously with a 6-0-1 vote (Commissioners Kamkar absent). 

A_&p_peal 

On May 7, 2012, an appeal was filed by the applicant, Azim Modarressi (see attached Notice of 
Permit Appeal). The applicant states, in his appeal, that the Planning Commission’s denim of 
off-sale of alcohol and full 24-hour uses should be overturned for the following reasons: 1) one 
of the ABC licensees does not currently sell alcohol, and 2) it is not economically feasible to be 
limited 3:00 daily closing time. 

ANALYSIS 

On November 4, 2011, the applicant, Azim Modarressi of BMZ Investment, Inc., applied for a 
Conditional Use Permit to allow 1) conversion of square-footage from vending machine to 
retail store use, 2) full 24-hour use of the property, and 3) off-sale of alcoholic beverages. 

The subject property is not located in an alcohol restricted area because its census tract is not 
over-concentrated with off-sale of alcohol establishments per data from the State Department of 
Alcoholic Beverage Control (ABC). For this reason a Determination of Public Convenience 
and Necessity was not required. However, there are four off-sale establishments (three in 
operation and one with an active ABC license) within 1,000 feet of the subject site out of a total 
of five authorized establishments in the census tract. 

The original Staff Report (attached) provides a full analysis of this project with respect to the 
Zoning Ordinance findings required to approve a Conditional Use Permit per the applicant’s 
request. The Planning Commission could neither make these findings for the off-sale of 
alcohol request nor find strict conformance with Council Policy 6-27 (Evaluation of 24-Hour 
Uses) in order to approve the request for full 24-hour use of the site. Consequently, the 
Planning Commission denied the request for off-sale but approved daily operation for the retail 
store and gasoline sales until 3:00 a.m. 
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The following is an analysis of the specific issues raised by the applicant/appellant in his appeal 
of the Planning Commission’s decision: 

1.	 The applicant states that the Planning Commission’s denial of off-sale of alcohol be 
overturned because one of the ABC licensees does not currently sell alcohol. 

Required Findings." Per the Zoning Ordinance, a Conditional Use Permit may be issued for 
off-sale of any alcoholic beverages only if the decision-making body makes the following 
three specific findings that: 

a.	 For a proposal closer than 500 feet from any other off-sale establishment, the proposal 
would not result in more than four such establishments within 1,000 feet, and 

If the proposal is closer than 500 feet from any other off-sale establishment and results in 
more than four off-sale establishments within 1,000 feet, the resulting excess 
concentration of such uses will not: 

Adversely affect the peace, health, safety, morals, or welfare of persons residing or 
worldng in the surrounding area; or 

ii.	 Impair the utility or value of property of other persons located in the vicinity of the 
area; or 

iii. Be detrimental to public health, safety or general welfare, and 

If the proposal is closer than 500 feet from any child care center, public park, social 
service agency, residential care facility, residential service facility, elementary school, 
secondary school, college or university, or closer than 150 feet from any residentially-
zoned property, that the building in which the proposed use is to be located is situated and 
oriented in such a manner that would not adversely affect such residential, child care 
center, public park, social service agency, residential care facility, residential service 
facility and/or school use. 

Analysis of Required Findings. There are two existing businesses/locations with ABC 
licenses (Union Avenue Liquors and Food Source 7-1 l/Dollar Store) for off-sale of alcohol 
within 500 feet of the proposal and four within 1,000 feet. Because the proposed use, 
together with existing facilities, would result in a total of five such establishments within 
1000 feet of the site the Planning Commission could not make the required finding for a 
Conditional Use Permit. While the Dollar Store does not currently sell alcohol, an active 
ABC license exists at that location and could be re-activated without any approval from the 
City. Therefore this facility has to be factored in for purposes of determining whether the 
Zoning Ordinance finding can be made for off-sale of alcohol. 

Additionally, since the proposal is located within 150 feet of residentially-zoned property 
(140 feet to be precise) the Planning Commission determined that it would be detrimental to 
the welfare of persons residing or worldng in the surrounding area, as well as to the public 
health and general welfare. The proposed use, in combination with the existing off-sale uses 
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within 1000 feet of the site would create additional opportunities for residents to be exposed 
to potential negative effects of alcohol sales in a relatively high-trafficked area, more so in 
the after midnight hours. 

2.	 The applicant states that the Planning Commission’s denial of ful124-hour uses should be 
overturned because it is not economically feasible to be limited 3.’00 daily closing time. 

Required Conformance to City Council Policy 6-27 (Evaluation of 24 Hour Uses): Per the 
Policy, 24-hour uses should not be approved unless the facility can operate without detriment 
to nearby residential uses or the general welfare of the surrounding area. Additionally, they 
should not be located within 300 feet from any property residentially-zoned, planned, or used. 

Analysis of Required Conformance. While recognizing the general public need for some late 
night services, especially for shift workers, there remain potentially significant problems with 
24-hour operations in close proximity to residential uses. The site does not provide a 300
foot separation, given the contiguity to residential uses. This inadequacy is, however, 
compensated for by the existence of walls between the parcels. It should be noted that at the 
community meeting the adjacent resident did not object to the late night use proposal. 
Approval of a full 24 hour use will not be consistent with the spirit and letter of the Council 
Policy, and would potentially be problematic. However, in the spirit of balancing the needs 
of business to respond to market trends while protecting the quality of life in nearby 
residential neighborhoods, the Planning Commission limited the operation of the subject 
retail store and gas station to 3:00 a.m. daily. The Planning Commission’s decision is a 
reasonable compromise, especially given the high propensity for take-out sales operations to 
cause undesirable neighborhood impacts. 

CONCLUSION 

Based on the above analysis and the previous analysis provided in the attached Staff Report to 
the Planning Commission, staff concludes that all the required findings for issuance of a 
Conditional Use Permit for off-sale of alcoholic beverages cannot be made. On the issue of 24 
hour uses, staff concurs with the Planning Commission’ s decision to limit the operation of the 
retail store and gasoline sales to 3:00 a.m. daily. Therefore, staff recommends that the City 
Council deny the appeal and uphold the Planning Commission’s decision and approve the 
subject Conditional Use Permit for after-midnight uses till 3:00 a.m. daily, and approve the 
conversion of 983 square feet of vending machine and associated uses to retail mini
market/convenience store, but deny the request for the off-sale of alcoholic beverages in 
accordance with the facts, findings and conditions discussed in this report and noted in the 
draft resolution. 
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ALTERNATIVES 

The City Council in their review of the project can take the following actions: 

Uphold the Planning Commission’s decision to deny the request for off-sale of alcohol, and 
approve the late night use hours of retail store and gasoline service station operations to 3:00 
daily, and approve the conversion of 983 square feet of vending machine and associated uses 
to retail mini-market/convenience store uses, or 

2. Approve the project as suggested by the applicant/appellant and permit the off-sale of alcohol 
and full 24-hour use of the site, or 

3. Deny the Conditional Use Permit as requested by applicant, or 

4. Approve a Conditional Use Permit with any other conditions. 

PUBLIC OUTREACH 

Criterion 1: Requires Council action on the use of public funds equal to $1 million or 
greater. (Required: Website Posting) 

Criterion 2: Adoption of a new or revised policy that may have implications for public 
health, safety, quality of life, or financial/economic vitality of the City. (Required: E-
mail and Website Posting) 

Criterion 3: Consideration of proposed changes to service delivery, programs, staffing 
that may have impacts to community services and have been identified by staff, Council 
or a Community group that requires special outreach. (Required: E-mail, Website 
Posting, Community Meetings, Notice in appropriate newspapers) 

Although this item does not meet any of the above criteria, staff followed Council Policy 6-30: 
Public Outreach Policy. A notice of the public hearing was published, posted on the City’s web 
site, and distributed to the owners and tenants of all properties located within 500 feet of the 
project site. Additionally, a community meeting was held on January 12, 2012. This 
memorandum and the staff report to the Planning Commission are posted on the City website. 
Staff has been available to discuss the proposal with members of the public. 

COORDINATION 

Preparation of this memorandum has been coordinated with the City Attorney’s office. 
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Exempt. 

/s/ 
JOSEPH HORWEDEL, DIRECTOR 
Planning, Building and Code Enforcement 

Attachments: 
. Notice of Permit Appeal 
. Map identifying location of nearby off-sale establishments 
[] Planning Commission Staff Report and Attachments 

For questions, please contact Sal Yakubu, at 408-535-7911 
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P.C. Agenda: 04-11-12 
Item No. 2.a. 

STAFF REPORT 

PLANNING COMMISSION 

FILE NO.: CPll-059 Submitted: November 4, 2011 

PROJECT DESCRIPTION: Conditional Existing Zoning CP Commercial Pedestrian
Use Permit request to allow off-sale of 2020 General Plan General Commercial
alcohol, 24-hour use, and expanded gasoline 2040 General Plan Neighborhood/Community
service station (retail mini- Commercial in CamdeniHillsdale
market/convenience-store) use for an Avenue Urban Village
existing gasoline service station on a 0.39 Council District 9gross-acre site. Annexation Date December 27, 1957 

SNI NoLOCATION: Southwest corner of Woodard 
Historic Resource NoRoad and Union Avenue (3707 Union 
Redevelopment Area Union/Camden NeighborhoodAvenue) 

Business Cluster 
Specific Plan N/A 

Aerial Map N 
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RECOMMENDATION 

Planning staff recolnmends approval of the proposed Conditional Use Permit for an existing gasoline 
service station to operate late-night hours until 2:00 a.m. (not 24 hours) for the gasoline sales and the 
retail use only. Incidental auto-repair would be reduced to hours of operation between 6:00 a.m. to 8:00 
p.m., seven days a week for the following reasons: 

1.	 The proposed Conditional Use Permit request was submitted when the San Joss 2020 General Plan 
was in effect and, as recommended by staff, is consistent with the San Joss 2020 General Plan, 
specifically: 

ao The project conforms to the San Joss 2020 General Plan land use designation of General 
Commercial. 

bo The proposed project is consistent with the Commercial Land Use Goals suppol"dve of cormnercial 
uses within established residential neighborhoods because the proposal is compatible in type and 
intensity of use with the surrounding residential neighborhood. 

2.	 The proposed project is consistent with several of the Envision San Jos~ 2040 General Plan Major 
Strategies, Goals, and Policies related to economic developlnent, fiscal sustainability, and commercial 
land uses, specifically: 

a° The project conforms to the land use designation of Neighborhood/Community Commercial 
within a Commercial Center Urban Village. Commercial centers are generally located in areas 
with a high degree of accessibility which are advantageous for intensified commercial 
development. 

b. The proposed project supports the intent of Envision San Jos~ 2040 General Plan Policies for a 
Diverse and Innovative Economy for business growth and retention in San Jos~ and to address the 
need to provide broad economic prosperity by creating revenue growth for the City that enables 
the delivery of needed infrastructure and urban services. 

As recommended by staff, the proposed use will not adversely affect the peace, health, safety, morals 
or welfare of persons residing or working in the surrounding area, impair the utility or value of a 
property of other persons located within the vicinity of the site, or be detrimental to public health, 
safety, or general welfare. 
As recommended by staff with closure by 2:00 a.m., the proposed late-night use for gasoline and retail 
sales (not auto repair) is consistent with City Council Policy 6-27 (Evaluation of 24-Hour Uses). 

o 

5. The proposed project is in compliance with the California Environmental Quality Act. 

Staff does not recoinmend the off-sale of alcoholic beverages because the proposed use at the location 
requested will: 

1. Adversely affect the peace, health, safety, morals or welfare of persons residing or working in the 
surrounding area; and 

2. Be detrimental to public health, safety or general welfare. 

3. Not be needed to enhance an already viable existing commercial area. 

4.	 Not be needed to offer convenience for the neighborhood because a number of off-sale establishments 
already operate in the area. 
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BACKGROUND 

On November 4, 2011, the applicant, Azim Modarressi ofBMZ Investlnent, Inc., applied for a 
Conditional Use Permit to allow the full 24-hour retail and gasoline sales use and off-sale of alcohol for 
a gasoline service station on a 0.39-gross-acre site. 

The gasoline station is currently accessed from a driveway on Union Avenue to the east and a driveway 
on Woodard Road to the north. The station currently is approved for 983 square feet of vending 
machines, storage, cashier, and office use, four pumps, and 817 square feet of repair bay use. The site is 
surrounded by commercial uses to the north, south, and east, and single-family residences to the west. 

A Conditional Use Permit is required for the proposed 1) conversion of square-footage from vending 
machine to retail store use, 2) late-night (after-midnight) uses, and 3) off-sale of alcoholic beverages in 
the CP-Colnmercial Pedestrian Zoning District. 

The subject property is no~t located in an alcohol restricted sales area because the census tract in which 
the site is located is not over-concentrated with off-sale of alcohol establishments per data from the State 
Department of Alcoholic Beverage Control. There are four (4) off-sale establishments in operation from 
a total of five (5) authorized off-sale establishments in the census tract. Additionally, the site is not in a 
high-crime area per data from the San Jose Police Department (see attached Police Memo). For these 
reasons, a Determination of Public Convenience or Necessity is not required. 

Permit History 

A Conditional Use Permit (File No. CP01-107) was approved in 2002 to allow the demolition of an 
existing gas station and construction of a new facility with 1,117 square feet and four pumps. The 
Conditional Use Permit included a condition (nulnber 30) that the retail sale of food, grocery items, or 
alcoholic beverages is no.__~t allowed. The retail sale of prepackaged soft drinks, cigarettes, and snack 
foods from automatic vending machines is allowed per this condition. In 2002, retail store sales were not 
permitted with gasoline service stations. Subsequently, the Council modified the Municipal Code in late 
2005, which became effective in early 2006. 

A Major Permit Adjustment was subsequently approved in 2010 (File No. AD10-534)to construct a 
612-square-foot building addition to the existing gasoline service station, to relocate parking and other 
elements of the business, and to remove landscaping. The Major Permit Adjustment and its approved 
plans document vending but not retail store sales. A site visit revealed that the applicant converted the 
vending to a retail store (mini-market) without benefit of required Planning approvals. 

As part of the Municipal Code changes associated with retail stores at gas stations, the Zoning 
Ordinance requires a Use Permit for donversion of building floor area associated with a gasoline service 
station, in whole or in part, in the CP-Commercial Pedestrian Zoning District. Therefore, the current 
Conditional Use Permit application includes consideration of the building conversion from vending to 
retail store sales as well as late-night hours and off-sale of alcoholic beverages. 

ANALYSIS 

The primary issues analyzed include project conformance with the following: 1) Zoning Ordinance 
findings for the off-sale of alcoholic beverages; 2) City Council Policy 6-27: Evaluation of 24-Hour 
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Uses; 3) retail store use; 4) Zoning Ordinance findings for Conditional Use Permits; 5) General Plan; 
and 6) CEQA. 

Zoning Ordinance Findings for the Off-Sale of Alcoholic Beverages 

A Conditional Use Permit may be issued pursuant to the applicable provisions of the Zoning Ordinance 
for the off-sale of any alcoholic beverages only if the decision-making body first makes the following 
three special findings: 

For such use at a location closer than five hundred (500) feet from any other use involving the off-sale 
of alcoholic beverages, situate either within or outside the City, that the proposed location of the off-
sale of alcoholic beverages use would not result in a total of more than four (4) establishments that 
provide alcoholic beverages for off-site consumption within a one-thousand (1,000) foot radius from 
the proposed location. 

Analysis of Required Finding. There are two (2) existing off-sale businesses located within 500 feet of 
the proposed use and four (4) off-sale businesses within 1,000 feet of the proposed use that provide 
alcoholic beverages for off-site consumption, for a total of four (4) such uses located within 1,000 feet 
of the subject use. Therefore, the proposed use together with existing facilities would result in a total 
of five (5) such establishments within a 1000-foot radius from the proposed location, and would result 
in a total of more than four (4) establishments that provide alcoholic beverages for off-site 
consumption within a one-thousand (1,000) foot radius from the proposed location (see attached map 
of off-sale establishments). Consequently, this finding for a Conditional Use Permit for the off-sale of 
alcohol on the subject site cannot be made. 

For such use at a location closer than five hundred (500) feet froln any other use involving the off-sale 
of alcoholic beverages, situate either within or outside the City, where the proposed location of the 
off-sale of alcoholic beverages use would result in a total of more than four (4) establishments that 
provide alcoholic beverages for off-site consumption within a one thousand (1,000)-foot radius fi’om 
the proposed location, that the resulting excess concentration of such uses will not: 

a. Adversely affect the peace, health, safety, morals, or welfare of persons residing or working in the 
surrounding area; or 

b. hnpair the utility or value of property of other persons located in the vicinity of the area; or 

c. Be detrimental to public health, safety or general welfare. 

Analysis of Required Finding. As stated above, the proposed use will result in more than four (4) 
establishments that provide alcoholic beverages for off-site consumption within a one thousand 
(1,000) foot radius of the proposed location. The proposed off-sale use would be detrimental to the 
welfare of persons residing or working in the surrounding area and would be detrimental to public 
health and general welfare. As discussed below, the off-sale use would be located within 150 feet of 
residentially-zoned property, with a relatively unimpeded publicly accessible path of travel to the off-
sale use. The proposed use in combination with the existing off-sale uses in proximity to the subject 
site would create additional opportunities for residents to be exposed to potential negative effects from 
off-sale in a relatively high-trafficked area, and could include after-lnidnight sales of alcoholic 
beverages. 

For such a use at a location closer than five hundred (500) feet from any child care center, public park, 
social service agency, residential care facility, residential service facility, elementary school, 
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secondary school, college or university, or closer than one hundred fifty (150) feet from any. 
residentially-zoned property, that the building in which the proposed use is to be located is situated 
and oriented in such a manner that would not adversely affect such residential, child care center, 
public park, social service agency, residential care facility, residential service facility and/or school 
use. 

Analysis of Required Finding. The subject site is not located closer than five hundred (500) feet fi’om 
any child care center, public park, social service agency, residential care facility, residential service 
facility, elementary school, secondary school, college or university. However, the subject use is 
located adjacent to residentially-zoned and used properties in the unincorporated County and within 
150 feet of other residentially-zoned and used properties in the County.. The path of travel for the lat~er 
residentially-zoned properties is approximately 140 feet from the subject publicly accessible entrance 
to the site. 

In sumlnary, none of the three special findings for a Conditional Use Permit for the off-sale of alcohol can 
be made to support the use on the site. 

Police Memo 

The attached Police Depm"anent memorandum indicates that the project site is not located within an area 
of high crime. Per data from the Department of Alcohol Beverage Control, the site is not located in a 
census tract of undue concentration of off-sale establishments. The San Josd Police Department has stated 
that it is neutral to the issuance of a Conditional Use Permit; however, as described above, the required 
findings cannot be made for the off-sale of alcoholic beverages. 

City Council Policy 6-27: Evaluation of 24-Hour Uses 

The City Council Policy 6-27: Evaluation of 24-Hour Uses is intended to assure compatibility of uses 
operating between 12:00 midnight and 6:00 a.m. with surrounding land uses. The Policy states that there 
is a general public need for some late night services, especially for shift workers, but there are potentially 
significant problems with 24-hour operations including proximity to residential uses, crime, gang activity, 
drugs, litter, loitering, and noise. The intent of the 24-Hour Use Policy is to balance the needs of business 
to respond to market trends while protecting the quality of life in nearby residential neighborhoods. 

Per the Policy, 24-hour uses should not be approved unless the facility can operate without detriment to 
nearby residential uses or the general welfare of the surrounding area. Uses that are largely take-out and 
convenience tend to have the most problematic neighborhood impacts, including higher traffic volumes, 
quick turnover with vehicles left running and radios on, litter problems, the consumption of food and 
beverages in cars, etc. Generally, 24-hour uses should not be located within 300 feet (measured from the 
building entrance and "Designated Parkin~ Area" or "Outdoor Use Area" to the residential property line) 
from any property residentially-zoned, planned, or used, according to the Policy. 

Given that the proposed project is directly contiguous (rear yard to rear yard) to a parcel with a residence, 
and within 300 feet of another parcel with a residence, the proposed project does not provide a 300-foot 
separation. However, the noise impacts to nearby residential uses should not be problematic, because the 
parcels are separated by walls. Moreover, no member of the public has expressed concerns about the 
proposed use, as of the writing of this staff report, including the two residents who attended the 
community meeting on the proposed project. To manage potential problems with excessive noise, 
nuisance, loitering, vandalism or other behavior that is disruptive to the neighborhood, Planning staff has 
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included permit conditions in the draft resolution related to nuisance, noise, trash and graffiti. These 
issues are expected to be less problematic without the off-sale of alcoholic beverages. 

Public Safety Considerations 

Per the Policy, crime statistics and public safety issues that are directly related to uses operating between 
12:00 midnight and 6:00 a.m. should be analyzed and considered in determining the appropriateness of 
24-hour uses. The Chief of Police should provide a written memorandum with this analysis, including a 
recommendation with or without conditions. Conditions may be imposed to monitor 24-hour uses and 
lninimize nuisance activities. These conditions may include requirements such as interior or exterior 
security guards, video cameras, additional lighting, limited occupancy, and modifications of controls or 
procedures to increase effective law enforcement. The likelihood of impacts caused by the disorderly 
conduct of late-night patrons on the surrounding neighborhood should be considered in the review 
process, especially as it relates to proximity of residential uses. The Police Department has indicated that 
they are neutral to this proposal with respect to the late-night operating hours provided that there is no 
off-sale of alcohol associated with late-night operations. However, late-night operations create additional 
demand on police staffing city-wide. 

Recommended Late-Night but not 24-Hour Use 

Planning staff has concluded that there is a benefit to providing access to merchandise and sundry items 
typically sold by retail operations associated with service stations for the benefit of the public and 
particularly night-shift workers when other retail stores are closed, but that this benefit needs to be 
balanced by the needs of surrounding residents and the demands on City services such as Police. For these 
reasons, staff recommends late-night operations, but only until 2:00 a.m. rather than 24 hours. 

Expanded Gasoline Service Station Retail Store Use 

The subject site has already been expanded with additional square-footage to accommodate retail sales. 
The Zoning Ordinance requires one parking space for every 200 net square feet of retail space (85% of 
gross), one space per employee for a gas station, one space for the air and water pump service area, one 
space for an information stop, and four per grease rack or vehicle work station. For the subject proposal 
15 parking spaces are required and provided on-site as follows: eight spaces for the repair bays (four per 
bay), four spaces for the retail area, one for an employee, one for air and water pump service area, and 
one space for an information stop. Additionally, because the retail sales are often combined with gasoline 
pump sales, the eight parking spaces located at the pumps serve customers who buy both gasoline and 
retail items. Therefore, the previously approved and built development can accommodate the expanded 
uses. 

Zoning Ordinance Findings for Conditional Use Permits 

A Conditional Use Permit may be issued only after finding that 

1. The proposed use at the location requested will not: 

a.	 Adversely affect the peace, health, safety, morals or welfare of persons residing or working in 
the surrounding area; or 

b. hnpair the utility of value of the property of other persons located within the vicinity of the site; 
or 

c. Be detrimental to public health, safety or general welfare. 
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Analysis of Required Finding. As recommended by staff, the proposed 24-hour use until 2:00 a.l-n.
 
involves a minor intensification and extended duration of an established use that will pose a nuisance and
 
for which this finding can be made.
 

The proposed site is adequate in size and shape to accommodate the yards, walls, fences, parking and 
loading facilities, landscaping and other development features prescribed in this Title, or as is 
otherwise required in order to integrate said use with the uses in the surrounding area in that there is 
adequate landscaping and parking already developed on the subject site to accommodate the proposed 
intensification and duration of use; and 

Analysis of Required Finding. The site disposition and massing of the building, as well as the density of 
the proposed development is consistent with the surrounding area, and therefore this finding can be made. 

3. The proposed site is adequately served: 

a.	 By highways or streets of sufficient width and improved as necessary to carry the kind and 
quantity of traffic such use would generate; or by other forms of transit adequate to carry the 
kind and quantity of individuals such use would generate; and 

b. By other public or private service facilities as are required. 

Analysis of Required Finding. The site is located at corner of a major arterial street (Union Avenue) and a 
local collector street, and is part of an existing commercial corridor. 

General Plan Conformance 

San Jos~ 2020 General Plan 

The proposed Conditional Use Permit request was submitted when the San Josd 2020 General Plan was in 
effect. The project conforms to the San Jos~ 2020 Land Use/Transportation Diagram land use designation 
of General Colnmercial. 

The proposed project, as recommended by staff, is consistent with the Commercial Land Use Goals 
supportive of comlnercial uses within established residential neighborhoods because the proposal is 
compatible in type and intensity of use with the surrounding residential neighborhood. 

Envision San Jos~ 2040 General Plan 

The proposed project, as recommended by staff, is consistent with several of the Envision San Jos~ 2040 
General Plan Major Strategies, Goals, and Policies related to economic development, fiscal sustainability, 
and commercial land uses, specifically: 

a.	 The project conforms to the land use designation of Neighborhood/Community Commercial within a 
Commercial Center Urban Village. Commercial Centers are generally located in areas with a high 
degree of accessibility which are advantageous for intensified commercial development. 

b. The proposed project supports the intent of Envision San Jos~ 2040 General Plan Policies for a
 
Diverse and Innovative Econolny for business growth and retention in San Josd and to address the
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need to provide broad economic prosperity by creating revenue growth for the City that enables the 
delivery of needed infrastructure and urban services. 

Co More specifically, the project supports Innovative Economy Policy IE-2.6 that promotes retail 
development to the maximuln extent feasible, consistent with other General Plan goals and policies, to 
generate City revenue, create jobs, improve customer convenience, and enhance neigl3borhood 
livability. 

do The project supports maximizing fiscal resources through Envision San Josd 2040 General Plan Fiscal 
Sustainability Action 2.8, which encourages the City to work with existing businesses operating 
within San Josd to ensure that San Jos~ is designated as the point of sale for all taxable transactions. 

The Project supports Commercial Land Use Goal LU-4 - to establish commercial uses that maximize 
revenue to the City to achieve fiscal sustainability. 

California Environmental Quality Act (CEQA) 

Under the provisions of Section 15301 (E) (2) (Existing Facilities) of the State Guidelines for 
Implementation of the California Environmental Quality Act, this project is found to be exempt fi’om the 
environmental review requirements of Title 21 of the San Josd Municipal Code, implementing the , 
California Environmental Quality Act of 1970, as amended, in that minor expansion of the existing use is 
proposed (less than 10,000 square feet where all public services and facilities are available to allow for 
maximum development permissible in the General Plan and the area in which the project is located is not 
environmentally sensitive). 

Conclusion 

With respect to the proposal for the off-sale of alcoholic beverages, none of the required findings in the 
Zoning Ordinance can be made. The proposed off-sale of alcohol establisl~nent is located in area in 
which there are two (2) existing off-sale establishments within 500 feet of the subject site and four (4) 
existing off-sale establishments within 1,000 feet of the subject site. As was discussed above, relative to 
th~ required findings to support a Conditional Use Permit, given the existing concentration of off-sale 
establishments in the immediate area and the context in which the alcohol is being sold, as well as retail 
store uses associated with a gasoline service station, staff concludes that the approval of this request (in 
its entirety) would adversely affect the peace, health, safety, morals or welfare of persons residing or 
working in the surrounding area, and be detrimental to public health, safety or general welfare without 
providing any offsetting improvements to the welfare of persons residing or working in the surrounding 
area such as access to a full-service grocery that provides the full range of grocery items, including but 
not limited to fresh unprocessed meat and produce. 

Based on the above analysis, staff recommends operating hours limited to 2:00 a.m. for gasoline sales and 
associated retail operations. Incidental auto repair is recommended by staff to operate between the hours 
of 6:00 a.m. to 8:00 p.m., seven days a week. This would scale back potential night-time noise and traffic 
impacts fi’om repair-related operations from their current permitted hours to midnight, and may offset, to 
some degree, the potential additional noise froln pump and retail uses at night. 

PUBLIC OUTREACH/INTEREST 

A community meeting was held on January 12, 2012 at the Camden Community Center with Planning 
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no concerns raised about the use of the existing facility or proposal for late night use. 

A sign was posted on-site to notify the public of the proposed Conditional Use Permit application, and a 
notice of this Planning Commission public hem’ing was mailed to the owners and tenants of all properties 
located within 500 feet of the project site and posted on the City website. This staff report is also posted 
on the City’s website, and staff has been available to respond to uestions from the public. 

Project Manager: Jenny Nusbaum Approved by: Date: March 9, 2012 

Owner/Applicant: Attachments:
 
Azim Modarressi Draft Resolution
 
BMZ Investment Map of Off-sale Establishments
 
3707 Union Avenue Police Memo
 
San Josd, CA 95124-2813 Plans
 



RESOLUTION NO. 

Resolution of the Planning Commission of the City of San Jos6 approving a 
request for a Conditional Use Permit to allow late-night hours until 2:00 a.m. for 
gasoline and associated retail store uses for an existing gasoline service station on 
a 0.39-gross-acre site on the southwest corner of Woodard Road and Union 
Avenue (3707 Union Avenue) in San Josd 

FILE NO. CPll-059 

BE IT RESOLVED BY THE PLANNING COMMISSION OF OF SAN JOSI~: 

WHEREAS, pursuant to the provisions 20 of the San Josd 

Municipal Code, a Conditional Use Permit Application an November 4, 

2011, by the applicant, Aziln e of alcohol, 

24-hour use, and a retail use for an existing site on 

that certain real property (hereinafter referred to as le CP 

Commercial Pedestrian Zoning corner of Woodard Road and 

Union Avenue (3707 Union Avenue), 

WHEREAS, the subject property is in Exhibit "A", which 

is attached hereto and mad~ set forth herein; and 

20.100 of Title 20 of the San 

Josd Municipal a hearing on said application, notice 

of which was 

ommission gave all persons full opportunity to be 

respecting this matter; and 

Planning Colnmission received and considered the 

reports staff; and 

ring, this Planning Commission received in evidence a 

developlnent plan for property entitled, "Existing Plan for BMZ Investment, Inc. 

Service Station, 3707 San Jose; CA," dated April 2, 2012. Said plan is on file in the 

Department of Planning and is available for inspection by anyone interested therein, and said 

development plan is incorporated herein by this reference, the same as if it were fully set forth 

herein; and 

WHEREAS, said hearing was conducted in all respects as required by the San Jos6 

Municipal Code and the rules of this Planning Colnmission; and 

PC Agenda: 04-11-12 
Item No. 2.a. 
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NOW, THEREFORE: 

After considering evidence presented at the Public Hearing, the Planning Commission finds that 
the following are the relevant facts regarding this proposed project: 

1. The applicant is requesting a Conditional Use Permit to allow off-sale of alcohol, 24-hour 
use, and a retail use for an existing gasoline service station on a 0.39-gross-acre site. 

2. The proposed Conditional Use Permit request was submitted when the San Jos~ 2020 
General Plan was in effect. 

The San Josd 2020 General Plan land use designation on the site is ~eneral Commercial. 

The Envision San Jose 2040 General Plan land use designation ¢ ~;,[l~e s~te is 
Neighborhood/Colnmunity Commercial within a Commercial,~lU .~n Village. 

The s~te" ~s’ currently zoned CP Commercial Pedestrian. 

The s~te is surrounded by commercml uses to the nor~ g~g.d east, and ~,~ of commercml 
and s~ngle-famdy residences to the south and west; / 

7.	 Per Table 20-140 of the San Jose Mu ~c~pa ~,0;~)~a Cond~h,gnal Use Penmt’~¢flfi~red for 
bmld~ng square-footage associated w~th a gasohne,~,~lce ~o]] use ~n the C~.~ommermal 
Pedestrmn Zoning District, as well as for the off-sale,,q,~!~6hol and late-mght use 

8.	 The gasohne service station and assO;~ ed repmr bays ar~urrently permitted to operate 
tiom O.00 a.m. to m~dmght seven day .... 

9.	 The apphcant has agreed to operating .m. to 8:0~,:m. seven days a week for 
repa’r operations. 

10.	 Section 20.80.900 of Municip off-sale of alcohol 
establishment 0) feet any residentially zoned property, 
that the buildin ~osed use is be located is situated and oriented in such a 
manner that such child care center, public park, social 
service agen service facility and/or school use. 

11. The	 Policy, states: 

approved unless the facility can operate without 
to s or the general welfare of the surrounding area. 

b. 24 ses should be located within 300 feet fi’om any property residentially zoned, 

12. The site is loc~ 50 feet of residentially zoned and residentially used property. 

13. The site plan	 activity on the site to create more of a buffer fi’om the adjacent
 
residential uses.
 

14. The subject site is located within 500 feet of two existing off-sale of alcohol establishments. 

15. The subject site is located within 1,000 feet of four existing off-sale of alcohol
 
establishments.
 

16. Under the provisions of Section 15301 of the State Guidelines for hnplelnentation of the
 
California Environmental Quality Act (CEQA), this project is found to be exempt from the
 
environmental review requirements of Title 21 of the San Jos~ Municipal Code,
 
implementing the California Environmental Quality Act of 1970, as amended.
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FINDINGS 

The Planning Commission finds that with respect to the retail use associated with the gas station 
use with late-night operations until 2:00 a.m. without the off-sale of alcohol use: 

1. The interrelationship between the orientation, location and elevations of the proposed 
building and structure and other uses on-site are mutually compatible and aesthetically 
harmonious in that: 

a.	 The architectural elements of the proposed structure are integrated into a harmonious 
whole. 

b. The proposed structure is comparable in terms of mass, sca 

c. Sufficient maneuvering room will be provided on site 
minimize interference with other uses. 

and 

d. Parking spaces are conveniently located in relati th~ ~ort. 

2. The orientation, location and elevation of the 
on the site are compatible with and are 

~d building and stru~ 
with adjac 

other uses 
~ment 

or the character of the neighborhood in that: 

a.	 The structure proposed on site is comparable in mass, scale, and height with 
existing adjacent or nearby 

b.	 The proposed structure does interfere and air available to 
adjacent sites. 

c. The use of the site will not interfere	 properties since sufficient 
bufferin be provide 

3.	 The project wil have an unacceptable negative effect on 
ad 

Under the ’ ’ Guidelines for hnplelnentation of the 
Cali this project is exempt from the 

of Title 21 of the San Jos~ Municipal Code, 
~lementin Quality Act of 1970, as amended. The project 

have a s~ effect on the environment. 

b, ,sed projec II not individually or cumulatively have an adverse effect on 
in Section 711.2 of the California Department offish and 

Game C~ 
Landscaping, irr~ systems, walls and fences, features to conceal outdoor activities, 
exterior hearing, :ilating, plumbing, utility and trash facilities are sufficient to maintain or 
upgrade the appearance of the neighborhood in that: 

a. Landscaping will be added to the site and an adequate automatic irrigation system will be 
provided to support this landscaping. 

b. Outdoor activities, exterior heating, ventilating, plumbing, utility, and trash facilities will 
be screened by parapets, fences, walls or other devices compatible with the architectural 
treatment of the structure. 

5. Traffic access, pedestrian access and parking are adequate in that: 
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Sufficient driveway curb cuts and driveways will be provided on site to provide access to 
the site without interfering with off-site circulation. 

Pedestrian walkways will be provided to all major building entrances. 

The proposed number and size of parking spaces complies with the requirements of the 
Zoning Ordinance. 

This site has a designation of General Commercial on the adopted San Josd 2020 General 
Plan Land Use/Transportation Diagram and this application is consistent with this 
designation. 

o This site has a designation of Neighborhood/Community a Commercial 
Urban Village on the adopted Envision San Josd 2040 General Use/Transportation 
Diagram and this application is consistent with this design’. 

8.	 The proposed uses at the location requested will not: 

a. Adversely affect the peace, health, safety,	 of :siding or
 
working in the surrounding area; or
 

b. Impair the utility or value of property	 in the site; 
or 

c. Be detrimental to public health, general and 

The proposed site is adequate in size ~e to walls, fences, 
parking and loading facilities, develo prescribed in the 
Municipal Code, or as is otherwise requ lid use with the uses in the 
surrounding area; and 

10.	 The proposed site is .served: 

a. By	 as necessary to carry the kind 
and ~,e would by other forms of transit adequate to 
carry the kind and use would generate; and 

b. B	 fa, as are required. 

Planning 

1.	 The p dproject c~ City’s General Plan. 

2.	 The propo~, to the San Jos~ Zoning Ordinance. 

3.	 The compliance with the California Environmental Quality Act. 

Further, the Planning finds with respect to the off-sale of alcohol: 

1.	 The proposed off-sale of alcoholic beverages at the location requested will: 

a.	 Adversely affect the peace, health, safety, morals or welfare of persons residing or 
working in the surrounding area; and 

b. hnpair the utility or value of property of other persons located in the vicinity of the site; 
and 

c. Be detrimental to public health, safety or general welfare. 
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In accordance with the findings set forth above, a Conditional Use Permit to use the subject 
property for said purpose specified above and subject to each and all of the conditions hereinafter 
set forth is hereby granted. This Planning Commission expressly declares that it would not have 
granted this permit except upon and subject to each and all of said conditions, each and all of 
which conditions shall run with the land and be binding upon the owner and all subsequent owners 
of the subject property, and all persons who use the subject property for the use conditionally 
permitted hereby. 

CONDITIONS 

Acceptance of Permit. Per Section 20.100.290(B), should the to file a timely
 
and valid appeal of this Permit within the applicable such inaction by the
 
applicant shall be deemed to constitute all of the following ~the applicant:
 

a. Acceptance of the Permit by the applicant; and 

b.	 Agreement by the applicant to be bound by, to and to required of 
or by the applicant pursuant to all of the ~ermit or 
other approval and the provisions of Title. Permit. 

Permit Expiration. This Conditional Use Permit sl expire , years frolTl 
and after the date of issuance, if within such time perio have not colnmenced, 
pursuance to and in accordance with ovisions of this itional Use Permit. The date of 
issuance is the date this Permit is Plannin However, the 
Director of Planning may approve a to extend the validity of 
this Permit in accordance with Title 20 ;ode. The Permit 
Adj be of this Permit. 

3. Uses Allowed. Thi Use Penni ows the 

a. Operation serv from 6:00 a.m. until 2:00 a.m. seven
 
days a week.
 

b. Op~	 retail store use on-site not to exceed
 
floor area from 6:00 a.m. until 2:00 a.m. seven days a
 

auto rep~	 conformance with SJMC Section 20.40.100 fi’om 6:00 
8:00 p.m. ays a week. 

d. No	 permitted. 

Sewage ~nd. Chapter 15.12 of Title 15 of the San Jos4 Municipal Code 
requires that all and applications for such approvals in the City of 
San Jos4 shall to the applicant for, or recipient of, such approval that no vested 
right to a Building Permit shall accrue as the result of the granting of such approval when and if 
the City Manager makes a determination that the cumulative sewage treatment demand of the 
San Jos4-Santa Clara Water Pollution Control Plant represented by approved land uses in the 
area served by said Plant will cause the total sewage treatment demand to meet or exceed the 
capacity of San Jos4-Santa Clara Water Pollution Control Plant to treat such sewage adequately 
and within the discharge standards imposed on the City by the State of California Regional 
Water Quality Control Board for the San Francisco Bay Region. Substantive conditions 
designed to decrease sanitary sewage associated with any land use approval may be imposed by 
the approval authority. 
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Conformance with Plaus. The use and development shall conform to approved plans entitled, 
"Existing Plan for BMZ Investment, Inc. Service Station, 3707 UnionAve., San Jose, CA," 
dated November 8, 2011, on file with the Department of Planning, Building and Code 
Enforcement and to the San Jos6 Building Code (San Jos6 Municipal Code, Title 17, Chapter 
17.04). 

o 

o Previous Permits. Unless specifically modified with this permit alnendment, all conditions 
noted in Permit File No. CP01-107 and other previous permits shall remain in full force and 
effect. 

Revocation, Suspension, Modification. This Conditional Use Perm be revoked, 
suspended or modified by the Planning Comlnission, or by the on appeal, at any 
time regardless of who is the owner of the subject property or the right to possession 
thereof or who is using the same at such time, whenever, d hearing in accordance 
with Part 3, Chapter 20.44, Title 20 of the San Josd Mt 

a. A violation of any conditions of the Conditional 1	 d, corrected or
 
rectified within the time specified on the notic~violation; or
 

b. A violation of any City ordinance or	 corrected
 
within the time specified on the notice of viol
 

c. The use as presently conducted creates a nuisance 

Operations Plan. Loitering is or around ises or the area under the 
control of the applicant licensee(s).	 responsible for 
maintaining free of litter the area adjac~ :ses over have control. 
Deliveries are limited to occur between	 d 10:00 p.m. 

9. Outside Storage.	 is areas designated on the 
approved plan 

10. Anti-Graffiti.	 remove all: buildings and wall surfaces within 
48 hours used on the masonry walls, attendant 
buildin 

11. Put	 ms shall be available to the public during the hours of 
on of the gasc 

12. Out,	 )rage and S side storage or permitted except in areas designated on 
the )lan set. 

13. Buildiug a~	 The developer shall maintain the prope~ty in good 
visual and This shall include, but not be limited to all exterior elements of 
the buildings int, roof, paving, signs, lighting and landscaping. 

14. Odors. The api	 shall not create or cause the emission of odors that create a nuisance to 
the occupants of adjacent residential propel"ties. 

15. Anti-Litter. The site and surrounding area shall be maintained free of litter, refuse, and 
debris. Cleaning shall include keeping all publicly used areas free of litter, trash, cigarette 
butts and garbage. 

16. Refuse. All trash areas shall be effectively screened from view and.covered and maintained 
in an orderly state to prevent water from entering into the garbage container. Trash areas 
shall be lnaintained in a lnanner to discourage illegal dumping. 
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17. Noise. The sound level generated on this site shall not exceed 55 dba DNL at the rear (west) 
propel"~y lines that are contiguous to property used for residential purposes. 

18. Nuisance. This use shall be operated in a manner which does not create a public or private 
nuisance. Any such nuisance must be abated immediately upon notice by the City 

In accordance with the findings set forth above, a Conditional Use permit to use the subject 
property for said purpose specified above is hereby approved. 

APPROVED and issued this 11tt’ day of April 2012 by the following vote: 

AYE S: 

NOES: 

ABSENT: 

ABSTAIN: 

?erson 

ATTEST: 

Joseph Horwedel, 

Deputy 

which sought to review this decision is governed by the 
California 1094. 6. 
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CITY OF ~ 

SAN JOSE	 Memorandum
 
CAPITAL OF SILICON VALLEY 

TO:	 Jenny Nusbaum FROM: Ofc. Christine Zarate #3165 
Planning Department San Jose Police Vice Unit 

SUBJECT: 3707 Union Ave.	 DATE: November 21, 2011 

Approved	 Date 

i have received your request for input regarding the Kwik Serve Gas Station, located at 3707 
Union Ave, San Jose, Ca. This is an existing gas station seeking a Conditional Use Permit to 
allow off sale of alcohol and 24 hour use. 

Per Business and Professions (B&P) Code Section 23958, the State of California Department of 
Alcohol Beverage Control shall deny an ABC Application for an ABC License if the issuance of 
that license would tend to create a law enforcement problem or if it would result in or add to an 
undue concentration of ABC Licenses, as described in B&P Sections 23958.4 (a)(1) and 
23958.4(a)(3). A location can be unduly concentrated because of its criminal statistics and/or it’s 
proximity to other ABC Licenses. ABC can issue the license per B&p Sections 23958.4 (b)(1), 
and 23958.4 (b)(2) if the local governing body determines that the public convenience or 
necessity would be served. The City of San Jose Planning Department or the Planning 
Commission are the delegated authorities to grant these exceptions. 

The location is not currently in a Strong Neighborhood Initiative area or a Neighborhood 
Revitalization ,area. 

3707 Union Ave. is located in San Jose Police Beat T1. The reported crime statistics as defined 
by B&P Section 23958:4(c) are not over the 20% crime index thus the location is not 
considered unduly concentrated per B&P Section 23958.4 (a)(1). 

Police Beat Crime Statistics 

Beat Index Crimes Arrests Total 20% Above Average
 
TI (2008) 165 137 302 No
 

City Average 301 192 492,
 

Department of Alcohol Beverage Control (ABC) records indicate that 3707 Union Ave. is in 
census tract 5027.02. Pursuant to B&P Section 23958.4 (a)(3), the ratio of off-sale retail 
licenses population in census tract 5027.02 does not exceed the ratio of off-sale retail licenses to 
population in the county in which the applicant premises are located. 



Authorized and Current ABC Licenses in Census Tract 5027.02 

Census Authorized ABC Licenses Current ABC Licenses Unduly Concentrated
 
Tract as of January 2008 as of May 18, 2010
 

On - Sale Off- Sale On - Sale Off- Sale On - Sale Off- Sale
 
5027.02 10 5 7/1 4/0 Yes No 

The San Jose Police Department is neutral to the issuance of a Conditional Use Permit with the 
following conditions: 

[] Alcoholic beverage sales will cease at midnight daily.
 
[] No sales of single cans of beer. Must be sold in a 6 pack minimuln.
 
[] No sales of malt liquor.
 

Please feel free to contact me at 277-4322 if you have any questions. 

Ofc. Christine Zarate #3165 
Administrative Officer 
Special Investigations/Vice 
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