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RECOMMENDATION

It is recommended that the City Council adopt a resolution doing each of the following:

a. Makes findings that the construction at Fischer Middle School of the City’s Hillview
Branch Library and of an athletic field and running track is consistent with the
purposes of Section 21670 of the California Public Utilities Code; and

b. Overrides the condition imposed by the County of Santa Clara Airport Land Use
Commission that the City requires the dedication of an avigation easement to the
County of Santa Clara in favor of the Reid-Hillview Airport as part of the
construction project at Fischer Middle School.

CEQA : ND, H03-057.

BACKGROUND

The City of San José entered into an agreement with the Alum Rock Union School
District to construct a new Hillview Branch Library on a portion of Fischer Middle
School. Construction of the library, which is scheduled to begin in April 2005, will
require demolition and relocation of the existing running track at Fischer Middle School.
Accordingly, the agreement with the School District includes the City constructing a new
400-meter running track and athletic field on a portion of Fischer Middle School.
Portions of the proposed running track and athletic field will be located within the north
safety zones for the Reid-Hillview Airport, as designated by the County of Santa Clara
Airport Land Use Commission (ALUC). As a result, the City requested ALUC to review
the project for consistency with ALUC’s land use policies.
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At its January 28, 2004 meeting, ALUC determined that the proposed project conforms to
its land use plans and principles so long as the City:

require [sic] the dedication of an avigation easement to the County of
Santa Clara for Reid-Hillview Airport according to the example provided
in Appendix A, Exhibit 1 of the draft Reid-Hillview Comprehensive
Land Use Plan (Attachments 1 and 2).

The School District would need to grant the avigation easement because it is the entity
that owns the property upon which the track and athletic field will be constructed. The
City has no authority to grant the requested avigation easement because it does not own
the property. For this reason, consistent with the condition imposed by ALUC, the City
notified the School District of ALUC’s condition that the City requires the dedication of
an avigation easement (Attachment 3). The School District has not responded.

Bids for construction of the track and athletic field were received on May 13, 2004. Ina
separate item on this same agenda, staff is recommending award of the construction
contract for the project. However, the City Council must override the “avigation
easement” condition imposed by ALUC before being able to award the construction
contract. Accordingly, staff is now requesting that the City Council override the
*avigation easement” condition imposed by ALUC for the reasons set forth herein.

For this reason and the reasons stated further below, staff is now requesting that the City
Council override the “avigation easement” condition imposed by ALUC.

ANALYSIS

Under State law, the City Council may overrule an ALUC decision by a two-thirds vote.
To do so, the City Council must find that construction of the track and athletic field is
consistent with the statutory purpose of airport land use commissions, which is:

...to protect public health, safety, and welfare by ensuring the orderly
expansion of airports and the adoption of land use measures that minimize
the public’s exposure to excessive noise and safety hazards within areas
around public airports to the extent that these areas are not already devoted
to incompatible uses.

The facts of this project support Council making such a finding.

The location of the proposed Fischer Middle School athletic track and field
improvements only falls partially within the ALUC North Safety Zone Nos. 1 and 2
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(Attachment 4). Safety Zone No. 1 states that no new objects are to be erected above the
elevation of the primary runway surface. Safety Zone No. 2 states that only non-
residential uses such as recreational parks and open space are permitted in this use area,
with a population density that limits the presence of no more than 10 persons on an
annual basis and no more than 25 persons at any one time on each net acre.

The construction of the proposed athletic track and field improvements meets the
requirements of ALUC in regards to acceptable land uses within these two safety zones.
The area of the Fischer Middle School upon which these proposed improvements will be
constructed is currently used for recreational purposes, such as free play associated with
the school’s physical education, informal soccer, football and cricket play. The proposed
improvements do not change the recreational use. Under ALUC noise criteria, this use is
consistent with the aircraft-generated noise levels at this location.

Uses associated with the portion of the track within the safety zones will include
designated areas for shot put, discus throw, and triple, long, and high jump.
Congregations of persons within this area will be less than 25 persons per acre at any one
time or event. All areas where larger groups of people will congregate such as spectator
areas, warm-up areas and start/finish point of races will be located well outside of the
safety zones.

Moreover, no new structures will be constructed within the safety zones. Soccer goals
and/or football goal posts will be located outside of the safety zones. There will be no
new trees planted within the North Safety Zone No. 1. Street trees along Karl Street and
several shade trees are proposed in North Safety Zone No. 2 and are an optional, aesthetic
feature to the proposed improvements.

In short, the proposed track and athletic field improvements meet all ALUC design and
safety standards. The *“avigation easement” requirement in this case does not further the
statutory purposes of airport land use commissions in that it neither reduces airport noise
nor increases airport safety. The form avigation easement used by ALUC merely gives
the County of Santa Clara the continuing right to fly over Fischer Middle School and
requires the grantor to waive any right to damages from any of the effects of flying
airplanes over the property. The avigation easement would also give the county the right
to keep Fischer Middle School clear of structures and to regulate structures. However,
pursuant to State law, ALUC already has the authority to review projects involving
Safety Zone Nos. 1 and 2 for consistency with its land use plans and policies.

In summary, staff recommends that the City Council override the “avigation easement”
condition imposed by the ALUC for all of the reasons set forth in this memorandum.
State law required that the City give the ALUC 45-days notice prior to overruling the
decision and a copy of the proposed decision and findings. The City provided such
notice on May 13, 2004.
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PUBLIC OUTREACH

Not applicable.

COORDINATION

This project and memo have been coordinated with the Departments of Planning,
Building, and Code Enforcement, City Attorney’s Office, the Alum Rock Union School
District, and the County of Santa Clara Airport Land Use Commission.

CEQA

ND, H03-057

KATY ALLEN JANE LIGHT

Director, Public Works Department Director, Library Department
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