
COUNCIL AGENDA: 06-29-04
ITEM: ~ 3-

TO: HONORABLE MAYOR AND
\ CITY COUNCIL

FROM: Stephen M. Haase

SUBJECT: HABITAT CONSERVATION PLAN DATE: June 15,2004

DateA ~ f't.3/o4 --

COUNCil. DISTRICT: Ci~de

~C~l\1MENDA TION

Recommend that the City Council approve the~ emorandum of Understanding (MOY) with Santa

Clara County, Santa Clara Valley Water Distri and Valley Transportation Authority for the

Santa Clara Valley Habitat Conservation Plan CP) and Natural Community Conservation Plan(NCCP). .

BACKGROUND

This report transmits a MOU to the City Counci for San Jose's participation in the Santa Clara
Valley Habitat Conservation PIan/Natural Co unity Conservation Plan. The MOU was
developed collaboratively with the three other ca1 Partners, Santa Clara County (County), Santa"
Clara Valley Water District (SCVWD), and V y Transportation Authority (VTA). The same
MOU was previously reviewed and adopted by eir respective boards. A copy of this draft MOU
is attached to this memorandum as Attachment' ."

On June 25,2001, the City committed to partici ate in the development of a multi-species Habitat
Conservation Plan (HCP) and Natural Communi Conservation Plan (NCCP) in a letter to the
United States Fish and Wildlife Sef\iice (USFW ), which was also provided to the California
Department ofFish and Game (CDFG). The Ci committed to jointly prepare the Habitat
Conservation PlanlNationaI Community Cons ation Plan (HCP/NCCP) with Santa Clara
County to be submitted for approval by June 25, 2006. The County also committed to the joint
preparation of an HCP/NCCP, as did the Santa lara Valley Water Dis1rict. This commitment
allowed various projects of mutual interest, incl ding the construction of the Bailey .

A venue/Highway 101 interchange, to proceed u n the issuance of a Biological Opinion by the
USFWS on July 31, 200 1.

CAPrrAL OF s~ VAU.EY
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The City's commitment to the HCP/NCCP was in response to a request from the USFWS that an
HCP be prepared to address certain direct and indirect impacts to federally listed endangered
species and their habitat from anticipated private development and public projects in San Jose and
the County. The CDFG requested that a NCCP, the State's version of an HCP, be prepared
concurrently with the HCP in response to the same projects. The development of a HCP/NCCP
was included as a condition of the biological opinion issued by United States Fish and Wildlife
Service on July 31, 200 1 to address future impacts of urban and suburban development resulting
from the five interrelated projects.

The primary goal of the efforts described in this MOU is the creation of multi-species, multi-
habitat HCP/NCCP that establishes an overall preserve system or conservation framework that
will be implemented through related sub-area plans. The vision is that this HCP/NCCP will be
developed threugh a collaborative planning effort initially involving the Local Partners, as well as
comprehensive stakeholder involvement and public outreach program.

ANALYSIS

The MOU was prepared in a series of meetings over several months attended by a working group
of staff from the four Local Partners. The City contracted with and paid for a facilitator, who was
a major participant in the development of the City of San Diego Multiple Species Conservation
Pro~ (MScP), to assist in this effort. Her assistance was instrumental in moving our local
working group forward in the drafting of this MOU.

The MOU establishes the "ground rules" for the working relationships of the Local Partners in
developing the HCP/NCCP. The MOU also explains the Goals of the HCP/NCCPprocess with
the bottom line being "to conserve and protect the species and habitats identified within the
HCP/NCCP in the manner descnoed in the HCP/NCCP, while providing for the continued
economic health of the region." The MOU further identifies the components, elements and
expected outcomes of the HCP/NCCP process.

The preliminary boundaries of the area proposed for inclusion in the Santa Clara Valley
HCP/NCCP pro~ are those certain areas generally located in the southeasterly portion of the
Coyote Watershed, and the Uvas, Llagas and Pacheco Sub-watersheds, which comprise
approximately three hundred forty-five thousand (345,000) acres. The project area is shown on the
map attached to the draft MOU as EXHIBIT "A".

The proposed HCPfNCCP organizational structure and decision-making processes are described
in the MOU. EXHIBIT "B" attached to the MOU illustrates the recommeJ:1ded organizational
structure. For collective decision-making purposes, each Local Partner is afforded one vote. The
City Council is responsible for making significant decisions related to the HCPfNCCP for the
City. Significant Decisions include actions such as:

Approval of amendments to this MOU;
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Approv81 or amendment of a Planning Agreement with USFWS, CDFG, and other wildlife
resource agencies;
Approval of the project financing, budget and cost sharing agreement;
Approval of the draft and final HCP/NCCP;
Approval of the final application to appropriate Resource Agencies for an HCP/NCCP;
Review, approval or certification of the Final EIS/EIR for the HCP/NCCP; and
Approval of the Implementation Agreement to implement the Final HCP/NCCP.

.

.

.

The decision-making authority for other decisions that are not "Significant Decisions", and do not
otherwise require approval by the City Council in the City's case is delegated to the City Manager.
The City Manager can in turn designate the City's representative on the HCP/NCCP Management
Team. The MOU provides for a dispute resolution process in the event that consensus decisions
cannot be reached. The MOU may be amended only through a writing approved by all of the
Local Partners, and new signatories to the MOU would constitute one form of amendment of the
MOU that would need the consensus approval of all parties to the MOU. A Local Partner can
decide to withdraw from the HCP/NCCP effort by simply failing to provide that Local Partner's
funding for the HCP/NCCP effort.

COST IMPLICATIONS

City Council approval of this MOU could ultimately result in the commitiIient of additional funds.
However, additional funds are not being requested at this time. BUdget and funding issues for the
preparation of the HCP/NCCP are discussed in the MOU. The development of an HCP/NCCP as
described under this MOU constitutes a multi-year effort and commitment. The MOU provides
that its term is from the effective date, until all of the Local Partners jointly decide to tenninate
this MOU, or the date of final approval of an HCP/NCCP by the Resource Agencies, whichever
date occurs first.

The MOU assumes each Local Partner would annually appropriate or otherwise budget for their
contribution to this HCP/NCCP effort as described under this MOU. Each and every obligation of
the City ~der this MOU is subject to aimual appropriation of funds, or other appropriate
budgetary action, by the City Council regarding those funds to be contributed by the City pursuant
to this MOU. In the event that the City Council decides to not appropriate funds, or otherwise
contribute for the following year, the City will be withdrawing participation in the HCP/NCCP.

The MOU provides no specific methodology for detemlining project financing and cost sharing.
With regard to cost sharing, the MOU only indicates that funding for the preparation of the
HCP/NCCP is to be equitably divided among the participants. The details will be determined by
all of the Local Partners over the term of this MOU. Furthennore, the MOU commits the Local
Partners to the development of a mutually agreed upon work program within three (3) months of
the execution of the MOU. This work program will include major project milestones, a timetable
for completing each milestone, and the estimated costs and funding for completing the work
associated with each milestone.
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The SCVWD contracted with a consultant that is working with the Local Partners to prepare a
draft work program and some initial cost estimates. The Local Partners are cwrently reviewing the
draft work program. Theprelimii1ary budget estimates used in this report are taken from the draft
work program. The MOU currently includes an estimate of Six Million Dollars ($6,000,000) for
the total budget for development of the HCP/NCCP. Based upon the more refined draft work
program and consultation with the wildlife agencies, the most recent estimated total budget is Two
and a Half Million Dollars ($2,500,000.00). Staff considers this estimate to remain considerably
high, and expects the budget to be further reduced as progress on the work program continues.

Staff anticipates an amendment to the MOU, which will elaborate on the details for cost sharing,
will be brought back to the Council at the end of the 90 days provided for the completion of the
work program. Another budget issue for the Local Partners to resolve is whether and how to take
into account the "in-kind" work contributions of individual agencies which benefit the overall
HCP/NCCP effort. For example, should the biology consultant costs for the Coyote Valley
Specific Plan count towards the City's contribution for the HCP/NCCP? All pertinent CVSP
biological data and information Will likely be made available to support the development of the
HCP/NCCP, as this data belongs to the City.

The majority of the staff costs for the HCP/NCCP are in the Department of Planning, Building and
Code Enforcement. The Planning staff selected to work on the HCP/NCCP accounted for the
large scale, magnitude, and complexity of the issues, which will have to be addressed for the
successful completion of the project. Existing qualified and experienced senior staff members
have been reassigned to the CVSP EIR and HCP /NCCP effort due to the overlap of the
environmental issues. Funding was approved in the CVSP Funding Agreement to "backfill" these
P9sitions in order to complete other Council priorities as set forth in this Operating Budget for this
Fiscal Year.

The non-personal or shared costs will be primarily for consultant support, with the exception of
the Project Manager. The use of consultants for HCP/NCCP preparation has not been determined
and will require further analysis and discussion by the Local Partners. The Local Partners have not
determined if the Project Manager will be a shared cost item or part of the County's contribution
to the overall effort. The City has previously paid $10,000 for a facilitator contract to assist in
development of this MOU. Other local partner support of the HCP/NCCP includes the SCVWD
consultant contract to assist in the development of an initial work program and cost estimates.
VT A has verbally committed to contnoute $50,000 per year for the next three years.

Relationshin to CVSP

The City remains committed to the preparation of the HCP/NCCP. There are no provisions in the
MOU that preclude the preparation and adoption of the Coyote Valley Specific Plan (CVSP), its
environmental review process, and issuance of regulatory permits required for its ultimate
implementation. The City did not previously adopt the MOU due to the need for clarification..
regarding the details of this relationship. It is readily apparent that the HCP/NCCP will not be
completed prior to Council consideration of the CVSP (scheduled for December 2005). This
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means that the CVSP could be considered an "interim projecf' for purposes of the Planning
Agreement required for the NCCP/HCP.

At tl1is point, a future amendment could be required to the Funding Agreement with the Coyote
Housing Group, LLC (CHG) to address issues between the City and CHG related to the HCP and
CVSP. The existing funding agreement with CHG establishe.s a payment schedule for the
reimbursement of staff costs related to the CVSP and HCP effort and allows for amendments to
the funding agreement for subsequent arrangements and revisions. The previously approved
funding agreement also includes some consultant work that can also be used to support the HCP
effort.

PUBLIC OUTREACH

City staff have had many discussions with staff representatives from the other three local partner
agencies: the County, SCVWD, & VTA, in the development of this MOU. The MOU envisions
the continued coordination and sharing of information relevant to the HCP/NCCP throughout the
HCP/NCCP process. StafIhas also had several meetings and conversations with representatives
from the wildlife agencies over the past six months related to this effort.

This memo and the draft MOU have been posted on the Planning Division's website. Copies of
the draft MOU have been provided to the Coyote Housing Group and representatives of other
stakeholder groups and agencies. The HCP/NCCP has been discussed at numerous Developers'
Roundtable meetings over the last two years. Status reports on the HCP/NCCP were given to the
Driving a Strong Economy Committee on May 6, 2002 and June 23,2003.

The development of the HCPINCCP has the potential to affect the interests of many members of
the public. The Local Partners recognize in the MOU that input from a wide variety of interests is
both necessary and valuable to developing the optimal HCPINCCP. The Local Partners will
establish a formal public input process for the HCP/NCCP effort in conjunction with the
stakeholders. This process is a statutory requirement for the NCCP and a general framework will
be set forth in the Planning Agreement between the Local Partners and the resource agencies.
There is a statutory requirement for a 2 I-day public review and comment period of the draft
Planning Agreement prior to its formal adoption. Staff anticipates that the Council will act on the
draft Planning Agreement twice, once to endorse or reject the draft version prior to the public
comment period, and again to consider the final version as revised based on public comments
received.
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COORDINATION

This report and the draft MOU have been coordinated with the City Attorney. The City Attorney,
together with the legal counsel of the other Local Partners, was primarily responsible for drafting
the MOU.

CEQA

Not a project.

HAm, DIRECTOR
W Planning, Building and Code Enforcement

Attachments:
Att.l!.chment A; Draft Memorandum of Understanding with Exhl"bits A (map) and B (organization chart)
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MEMORANDUM OF UNDERSTANDING
BY AND AMONG

THE CITY OF SAN JOSE. THE COUNTY OF
SANTA CLARA. THE SANTA CLARA V ALLEY

WATER DISTRICT. AND THE SANTA CLARA VALLEY
TRANSPORTAUON AUTHORITY

REGARDING PREPARAllON OF A HABITAT CONSERVATION
PLAN/NATURAL COMMUNITY CONSERVATION PLAN

AND RELATED ENVIRONMENTAL DOCUMENTS

This MEMORANDUM OF UNDERSTANDING ("MOU") is made and entered into as of this
day of ("EFFECTIVE DATE") by and among, the CITY OF SAN JOSE, a

municipal corporation ("SAN JOSE"), the COUNTY OF SANTA CLARA, a politic81 subdivision
of the State of California ("COUNTY"), the SANTA CLARA VALLEY WATER DISTRICT, a
public entity ("WATER DISTRICT"), and the SANTA CLARA VALLEY TRANSPORTATION-
AUlliORITY, a public entity ("VT A"), all in connection with the proposed preparation of a
Habitat Conservation Plan (defiIied below) pursuant to the Federal Endangered Species Act of .

1973, as amended [16 U .S.C. §§ 1531 et seq.; and "take" being defined in Se~on 3(19) [16 U .S.C.
§ 153 2( 19)] ("ESA ") and Natural Community Conservation Plan (defined below) pursuant to the
Natural Community Conservation Planning Act, as amended [California Fish and Game Code §
2800, et seq.] ("NCCP Acf') and the California Endangered Species Act of 1984, asatIlended
[California Fish and Game Code § § 2050 et seq.] ("CESA "), and related environmental- -~
documents, such as an Environmental Impact Report under the California Environmental Quality
Act of 1970, as amended, and an Environmental Impact Statement under the National
Environmental Policy Act of 1970, as amended. SAN JOSE, COUNTY, WATER DISTRICT ,-
and VTA are collectively referred to herein as the "LOCAL PARTNERS" and sometimes referr"ed
to individually as a "LOCAL PARTNER." Any jurisdiction or other public entltjtbat b~m~a
signatory to this MOU after the EFFECTIVE DATE shall be included in the tenn "LOCAL '

PARTNERS" hereunder effective upon the date that the respective amendment to this MOU to
include that new LOCAL PARTNER is effective.

RECITALS

\VHEREAS. certain LOCAL PARTNERS are managing growth within their jurisdictions
according to their respective General Plans and policies and by this MOU wish to cooperate in the
development of a Habitat Conservation Plan and Natural Community Conservation Plan in order
to protect natural resomces and secure regulatory permits in areas of Santa Clara County subject
to growth pressures; and

-1-
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- ---~- -

WHEREAS; some future growth and infrastructure maintenance activities within the jurisdictions
and responsibilities of the signatory agencies may have the potential to adversely affect Species
(defined below) and could result in the unauthorized "take" of Species that is prohibited under
CESA and ESA; and

~~AS, ESA, CESA and the NCCP Act provide mechanisms to allow for the lawful "take"
of Species under-speci:fied~ciicumstai1ceswn-effit is incidental to otherwise lawful activities, and
the mechanism for receiving an incidental take permit under Section 10 of the ESA is known as fi
"Habitat ConseiVatiQn_Pl~" ("HCP") -and an similar mechanism under State law is a "Natural

- --- -- -- -
Communities Coi1serVation plan" ("NCCP") which may be prepared pursuant to the Natural
Communities Conservation Planning Act {Fish and Game Code § 2800 et seq.] or by submitting
an application fora regional permit under the provisions of Section 2081 of CESA, though the
pl~~~~uirements Qfbothapproaches are likely tQ be similar [Fish and Game Code§ 2081 et
seq.]; and --, --~- -- -- ---~~- -

- --~ ~~-

WHEREAS, the HCP is alsomtended to serve as a basis for a "nojoopardy" determination under

§ 7 ofESA; and

WHEREAS, an HCP for fed~ly listed species is submitted to the United States Fish and
Wildlife Service ("USFWS") and the National Marine Fisheries Service ("NOAA-FISHERIES")
for approval and incidental take permit issuance under ESA, and an NCCP and Section 2081
permit applications are submitted to the Galifornia Department ofFish and Game ("CDFG") for
approval; and--- ._~--~ :

WHEREAS, cities,-counti_es ~d o_~~lo~~~ci~~ay, with th~ approval of the regulatory
agencies with jurisdiction, develop a regional HCP/NCCP to provide an incidental take permit for
multiple species over a-broad-geographic area, and suc~plans typi~y extend ~t coverage to
individual projects in exch~ge for d~~ed_~tigation or some equivalent conservation action, and
mitigation funds are collected and pooled to be used to protect, acquire and or manage habitat
areas for the species identified in the regional HCP/NCCP; and

WHEREAS, regional HCPs/NCCPs and pennitting plans allow local agencies to identify
significant resource issues in advance, Streamline permitting for projectS, improve interagency
coordination, and provide for regulatory certainty and predictability in planning for future urban
development and construction and maintenance of infrastructure; and

WHEREAS, portions of Santa Clara County consist of a regional area feasible for the protection
of communities of sensitive species listed by both CESA and ESA; and

-2-
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WHEREAS, regional HCPs/NCCPs make possible improved protection of biological reso~
by incorporating regional-level analysis and mitigation to protect ecosystems - an approach to
conservation that is considered more effective than separately addressing single species impacted
by single, small projects; and mitigation actions may be coordinated to achieve multiple
objectives, such as providing habitat connectivity, providing open space, comprehensive preserve
management and leveraging and optimizing the use of limited funds; and

WHEREAS, the regional HCP/NCCP effort may facilitate permitting or approvals pursuant toother environmental regulations implemented by other regulatory agencies and certain LOCAL .

PARTNERS may elect to apply for or obtain additional regional pemrits concurrently with this -.

HCP/NCCP process; in particular, regulations related to impacts to waters of the United States
may be addressed concurrently with Species concerns, and agencies involved in ~~ waters
of the United States in Santa Clara County include the United States Army Corps ofEngineers-~'
("USACE"), the United States Environmental Protection Agency ("UsEPA'i,the.Califomia--=-
Regional Water Quality Control Board ("RWQCB"} in addition to USFWS and CDFG; and

WHEREAS, certain LOCAL P ARlNERS have been in discussions with the Reso\D'ce Agencies
to develop more focused HCPs/NCCPs that may relate to the broader HCP/NCCP effort described
under this MOU, or may desire to do so in the future; and

WHEREAS, LOCAL PARTNERS recognize that there are several other municipalities and
public agencies that may have an interest in participating in the development of an HCP/NCCY
once they have had an opportunity to consider this matter and LOCAL PARTNERS encourage-the
participation of all potentially affected agencies in this MOU.

NOW, THEREFORE, THE LOCAL PARTNERS HEREBY8ET FORTH THEIR- --

MUTUAL UNDERSTANDINGS IN CONNECTION WITH THE ~ ITE~§~~ FORTHHEREINBELOW AS FOLLOWS: ---

SECTION 1. PURPOSE.

A LOCAL PARTNERS seek-to enter into this MOU to define relationships and create a
cooperative program to provide for the development of a Habitat Conservation Plan and
Natural Community cOnservation Plan to provide for the mutually agreed upon long term
protection of ecosystems and biodiversity within the Santa Clara Valley area, while
providing for the continued economic health of the region. For the purpose of developing
this MOU among the LOCAL PARTNERS, the provisions below outline the project goals,
process and contributions to the process the LOCAL PARTNERS would like to achieve.

-~-
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-
LOCAL PARTNERS -intend to develop mechanisms under which the development of an
HCP/NCCP will be futided and managed for submission to the appropriate Resomce
Agencies, as further described hereinbelow. LOCAL PARTNERS intend that once an
HCP/NCCP is approved by appropriate Resource Agencies (defined in SEGnON 3
below), the HCP/NCCP will establish.and set forth further funding mechanisms that serve
topr:eserve and e!'Il1ance native habitats that support Species and that also provide local .
land usepl8rinin:g and mmsctri1Cture~ttlanagement agencies with regional incidental take
pemrits under federal and state laws. .

B.

SECTION 2. TERM: ANNUAL APPROPRIATIONS.

LOCAL PARTNERS recognize and acknowledge that the development of an HCP/NCCP
as described under this MOU_constitutes a multi-year effort and comInitment. The term of

-thiS MOVSbaU ~ftOm-theEFFECTNE--DATE-unti1a11ofthe LOCAL PARTNERS
jointly decide~_~ ~.e.~ - MO~ o!~ ~e date of final approval by the Re89urce
Agencies of an HCP/NCCP prepared pursuant to-tn1s Mou, whichever date first occurs

(the 'vrenn").

A

B. Notwithstanding Subsection 2.A above, each LOCAL PARTNER understands and
acknowledges that each of the LOCAL PARTNERS intends to annually appropria~e or
otherwise budget for the contribution of that LOCAL PARTNER to this HCP/NCCP effort
as described under this MOU;Each and every obligation of a LOCAL PARTNER under
this MOU~jeaTo-the-ann-ua1-a.ppropriation or other appropriate budgetary action by
the legislative body of that LOCAL PARTNER regarding those certain funds to be
contnouted by thatLOCAL-.fM~~ p~t to this MOU. A decision by the
legislative body of a LOCAL PARTNER to not appropriate or otherwise contnoute for the
-following year-the funds .of-that LOCALP ARTNER .fQrthis R~P/NCCP effort shall
constitute a withdrawal of that LOCAL PARTNER :from this MOU, subject to the meeting
of the LOCAL PARTNERS pursuant to SECfION 13 hereunder.

SECTION 3. PROJECT DESCRIYflON.

LOCAL PARTNERS agree that the primary goal of the efforts described in this MOU is
the creation of a multi-Species, multi-habitat HCP/NCCP that establishes an overall
preserve system or framework that will be implemented through related sub-area plans.

A.

-4-
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B. LOCAL PARTNERS envision that this H CP IN CCP will be developed through a
collaborative planning effort initially involving those LOCAL PAR 1NERS identified
herein on the EFFEcnvE DATE. LOCAL PARTNERS further envision and intend that
development of the HCPINCCP will include a comprehensive stakeholder involvement
and public outreach program and meet the regulatory requirements established by the
USFWS, the National Marine Fisheries Service ('~OAA-FISHERIESt') and the CDFG.

c, USFWS, NOAA-FISHERIES, CDFG, USACE, USEP A and RWQCB are sometimes
~eITed to collectively herein as the "Resource Agencies."

D. The telm "Species" used in this MOU means those animal and plant species that the
LOCAL PARTNERS determine will be covered by the HCP/NCCP, which may include all
of the following:

1 Any and all species protected under or pmsuant to federal or state laws, including
without limitation ESA and CESA, by being officially listed or proposed forliStitlg-as
threatened, rare or endangered under those laws; and

2 Any and all species proposed for protection under or pmsuant to federal or state laws
by being identified as a candidate for official listing under or p\n'Suant to those laws;
and

3, Any species considered under or pursuant to federal or state laws to be a species-of
special concern.

SECTION 4. GOALS.

A,
--

LOCAL PARTNERS agree that the goals for the HCP/NCCP are as follows

1 To address and satisfy immediate regulatory compliance needs of the LOCAL
PARmERS associated with those areas within Santa Clara Valley subject to the
highest anticipated development pressures; and

2 To include in the HCP/NCCP program those certain areas generally located in the
southeast portion of the Coyote, and Uvas/Llagas watersheds, which areas comprise
approximately Three Hundred Forty-five Thousand (345,000) acres and are more
particularly shown upon that certain map entitled "AREA MAP," attached hereto as
EXffiBIT " A" and incorporated herein by this reference; and

.~-
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3 To provide foramufii8lly a"gieed upon process to allow for an HCP/NCCP applicable
to the greater Santa Clara V alley ar~ based upon mutually defined goals, concerns
and triggers; and

4 To conserve and protect the species and habitats identified within the HCP/NCCP in
the manner described in the HCP/NCCP, while providing for the continued economichealth of the region:: .

B Each LOCALP ARTNER shall prepare its own or participate in a regional implementation
plan for implementation of the HCP/NCCP within that respective jurisdiction, which
_~plemen~on plan shall be consistent with the goals and provisions of the HCP/NCCP.

-SECTION 5.-DEVELOPMENT OF BCP/NCCP.

-x LOCAL -p AR~RS agree that development ofthc.HCP/NCCP shall include the

following components:

1 Identification of natural communities to foster the continued survival of those Species
included in the HCPINCCP to conserve and protect biodiversity within the Santa Clara
Valley area; and

-2 -A~comprehensiY.e~p'y1;>Jjcp~.s:!p~tion pro~ including stakeholders, to ensure that a
wide range of perspectives is consideredua Part of the HCP/NCCP; and

3 A program for the education and commitment of the community and general public
regarding habitat coQServation as descn"bed in the HCP/NCCP.

B LOCAL PARTNERS agree that the content of the HCP/NCCP shall include and reflect the
following elements:

1 A legally defensible and cost-effective strategy to protect those Species and habitats
identified in the HCP/NCCP; and

2 An equitable distn"bution of the implementation obligations to ensme that the costs of
mitigation, compensation, and recovery measures identified and described in the
HCP/NCCP are fairly allocated among LOCAL PARTNERS and/or any other
participating agencies and/or stakeholders; and

.6-
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3. An ecosystem preservation program focused on the acquisition, preservation, --
restoration, monitoring and management of habitat utilized by those Species identified
in the HCP/NCCP.

c. LOCAL PARTNERS agree that outcomes of the HCP/NCCP effort that LOCAL
PARmERS shall strive to achieve all of the following:

A coordinated approach to biological resomce and habitat preservation consistent with1he provisions of the HCP/NCCPthat encourages cooperation ~<?n$.Jurisdictions. .1

2. ESAICESA regulatory predictability and permit streamlining for appropriate
development and activities for both public and private projects.

3. Land use and resomce management policies ofLOCALP ARTNERS,-ifapplicable,-
such as general plans and zoning ordinances and regu1~9-~ ~ ~tect theenvironment and preserve Species and habitat in a manner consisteiii Wlilit1le - --

HCP/NCCP .

SECTION 6. INFORMADON SHARING AND COORDINATION.

LOCAL PARTNERS believe that infonnation sharing and coordination between the LOCAL
PARTNERS regarding those matters pertinent to the development of an HCP/NCCP is a .crucial
component of the HCP/NCCP process, particularly with r~ to~'enti~and electronicdata.-
LPCAL PARTNERS agree to share and coordinate infonnation among LOCAL PARTNERS in
connection with the HCP/NCCP effort. --

SECflON 7. MOU AMENDMENT PROCESS: NEW SIGNATORIES.

This MOU may be amended only by a written agreement of all LOCAL PARTNERS to
the MOU at the time of the proposed amendment.

A.

B. The addition of other entities as signatories to this MOU to include them as LOCAL
PARTNERS under this MOU constitutes an amendment to this MOU requiring the written
agreement of all LOCAL PARTNERS.

c. Any new signatory to this MOU must reimburse the other existing LOCAL PARTNERS
for an equitable share of the costs previously incurred by LOCAL PARTNERS for the
HCP/NCCP effort prior to the signatory being added to this MOU as a LOCAL
PARTNER and as determined through negotiations between the LOCAL PARTNERS and
the new signatory. The LOCAL PAR 1NERS and any new signatory also will negotiate

.,
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arid deVelop a reViSedoost sharing allocation for costs incurred for the HCP/NCCP effort
to become effective once the new signatory is added as a LOCAL PARmER to this
MOU. Any revised cost allocation agreement among the LOCAL PARTNERS will be
incorporated into the amended MOU.

SECTION 8. ORGANIZAnQ~~ STRUCTURE AND GOVERNANCE.

A. The basic institutional structure for the HCP/NCCP agreed upon by the LOCAL .

PARTNERS is set forth in EXHIBIT "B." ~titled "Organizational Structure," attached.
hereto and incorporated herein by this reference. The legislative governing body of each
LOCAL PARTNER has the ultimate decision making authority regarding the HCP/NCCP
for that_LOCAL PARTNER The "Governing Body Liaison Group" shown on EXHIBIT

~~~~f up to ~o- (2) members appointed by and for each of the respective
legislative governing bodies of ea-cn~LOCALP ARTNER; provided,- however, that each
LOC~P AR 1NER shall have a tota1-p-LQI)e (1 )y<?t~- w~ere decisions are made by a vote
of the LOCAL PARTNERS hereUnder. The "Management Team" Shown upon EXHIBIT
~ consists of staff members designated by and from each LOCAL PARTNER.

B. The legislative governing bodies of each LOCAL P ARTNJ;:R are responsible for making
significant decisions related to the HCP/NCCP for that LOCAL PARTNER. "Significant
Decisions" include, but are not limited to, actions such as: approval of amendments to this
MOU;-~.valot~endment ora planning agreement with USFWS, CDFG, and other
resource agencies; approval of the projeCffinatl-cing,-budget and cost sharing agreement;
approval of a draft and final HCP/NCCP; approval of a final application to appropriate
ResoUrCe AgencieS for an HCP/NCCP; review, approval or~certification of the final
EIS/EIR for the HCP/NCCP, and approval of the final HCP/NCCP. The decision-making
-authorityforother~ecisions-that arenot-Significant Decisions and do not otherwise
require approval by the respective legislative governing body of a LOCAL PARTNER is
delegated to the Management Team.

Co The Management Team shall meet regularly and be responsible for impleD1enting the
direction provided by the respective legislative governing bodies of the LOCAL
PARTNERS in connection with the HCP/NCCP, which authority shall include collectively
making those decisions that are not Significant Decisions necessary to implement the
direction provided by the respective legislative governing bodies of the LOCAL
PARTNERS, such as budget management, species selection, conservation strategies,
scopes of work for consultants, and any other authority delegated to the Management
Team by the Elected Representatives Group. The Management Team also will be
responsible for providing direction to the various HCP/NCCP staff and consultants,
including the Project Manager shown upon EXItIBIT "B." The Management Team will
consult regularly with the Governing Body Liaison Group to apprise them of the status of
the HCP/NCCP and to seek input and informal direction on policy matters. The
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Management Team will provide periodic status reports to the Governing Body Liai$On
Group and/or the legislative governing bodies of each of the LOCAL PARTNERS.
Regarding funding and bUdget allocation issues, the Management Team will meet at least
once during every twelve (12) month period during the Tenn of this MOU, which initial
period shall begin on the EFFECTIVE DATE set forth hereinabove and then on the
anniversary of the EFFECTIVE DATE each successive year, to ascertain the total amount
of funds contributed by each LOCAL PARTNER for that year and to allocate the
appropriate Use of those funds pursuant to and towards fulfillment of the terms and
provisions of this MOU.

D. The "HCP Manager" shall be the.entity designated on the Organizational Structure
attached hereto as EXHIBIT "B." The HCP Manager shall coordinate with all other
~~b~j~enti~ed on the Organizational Structure, as appropriate or needed, to
successfully manage and oversee the implementation of the tasks, processes, and goals
described under this MOU.

E. The "HCP Technical Committee" shall consist of those persons identified on the
Organizational Structure, or such other persons selected by the Management Team. The
HCP Technical Committee shall provide assistance to the Management Team in
perfonning the tasks, implementing the processes and fulfilling the goals of this MOU, all
pursuant to the requests and direction of the Management Team.

-
The "HCP Legal Group" shall be those attorneys assigned to provide legal guidance and
advice to this HCPINCCP effort by each LOCAL PARTNER. The attorneys assigned to
the H CP IN CCP effort by each LOCAL PARTNER as of the EFFECTIVE DATE are
identified on the Organizational Structure.

F.

SECTION 9. DECISION MAKING AND DISPUTE RESOLUTION PROCESS.

LOCAL PARTNERS shall make decisions regarding the HCP/NCCP effort in accordance with
this SECTION 9 and SECfION 8 hereinabove. For all decisions made at or above the
Management Team level, LOCAL PARTNERS will use .their best efforts to arrive at a consensus
decision. If a consensus decision is not reached within a reasonable time, the matter may be
submitted to a mutually agreed upon mediator, with any mediation costs shared equally between
all LOCAL PARTNERS. If the issue is not resolved through mediation, or if none of the LOCAL
PARTNERS wish to mediate the issue, the matter may be resolved by a 2/3 vote of all LOCAL
PARTNERS, with each LOCAL PARTNER having one (1) vote; provided, however, that a
Unanimous decision of each and every LOCAL PARTNER shall be required to approve a draft
and a final HCP/NCCP and the annual funding contributions of each LOCAL PARTNER.
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~ ~~ -~ - ~~~

LOCAL PARTNERS agree that any environmental documents prepared pmsuant to this M()U~
must be certified by each and every entity that holds lead agency status in order for that
environmental document to be utilized for environmental clearance for an HCP/NCCP prepared
pursuant to this MOU.

INTERACfION WITH RESOURCE AGENCIES.

LOCAL PARTNERS recognize the importance of coordinated communications and activities .

with the Resource Agencies. LOCAL PARTNERS may communicate and undertake t?th~,
separate permitting activities individually with the Resource Agencies, so long as those
communications and activities are done in good faith and with respect for the other LOCAL
PARTNERS and are not anticipated to nor reasonably likely to adversely impact the HCP/NCCP
process or outcome. -.- - -- - _-::- ~~ :_:: ~

SECTION 11.
MANAGEMENT .

CONSULTANT SELECTION. ADMINISTRA nON ~

Any consultants hired to perform any work on the HCP/NCCP that will be paid for through, or
credited tow~ the project financing and cost sharing provisions contained in this MOU ~ be
subject to the decision making processes set forth in SECTIONS 8 and 9. This does not prevent a
LOCAL PARTNER from hiring, at that LOCAL PARTNER's own expense, consultants to advise
that LOCAL PARlNER on the HCP/NCCP, so long as those relationships do not adversely- .-. -- '-
Impact the HCP/NCCP process.

SECfION 12. WORK PROGRAM DEVELOPMENT.

Within three (3) months of executing this MOU, the LOCAL PARTNERS will-agree .uponaw_ork
program for completing the HCP/NCCP (the "Work Program"). This Work Pro~ will include
major project milestones, a timetable for completing each milestone, and the estimated costs arid
funding for completing the work associated with each milestone. Each LOCAL PARTNER shall
strive to comport with all elements of the Work Program.

SECTION 13. PROJECT FINANCING AND COST SHARING.

Funding for the HCP/NCCP shall be split in an eqmtable manner among and as determined by all
of the LOCAL PAR lNERS over the term of this MOU. The estimated total budget for
development of the HCP/NCCP and related environmental documents is Six Million Dollars
($6,000,000.00). The Project Manager identified in EXHIBIT "B" may approve expenditures of
Twenty Thousand Dollars (520,000) or less that are consistent with the Work Program, the
Estimated Project Budget, and the budget established for the year in which the expenditure is
made and for which funds are then currently available for expenditure. Any expenditures
exceeding Twenty Thousand Dollars (520,000) must first be approved by the Management Team.
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If, for any reason, anyone or more of the LOCAL PARTNERS becomes unable to fund its cost
allocation, the LOCAL PARTNERS shall promptly meet to explore options for resolving the
resulting funding shortfall. Any revision to the HCP/NCCP financing and cost sharing. ..

arrangement shall require a written amendment to this MOU.

SECfION 14. PUBLIC P ARllCIP AnON

LOCAL PARTNERS recognize that the H CP IN CCP effort bas the potential to affect the interests
of many members of the public and further recognize that input from a wide variety of interests is
both necessary and valuable to developing the optimal HCP/NCCP. LOCAL PARTNERS
envision and agree that the process for public input into the HCPINCCP effort will be established
by the LOCAL PARTNERS, as set forth in a planning agreement between LOCAL PARTNERS
and the Resomce Agencies.

WlTNESSEnI the parties below have set forth their understandings in connection with the
matters set forth hereinabove as of the EFFECTIVE DATE:

~

APPROVED AS TO FORM CffY OF SAN JOSE, a m\micipal corporation

By
RENEE A. GURZA
Senior Deputy City Attorney

Its City Clerk

"COUNTY"

COUNTY OF SANTA CLARA, a political
subdivision of the State of California

AnEST

By By
BLANCA ALVARADO, Chairperson
Board of SupervisorsIts:

APPROVED AS TO FORM AND
LEGALffY:
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