Additional Reform Referrals

At its July 20, 2006 meeting, the Sunshine Reform Task Force took action to: 1) accept all new proposals
by the City Council, Task Force members, and third parties until August 31, 2006, with further direction to
staff to post the information on the City’s web-site, and 2) accept all previously submitted proposals for the
Task Force’s review and consideration.

As aresult, the Task Force accepted three previously submitted proposals for further consideration put
forward by Councilmembers Chuck Reed and Dave Cortese, and resident, Mr. David Parker. In addition,
the Task Force received 14 additional submittals recommending over 50 new reform proposals by the
August 31stdeadline. Attached and below you will find links to the reform proposals submitted.

Proposal by Councilmember Chuck Reed 3/13/06 (PDF)

Proposal by Councilmember Dave Cortese 6/13/06 (PDF)

Proposal by David Parker 6/14/06 (PDF)

Proposal by Mike Alvarado 6/23/06 (PDF)

Proposal by James Charles 7/6/06 (PDF)

Proposal by Jeff Brooks 8/10/06 (PDF)

Proposal by Pete Campbell 8/17/06 (PDF)

Proposal by George Colacicco 8/30/06 (PDF)

Proposal by Pete Campbell 8/30/06 (PDF)

Proposal by Kyra Kazantzis 8/30/06 (PDF)

Proposal by Silicon Valley Council of Non-Profits 8/30/06 (PDF)

Proposal by Ted Lank 8/30/06 (PDF)

Proposal by Dave Fadness 8/30/06 (PDF)

Proposal by Bob Mack 8/30/06 (PDF)

Proposal by American Civil Liberties Union 8/30/06 (PDF)

Proposal by David Parker 8/31/06 (PDF)

Proposal by Councilmember Dave Cortese 8/31/06 (PDF)



http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pproposalreed3_13_06.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pproposalcortese6_13_06.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pDavidParker%2006_14_06.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pDavidParker%2006_14_06.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pMike%20Alvarado%2006_23_06.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pMike%20Alvarado%2006_23_06.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pJames%20Charles%2007_06_06.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pJames%20Charles%2007_06_06.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pProposal%20by%20Jeff%20Brooks%2008_10_06.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pProposal%20by%20Jeff%20Brooks%2008_10_06.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/ppetecampbell8_17.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/ppetecampbell8_17.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pGeorge%20Colacicco%2008_30_06.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pGeorge%20Colacicco%2008_30_06.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pPete%20Campbell%208_30_06.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pPete%20Campbell%208_30_06.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pKyra%20Kazantzis%2008_30_062.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pKyra%20Kazantzis%2008_30_062.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pSilicon%20Vally%20Council%20of%20Nonprofits%2008_03_062.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pSilicon%20Vally%20Council%20of%20Nonprofits%2008_03_06.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pTed%20Lank%2008_30_06.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pTed%20Lank%2008_30_06.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pDave%20Fadness%2008_30_06.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pDave%20Fadness%2008_30_06.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pBab%20Mack%208_30_06.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pAmerican%20Civil%20Liberties%20Union%20NC%2008_30_06.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pDavid%20Parker%2008_31_06.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pDavid%20Parker%2008_31_06.pdf
http://www.sanjoseca.gov/clerk/TaskForce/SRTF/pdf/pCouncilmember%20Dave%20Cortese%2008_31_06.pdf
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SAN JOSE Memorandum

CAPITAL OF SILICON VALLEY QQM C/é\ &L Q

TO: Mayor and City Council FROM: Chuck Reed
SUBJECT: Sunshine/Open Government DATE: March 13, 2006
Reforms

Many of the items proposed for the March 21, 2006 Council Meeting regarding Sunshine reforms and other
issues are for the most part typical Open Government/Sunshine Ordinance. Yet, it is not complete and there is
more that needs to be done to restore trust in our government.

Public trust in government is low and nothing feeds distrust more than secrecy. There are things we should do
as a Council to rebuild a foundation for of trust in San Jose government. Open Government and conduct

changes are a positive step towards regaining public trust. .

Recommendations:

1. Direct staff to bring back an ordinance implementing the following Sunshine reforms:

A. Incorporate all provisions of the draft ordinance presented by the San Jose Mercury News March 12,
2006 and posted online at www.mercurynews.com.

B. Adopt a Sunshine Ordinance that will make it easier for the public to know their rights and easier for
the public to find out what the city is doing.

C. Prohibit late staff memos so that the public can have a better opportunity to respond to proposals and
fully participate in the debate.

D. Require the Mayor and Councilmembers to disclose material facts before the Council takes action.

E. Require the Mayor and Councilmembers to disclose any political favors or other consideration they are
to get in exchange for their votes.

F. Disclose all offers made to city unions for pay or benefit increases when the offers are made.
G. Disclose the names of people serving on advisory committees.
H. Make broader disclosures of what the Council does in closed sessions.

[

Prohibit closed door meetings for city task forces, commissions and committees.
J. Post notices for meetings of committees, boards, commissions and advisory bodies online in one place.

K. Disclose the salaries of all city employees by position.



©c z X

Disclose records of city employee disciplinary actions to the extent allowed by state law.

. Disclose actions taken on complaints received about fraud and abuse.

Disclose appraisals used in the purchase or condemnation of property after the deal is done.

Record all Council closed session meetings electronically and make the information available after the
reason for secrecy has passed.

Store archive copies of email in a form that will allow for easier public review.

Plug loopholes in the campaign financing ordinance that make it possible to contribute unlimited
amounts of money in the form of paid campaign workers.

Plug loopholes in the lobbyist ordinance that allow many lobbyists to avoid public disclosure of what
they are doing.

Disclose the calendars of the Mayor and Councilmembers.

2. In addition, direct staff to begin implementing the following:

Charter Changes

A.

Ask the voters to revise the Charter to make it easier to recall the Mayor and Councilmembers for
violation of the Charter or the Oath of Office.

Oath of Office Changes

B. Revise the Oath of Office to include a pledge to follow the Charter.

C. Revise the Oath of Office to include a pledge to put service above self and an honor code: No lying.
No cheating. No stealing.

Conduct Changes

D. Require staff for Mayor and Councilmembers to sign a Code of Conduct.

E. Prohibit Mayor and Councilmember interference with the decisions of City Boards and Commissions.

F. Prohibit Mayor and Councilmember interference with the bidding and RFP process.

G. Create a certified training program for Mayoral and Councilmember staff to ensure they are fully aware

of laws and ethical standards so they can help their bosses follow the law.

H. Hold regular public hearings on ethical issues around the state so we can learn from our mistakes and
the mistakes of others.

I Revise our Ethics Code to specify that it is unethical for the Mayor and Councilmembers not to follow
Council adopted policies without approval of the Council.

J.  Prohibit the Mayor and Councilmembers from revising draft staff reports without full disclosure.



Change to a Community Based Budget Process
K. Start the budget process with a survey of the public in early January.
L. Hold a Conference on Priorities with neighborhood associations in late January.

M. Have Council hearings in February on New Initiatives and Unfunded Programs (NIUPS) and have the
Council specify their spending priorities.

N. Report the results in the Mayor’s March Budget Message.
Other Changes
O. Hold monthly hearings on the status of Council’s directives to staff.

P. Expand the City Auditor’s staff to allow for more performance audits.

Chocle Read]

Chuck Reed
Councilmember

cc: City Clerk, City Attorney
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MEMORANDUM _  _  SANJOSE

CAPITAL OF SILICON VALLEY

TO: Lee Price, City Clerk FROM: Dave Cortese, Councilmember

SUBJECT: Proposed Input for DATE: June 13, 2006
Sunshine Reform Taskforce

/7

/) -
APPROVED: i~ Al p DATE: / / ;
/ sV— /

As the Sunshine Reform Task Force begins the process of examining our
current city rules and regulations and makes recommendations on how to
increase transparency and public accessibility, I would like to request
consideration of the following ideas:

Regulation of Lobbyist Activity

1. Require filing of lobbyist disclosure reports within 48 hours, or two business
days, of the occurrence of reportable lobbying and fundraising activity.

2. Request the City Clerk to make available the reports required in #1 above,
real-time on the City of San Jose website, including lobbyist fundraising
activities, contributions raised/offered, and solicitations made on behalf of an
elected official.

3. Permanently ban former employees of San Jose elected officials from
returning to City Hall to lobby their former supervisors.

4. Prohibit former city employees, including elected officials, from registering as
lobbyists or providing political consultation services to a registered lobbyist for
at least eight years, the equivalent of two terms in office, after they leave City
Hall. Former city employees or elected officials should not be able to exert
undue influence on public policy.

S. Prohibit registered lobbyists, whose primary occupation is to influence the
outcome of legislation, from serving directly or indirectly through others, as
fundraisers, treasurers or other campaign employees/consultants for
candidates for city office.

6. Require the mayor and city council members to report offers of employment
and/or negotiation of future employment with any corporation, organization or



entity that has or anticipates having legislative issues pending before the city
council.

Provide Greater Access to Information and Meetings

7. Prohibit the city council from voting on any issue if staff reports are not
released at least six days before a council meeting to provide citizens a greater
opportunity to respond before a final vote is cast.

8. Require all electronic correspondence—including e-mails, voice-over-Internet
and calendars of public employees and elected officials—be made available in
the City Clerk’s office for easier public access. Require the City Clerk to
maintain a central point of access to this information, and that of item #7
above, on the City’s website.

9. Disclose real estate appraisals used in the purchase or condemnation of
property to prevent city government from attempting to take a citizen’s property
without fair compensation.

10. Waive privilege of deliberative process once a matter has been resolved.

11. Require producing an official transcript of all Council closed session
meetings and making that information available after a legitimate reason for

secrecy has passed.

Establish Stronger Enforcement Provisions for Mayor & City Council

12. Refer possible City Charter, Municipal Code or Brown Act violations to the
Ethics Commission.

13. Establish new criminal and civil penalties for elected officials and city
employees who violate the City Charter or Municipal Code.

14. Work with the City Council to obtain the authority to initiate termination
proceedings against any City Council or Mayor’s office employee found to
violate the City Charter.

15. Refer to the Santa Clara County Civil Grand Jury any violation of the
Charter or any serious ethical violation to seek appropriate reprimand and/or
removal from elected office.

CC: Mayor and City Council



14 June 2006

David Parker

46 West Julian St., #224

San Jose, CA 95110
SJDavidParker@Yahoo.Com

Sunshine Reforms Task Force
City of San Jose

200 East Santa Clara Street
San Jose, CA 95113

Dear Members:

When I relocated to San Jose, in December, it was when “garbage gate” was surfacing in the news.
1 served on the Sunshine Ordinance Task Force for 3 % years and offer my experience to you. As a strong
advocate of Sunshine in our local government, I want to offer my expertise and input on housekeeping
issues. This Task Force will be under heavy scrutiny because it was created by the City Council, and some
of you have political ties to the Council and/or Mayor. Therefore, you should set the bar high for your
conduct and how your meetings will be conducted.

This body should adopt the following recommendations for its own conduct:

1) A 72 hour notice for all meetings, including agenda topics. Disallow any new
documents or related matters from being introduced less than the 72 hours from the
meeting. All materials to be used in the consideration at a meeting will be on file
with the Clerk’s office or online.

2) Seriatim meetings prohibited, including: telephone; electronic communications; 3™
parties; etc.

3) Prohibit any direct communication from Mayor or City Council to Task Force or its
members.

4)  Audio and video record all meetings and allow access by members of the public..
Post audio recordings of meetings online.

5) Allow public comment after each agenda item. And general public comment for
items not on the agenda. Increase public comment to 3 minutes.

6) Allow for the request of interpreters, of any language, for meetings provided 48
hours notice is given to the Clerk’s office.

I will maintain regular communication with the Task Force and offer my experience upon your request. I
wish you the very best and thank you for your consideration. Please contact me if you have any questions at
my mobile phone number, (415)-377-3283.

Respectfully,

David Parker



————— Original Message-----

From: Mike Alvarado

Sent: Friday, June 23, 2006 12:16 PM

To: sunshine_reform_task force@sanjoseca.gov
Cc: Mike Alvarado

Subject: The Question of Open Government

Comments are attached.



The Question of Open Government

United Neighborhoods held a session entitled " What do we need for open San Jose city
government? The agenda included discussion of local Sunshine law proposals, public
participation, public accountability, public outreach and role of elected officials, city
attorney and district attorney

The issue of right of participation in Open Government was raised in the session
preamble but nothing was said about corresponding duties and obligation on those who
would exercise the right. That is an error and a common one made whenever issues of
rights are invoked or discussed.

There was also a presentation given about 8 rungs of participation in government by
citizens. The ultimate rung is called citizen power. By framing the end goal as aspiring to
power, you corrupt the outcome in my view. The argument becomes, you have power, |
do not, and | want what power you have. In the event of the acquisition of power, it
seems unlikely that the exercise of power, the governance, would be significantly
different. I would argue that rather than framing the discussion as being about gaining
power, the issue should be about exercising leadership as citizens, as residents because
this means that responsibility and accountability and consequences are part of the deal.

As well, it seems to me that complaints about the processes of governance become easier
to resolve if the issue is viewed through the maxim of form follows function. If the
function of open governance is adhered to, the process will follow.

Having considered all that was presented during the meeting, the following questions
came to mind:

Is the definition of open government the real starting point of the discussion?
If open is defined as complete transparency, then we could have a truly open
government built from glass ceilings, floors, and walls. If full and open access place
citizens in the halls of government populated by those who speak a veritable foreign
language, is that progress?

o This discussion of open government seems to be missing any correlation to efficiency
and effectiveness. Why is this?

o What role is defined for staff in delivering the spirit as well as the letter of goal of
open government?

o How can citizen-leaders, resident-leaders become a key ingredient of open
government?

o What are the tangible measures of effective participation and can responsibility be
made a transparent characteristic of the process too?

o Is full and open access enough? What is the right and duty and obligation of
participation?

o How does the concept of open governance incorporate both formal and informal
governance?



Isn’t it true that the government that governs least governs best BECUASE the people

will self-discipline, will self-regulate?
What evidence or behaviors would correspond to the 8 rungs of participation shown

during the session?



From: James Charles [mailto:jamescha2072@sbcglobal.net]
Sent: Thursday, July 06, 2006 12:56 PM

To: sunshine_reform_task force@sanjoseca.gov

Subject: Posting Meeting Minutes

Dear Taskforce

Is it possible for all city commissions and Standing Council Committees t0 post
minutes of their meetings within a reasonable time say 48hrs after the meetings.
Some committees and commissions are very good about posting minutes and
some are not. The suggestions would be a blanket statement from the taskforce
to cover meeting minutes and when they should be posted after a public meeting.

Thanks

James



From: Jeff Brooks TASC [mailto:jbrooks@ihot.com]

Sent: Thursday, August 10, 2006 2:59 PM

To: Nadine Carranza; sunshine_reform_task force@sanjoseca.gov; Ed Rast; letters@mercurynews.com;
griggs@mercurynews.com; swright@mercurynews.com; bmarshman@mercurynews.com;
eclendaniel@mercurynews.com; jfensterwald@mercurynews.com; mhelft@mercurynews.com

Subject: SIX (Sunshine Reform Task Force Invited) Proposals: 1)Library card polls. 2)Webcams on
leaders at work. 3)Polygraphs. 4)Enable opposition. 5)New City Emblem:Checks and Balances. 6)Enable
Citizen Arrests of Govt.

Dear Nadine Carranza, Ed Rast, Chuck Reed, George Riggs, Stephen E. Wright, Barbara
Marshman, Ed Clendaniel, John Fensterwald, Miguel Helft, and Whom It May Concern,

I hope you are well.
Sorry for the delay.
Thank you for your efforts.

1. Build a polling station( "off the shelf" software and hardware would be affordable) in all the
public libraries (and on the city web pages) whereby voters can  swipe their library card and
click a "radio button" on "Yes on the Grand Prix funding” or "No on the Grand Prix funding"

2. 4/7 webcams in City leader's offices
3. lie detector tests displayed in real-time on hi-tech screens in city council chambers during
meetings.
4. opposition enabling: enable individual complainers to find each other so they can join
together and be more effective.
5. Adopt a new emblem for San Jose: "Odysseus and the Sirens"
(label the handcuffs "Sunshine Law")
(label the whole thing "San Jose and America is responsible for Checks and Balances")
(label a Siren "Corruption™)
(label a Siren "Lobbyist")
(label the oarsmen "Opposition: Wise and Organized")
(Paste the mayor's face over Odysseus' face)
6. allow digital camera movies of city personnel driving city vehicles breaking the law(eg, not
using turn signal) to be admissible evidence for citations.

Please reply.

Warmest Regards,
Jeff Brooks
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SUNSHINE REFORM TASK FORCE
8/17/06

PROPOSALS:

1 To prevent conflicts of interest and to expose sources of
influence, all contributions to c¢city councilmembers must be
made available online for San Jose citizens to review.

2 Councilmembers' calendars must be made available (running
in real time) online for San Jose citizens to review.

3) A cost-benefit analysis must be provided for all projects,
activities, and events that seek a public subsidy. The analy-
sis must be provided for public review (online) two weeks in
advance of the city council vote. An after-action audit must
be performed on all projects, activities, and events that re-
ceive a public subsidy in excess of $25,000.

4) The Sunshine Reform Task Force should recommend that the city
charter be changed to provide for more accountability in the
City Attorney's office. The City Attorney should not represent
the interests of city officials and staff at the expense of
the interests of the San Jose public. The interests of the
people of San Jose should never be compromised. The job des-
cription of the City Attorney's office should reflect that
principle.

Submitted by:

Pete Campbell
San Jose, CA
(District One)



8/17/06

ADDITIONAL PROPOSAL:

RE: Freedom of S$peech

The Mayor of San Jose should be instructed to not interfere
with any citizen's right to free expression. On numerous occa-
ssions, the Mayor of San Jose has tried to dissuade citizens from
applauding during city council meetings.

Applause is a form of speech. It expresses approval and
consent. As long as citizens do not deliberately interfere with
the business of the meeting, or try to drown out another speaker,
applause must be permitted in the people's hall. Freedom of
expression is a right guaranteed by the Constitution.

Submitted by:

Pete Campbell
San Jose, CA
(District One



From: george colacicco [mailto:georgecolacicco@sbcglobal.net]
Sent: Wednesday, August 30, 2006 9:28 AM

To: sunshine_reform_task force@sanjoseca.gov

Subject: How about shining some light on your hiring practices ?

] rcccntlg aPPiicd fora Position in i—iousing, and received no feed back from the
human resource Pcrsonai i’ianc”ing that Par‘ticular recruitment. After rcPeatcci emails
for several weeks to Margaret Salazar, June Kim, and Carol Shell (her emails
wouldn't go ttvrougi-n) the FIR person (Carol Shell) blew me off with an email that ti'icg
were advertising nationa“g to fill the Position even thougi"i | met the minimum
c]ualii:ications‘ |t was like she was tc”ing me that no one loca"g could fill the Position.

T hen she indicated that there were other oPcnings n i'iousing, where none were
shown (] think she had a special list).

Now ] don't exPcct much from your task force than ] received from HR as a whole.
But for city government who kccps talking out of both sides of their mouth about
attractingjobs and being an eclual oPPortunity emPioyer, | would think ti"iey would
start iooi(ing in there own back garci for Pcrsonai. You have a city of one million
Pcople, and a county with a couplc of million more, and the city feels ti‘iey have to
advertise nationa“y. The newspaper said | had until Thursdag to get my comPiaints in
so here it goes.

1) First of all there are two Pcopic in R that handle eachjob cicscriPtion‘ Wi‘iy does
it take two 7

2) When | tried scnciing one of them an email (Carol Si'lC”) it didn't go ti‘ll"OUgi'l, and
was rcjectcci, so | had to send another email to the other person in FR. Magbc that's
wi'ig it take two Pcoplc?

3) Ti"iere is an oPening date Posted on thejob description, but no end date icori:i”ing
the Position, other than "Until Filledr. Obviouslg i:i”ing the Position is not

critical. Could this be a Plog for chartmcnts to increase their bucigct rcquircmcnts
with out ici”ing the Positions ?

‘t) Why not openup empiogmcnt to the Pubiic at all levels 7 Thcre is open
recruitment, and internal recruitment availabilities, and unless you aircacig work for the
city (Internal), you can't aPPlg‘ Howevergou can aPPig foran oPening that indicates
open to the Pubiic (but their Policg seems ti‘ncg have to advertise na’ciona”g first).
Seems to me the city is not cioing it's part in Proviciing cmPiogment to it's inhabitants,

and with internal emplogment are ruiing out more comPetent aPPiicants to comPete for



those OPcnings. Could it be someone is trying to protect their own interests

bg Promoting incompctencc? Maybc its time the city level the Playing field 2
Magbe it's time some of the sunshine laws 5howju5t how the FIR department is
behaving Weliveina city of one million PcoP]c, the county with a couPlc of million
more, and yet city government continues to talk out of both sides of their mouth

rcgarding cmplogmcnt. But hcy, don't take my word for it, here's the email Carol
Shc” sent me:

Dear Mr. Colacicco;

Thank you for your inquiry regarding our Senior Development Officer vacancy. We are
currently running nationwide advertising for this unique vacancy, and awaiting the
response from the advertising before reviewing the applicants. The Housing Dept. is
currently running several other recruitments, and we will respond to your application as
soon as possible.

Thank you for your patience. If you have further questions, please feel free to give
me a call.

Carol J. Schell

Human Resource Liaison & Housing Dept. Facilities Mgr.
CITY OF SAN JOSE HOUSING DEPT.

200 East Santa Clara Street - 12th Floor
San José, CA 95113-1905

Phone #: (408) 535-8243
Fax #: (408) 998-3183

George Colacicco

Realtor / Loan Officer

Bus:(408) 226-7308
Cell:(408) 314-5050
Fax:(408) 226-7308
www.georgehomes.net
Fireside Realty

2111 Lincoln Avenue

San Jose, Ca. 95125



http://www.georgehomes.net/
http://www.georgehomes.net/

Add me to your address book... Want a signature like this?


https://www.plaxo.com/add_me?u=4295450261&v0=960239&k0=1800542294
http://www.plaxo.com/signature

————— Original Message-----

From: pete campbell [mailto:typeonemal l@yahoo.com]
Sent: Wednesday, August 30, 2006 6:37 PM

To: sunshine_reform_task force@sanjoseca.gov
Subject: proposals for the task force

TO: Sunshine Reform Task Force
FROM: Pete Campbell- District 1

Please receive the following proposals:

ITEM: The naming or renaming of city owned buildings,
parks, libraries, and/or other major properties must
be authorized by a vote of the people through a
district-wide election.

ITEM: Language contained in City of San Jose
committee reports, recommendations, and referrals must
not be altered or edited.

By, Pete Campbell
8/30/06
(408) 446-2713


mailto:typeonemall@yahoo.com

From: Kyra Kazantzis

Sent: Wednesday, August 30, 2006 5:36 PM
To: sunshine_reform_task force@sanjoseca.gov
Cc:

Subject:

Dear Sunshine Reform Task Force members:

Please find attached a copy of a letter that my organization Public Interest Law Firm sent
the San Jose Police Department today. This letter illustrates some of the difficulties that
public interest organizations have in obtaining public records for the purpose of in
monitoring law enforcement activity in the City of San Jose.

Many of these difficulties stem from the fact that the San Jose Police Department
routinely denies public access to SIPD incident reports, use of force reports, and other
law enforcement records. The San Jose Police Department employs loopholes in the
California Public Records Act to keep many of its records from public scrutiny. As a
result of these practices, the local community faces significant obstacles when it comes to
reviewing San Jose law enforcement practices.

Law enforcement agencies depend on community trust in order to be effective.
Community trust in SJPD is especially important since officers rely heavily on the public
for crime reports and investigative leads. When the San Jose Police Department refuses
to divulge records to the public, it replaces that atmosphere of trust with one of suspicion.

Public Interest Law Firm believes that it would be good public policy for the San Jose
Police Department to be required to respond to requests for records with a presumption in
favor of transparency and disclosure.

Please let me know if you have any questions about this recommendation. | can be
contacted at (408) 280-2401.

Sincerely,

Kyra Kazantzis

Directing Attorney

Public Interest Law Firm

a program of the Law Foundation of Silicon Valley
111 West St. John Street, Suite 315

San Jose, California 95110

Phone (408) 280-2401

Fax (408) 293-0106

www.lawfoundation.org



http://www.lawfoundation.org/

August 30, 2006

Chief Rob Davis

Lt. Gary Kirby

San Jose Police Department
210 West Mission Street
San Jose, CA 95110

Re:  July 25, 2006 Public Records Act Request
Dear Chief Davis and Lt. Kirby:

I am writing in regards to your August 14, 2006, response to our July 25, 2006, California
Public Records Act request. This Public Records Act request related to allegations of
excessive force by the San Jose Policy Department (SJPD) officers patrolling the Cinco
de Mayo celebrations in San Jose on May 5, 2006.

In our request, we sought records relating to public activities that occurred on May 5,
2006, at or near the Story and King intersection in San Jose. We also sought all records
related to SJPD monitoring or policing of these public activities.

You responded by stating:

The records you have requested are exempt from disclosure under California
Government Code Section 6254(f) as records of “complaints to, or investigations
conducted by...any...local police agency...or any investigatory...files compiled
by any other...local police agency....”

We do not agree that these requested records are exempt from disclosure; your reading of
this exemption is overbroad. But even if the exemption does apply, the Public Records
Act does not require you to keep these records secret. Exemptions are discretionary.

We urge you to reconsider your decision and use your discretion to release the requested
records. Full disclosure of information and openness encourages community trust while
secrecy breeds suspicion. Community trust with the SJPD is especially important since
officers rely heavily on the public for crime reports and investigative leads. We believe it
would be good public policy for SIPD to approach requests for records with a
presumption in favor of transparency and disclosure.

By blocking access to these records, you are preventing public service organizations like
PILF from independently reviewing community allegations of police misconduct. This
action does not serve the community well, nor does it advance the ability of the SIPD to
effectively carry out its law-enforcement operations.



Again, we ask that you reconsider your decision and release the requested records. | can
be reached at (408) 280-2401.

Sincerely,

Kyra Kazantzis
Directing Attorney



From: Ted Lank [mailto:ted12345678910@yahoo.com]
Sent: Wednesday, August 30, 2006 8:50 PM

To: sunshine_reform_task force@sanjoseca.gov
Subject: Sunshine Reform suggestions

The following are some suggestions regarding Sunshine Reform

1. Fraud and Audit Hotline - Public Information Reform #7. This is one of the 14
reforms referred to staff for implementation. At the August 29, 2006 Council Meeting,
Item 3.5 included a status report indicating this item is completed. It was heard as Item
3.4 of the same Council meeting. | recommend that this item be re-opened and that the
Sunshine Committee discuss it since | believe the report submitted to City Council (Item
3.4) was significantly incomplete and that the Sunshine committee make
recommendations for a complete report, discuss and make recommendation on future
frequentcy of the report, whether the City Auditor should take the lead on the hotline, and
recommend improvements such as other ways to report issues to the hotline.

Recommendations to have a complete report: Each issue should be listed, its status
(unable to resolve and why, resolved, still being investigated, investigation complete,
action taken (such as two week suspension of employee and supervisor, new procedure
developed and implemented and described the new procedure like the new RFP process
etc.), Department where issued occured, if turned over to outside agency - name the
agency, indicate if reviewed by Department Head, indicate if reviewed by City Manager.
Show additional statistics showing how many types of issues occured per Department,
any trends noted, year to year comparisons etc.

Recommendation for frequency of report to Council: Quarterly with cumulative
information shown in a fiscal year.

Recommendation on lead: Auditor since the office that now has the lead is part of the
City Manager's office where recent issued previously involved members of the City
Manager office - conflict of interest or at least a perceived conflict of interest. This office
(Employee Relations) also negotiates employee salaries which causes a conflict between
employees who might report issues and the Employee Relations office. The City of
Austin Texas has a similar hotline and their Auditor is the lead on it.

2. Information Memos to City Council need to be posted on the web.

3. City Manager approved agreements need to be posted on the web. Depending on the
number maybe a minimum dollar amount be determined such as $50,000.

4. City Council approved agreements. When the City Council is approving an agreement
as part of a Council item, in addition to the Council memo recommending the approval
the agreement, the agreement needs to also be available on the web associated with the
Council item. If the Council authorizes the City Manager to negotiate and approved an
agreement, the draft agreement need to be available on the web associated with the
Council item. And after the City Manager negotiates and approves the final agreement



along with any future amendments needs to be posted on web associated with the Council
items as well as when any amendments are made to agreement (also posted on the web
associated with the Council item recommending the amendment). Additionally the
agreement needs to be available on the web associated with any Council item associated
with the agreement. As an example when the Memo to the City Council recently
discussed bringing the NBA to the HP Pavillon then the agreement and any associated
amendments that agreement needed to be posted to the web associated to that agreement.
It was good that in that Council memo the memo indicated what part of the agreement
applied but the entire agreement and amendments needed to be posted also. In general
previous documents associated with an item on the Council Agenda need to be posted
along with the current information. Because of the web these item only need to be
scanned once but can be linked to multiple locations.

5. Monthly Financial Reports need to be regularly posted to the web. Some are now
posted but the majority are not.



From: D Fadness [mailto:drfadness@sbcglobal.net]
Sent: Wednesday, August 30, 2006 9:08 PM

To: Sunshine_Reform_Task_Force@sanjoseca.gov
Cc: Ed Rast

Subject: Sunshine Ordinance comments
Importance: High

Dear Chairman Rast and Committee members:

| attach (virus-free) a cover letter and two documents containing comments for your consideration
in developing a Sunshine Ordinance for our city.

Thank you for your volunteer efforts on behalf of San Joseans.

Dave Fadness
(408) 578-6428

P.S. Please notify me ASAP if you cannot accept attachments.



David Fadness
445 Stratford Park Court
San Jose, CA 95136-2031
FAX/Phone: (408) 578-6428
EMAIL: drfadness@sbcglobal.net

August 20, 2006 Via Email to:
Sunshine_Reform_Task Force@sanjoseca.gov

Ed Rast, Chair

Sunshine Reform Task Force
City of San Jose City

200 East Santa Clara Street
San Jose, CA 95113

Dear Chairman Rast and Committee Members:

Thank you for considering my comments (attached) on the development of a
Sunshine Ordinance for San Jose government. Having served for 24 years on a
variety of local commissions, | am troubled by the need to impose local
“sunshine” rules when we already have what | consider to be the finest public
disclosure and open government law in this land: the Ralph M. Brown Act. |
believe that the business of government is the business of its people.

Although we volunteers were always instructed to follow it to the letter, | now find
that the Brown Act is difficult to enforce. It seems to me that San Joseans should
simply impose it as a local ordinance—and—enforce it via vigorous prosecution
of violators.

The San Jose Mercury-News weighed in on this Sunshine effort back in March
with a comprehensive proposal | was privileged to offer comment on. Please find
my attached comments (in red) on their document titled “SAN JOSE SUNSHINE
ORDINANCE”".

Absent in the Mercury-News proposal was language relating to enforcement. My
attached comments “Enforcement Ideas for the Sunshine Ordinance” begin to
address this difficult, but altogether necessary element. Laws need to include
significant penalties for violation. Laws enforcing the protection of good
government demand extraordinary enforcement provisions; public confidence is
at stake. Those who serve government must be held to the highest possible
standards—and be punished appropriately when they break the law.

An important step will be to recommend a Charter amendment to change the city
attorney from an appointed position to one elected to serve the citizens of San
Jose. As it is now, the city attorney reports to and represents the mayor and



council. As such, it is unlikely that even the most flagrant violations of the Brown
Act or any sunshine ordinance you may propose will ever be prosecuted. An
elected attorney would also serve ordinary citizens who may have legitimate
claims against the city.

Other cities do this. We should too. If we don’t, we can keep piling rules upon
well-meaning rules without success. The Brown Act is a classic example of what
can happen when excellent laws are not enforced.

Thank you for this opportunity to suggest ideas and for your volunteer service in
this critically important work for our city.

Sincerely yours,

David Fadness
Incl: (2)

cc: Ed Rast (personal email)



Enforcement Ideas
for the

Sunshine Ordinance
Submitted by: David Fadness, 4/10/06

1. All members of the city council and all elected, appointed, and/or otherwise employed
administrative city staff must sign a notarized affidavit attesting to having read and understood the
Sunshine Ordinance. Affidavits must be renewed for every revision in the ordinance and for every
new term in office. Signed affidavits must be maintained in the City Clerk’s office during the term
of office or employment and for at least four years thereafter.

2. An eleven-member Sunshine Ordinance Task Force (TF) shall be appointed by the city council
for two-year staggered terms, with a three term limit. No member is eligible for reappointment
until two years after vacating or fulfilment of a three-term limit. Members of the Task Force shall
serve without compensation.

Members may be dismissed for cause by majority vote of the TF, a quorum being present at a
noticed meeting, but not by the City Council. In case of a vacancy, the TF Chair shall request and
the City Council shall act within 60 days to appoint a replacement representing the same member
category. In no case shall failure to appoint TF members result in an inability to meet a quorum.

There shall be no alternate TF members.

3. One Sunshine Ordinance TF member shall be appointed by the city council from two nominees
for each seat recommended by each of the following entities:

e Four members shall be members of the public who have demonstrated interest in or have
experience in the issues of citizen access and participation in local government, nominated by
the League of Women Voters and/or the Civil Grand Jury.

e One member shall be appointed from individuals whose names have been submitted by the
local chapter of the Society of Professional Journalists.

e One member shall be a journalist from a racial/ethnic-minority-owned news organization and
shall be appointed from individuals whose names have been submitted by New California
Media.

e One_member shall be appointed from individuals whose names have been submitted by the
San Jose Chamber of Commerce.

e One member shall be appointed from attorneys whose names have been submitted by the local
chapter of the Bar Association, giving preference to candidates with knowledge in First
Amendment, Brown Act, and related public meeting law.

e One member shall be appointed from individuals whose names have been submitted by an
organized local taxpayer organization.

¢ One shall be a member of the public experienced in consumer advocacy, nominated by the
League of Women Voters and/or the Civil Grand Jury.

e One member shall be appointed from faculty members whose names have been submitted by
San Jose State University.

The Clerk of the City Council or his/her designee and the City Attorney Council or his/her
designee shall serve as staff to and attend all meetings of the TF.

All nominees must have experience and/or demonstrated interest in the issues of citizen access
and participation in local government. Care must be exercised to avoid appointments that may
result in conflicts of interest.



4. The TF shall select and hire on retainer an attorney from the private sector. This attorney shall
have experience in First Amendment, Brown Act, and related public meeting law. He/she will
serve at the pleasure of the TF, being hired or terminated by a majority vote of the TF, a quorum
being present at a noticed meeting.

5. The City Council shall annually fund the TF attorney’s retainer fees for an amount not to
exceed 2080 hours at prevailing rates established by the local Bar Association. Fees in excess of
this allocation shall be budgeted in advance, approved by a 2/3+ majority of the TF, a quorum
being present at a noticed meeting, and be recommended for approval to the City Council. Any
such request shall be considered by the City Council at its next duly noticed public meeting and
may be denied for cause only by a 2/3+ majority vote of the Council.

6. Any member of the public (including TF members themselves) may report any suspected
willful, purposive, flagrant, and/or knowing offense or pattern of repeated violations of the
Sunshine Ordinance to the TF. Any such reports to one TF or more member shall be shared with
the TF at a noticed regular meeting.

7. The plaintiff's identity will be kept confidential unless confidentiality is formally waived.

8. The TF will assess at a noticed regular meeting any and all reports of suspected violations,
voting after due deliberation whether to accept or reject the claim. The TF may subpoena
testimony and/or records supporting its examination.

9. If the TF accepts as valid a complaint, after due deliberation at a noticed regular meeting, the
TF may upon a majority vote call upon its attorney to evaluate the possibility of Sunshine
Ordinance violation. Unless agreed to in advance by the TF, a maximum fee of 8 hours shall be
allowed for each consultation/report.

10. If the TF attorney finds that a probable violation of the Sunshine Ordinance has been
committed, the TF may upon a 2/3 vote at a noticed regular meeting file a formal complaint with
the District Attorney. Unless agreed to in advance by the TF, a maximum fee of 8 hours shall be
allowed for each filing with the District Attorney.

11. A finding of guilt by the District Attorney shall at minimum be punishable by immediate
removal from office and/or employment and forfeiture of all pay and benefits. If found guilty, a
defendant who has been on administrative leave during examination of guilt shall reimburse the
City all pay and benefits paid while on leave. A convicted violator shall thereafter not be allowed
to hold elective office in the City of San Jose or be eligible for employment by the City or any of its
vendors.

12. There must be specified degrees of punishment—including jail—for flagrant and willful
violators. (I don’'t know what the law allows.)



Comments (in red) submitted by David Fadness, 3/10/06,

Proposed
SAN JOSE SUNSHINE ORDINANCE

San Jose Mercury-News
March 2006,
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provided that a majority of the members refrains from using the occasion to collectively discuss the topic
of the gathering or any other business within the subject matter jurisdiction of the City.
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(1) The City Council, the San Jose Redevelopment Agency, the San Jose Financing Authority, and the
San Jose Public Facilities Financing Corporation.

(2) Any other board or commission enumerated in the City charter.

(3) Any board, commission, committee, or other body created by ordinance or resolution of the City
Council, or of which the City Council serves as the Board.

(4) Any advisory board, commission, committee or body, created by the initiative of a City policy body.
(5) Any standing committee of a City policy body, irrespective of its composition.

(6) Any advisory board, commission, committee, or council created by a federal, state, or local grant
whose members are appointed by city officials, employees or agents.

(7) A board or other multimember body that governs a private corporation, limited liability company, or
other entity that either:

(A) Is created in order to exercise authority of the City government delegated by a policy body to the pri- -~ {Formatted: Font: (Default) Arial, 10 J
Jvate corporation, limited liability company, or other entity;or ... B

~~ 7| Formatted: Font: (Default) Arial, 10
(B) Exists exclusively or primarily to exercise authority of the City government delegated by a policy body {pt J
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(C) Receives funds from the City and has on its governing body a member of a policy body of the City
appointed to that governing body by the policy body of the City.

“Policy body” shall not include a committee which consists solely of employees of the City, unless such
committee was established by charter, ordinance, or resolution of the City Council.

(o) “Public access website” shall mean a portion of the City’s Internet World Wide Web site devoted to
providing information on public access to meetings, records, and information, including without limitation a
master calendar of meetings, and all other information required to be provided though a public access
website pursuant to this Title.

(p) “Public information” shall mean the content of public records” as defined herein, whether provided in
documentary form or in an oral communication. “Public Information” shall not include computer software,
but shall include information stored in electronic form using computer software, and any code, symbols, or
data added to an electronic file or record to make it readable or usable to a person who is being provided
public information in electronic form.
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(r) “Public Records Act” shall mean the California Public Records Act, Government Code 88 6250 et seq.
(s) “Sunshine Ordinance Task Force” or “Task Force” shall be defined as set forth in section 26.4.1.
(t) “Supervisor of records” shall mean the City Attorney.

To the extent they are not defined in this section, terms used in this Title that are also used in the Brown
Act or the Public Records Act shall be defined as they are in the Brown Act and the Public Records Act.
In the event of any conflict in the definitions applied by the Brown Act and the Public Records Act, the
definition which would result in greater or more expedited public access shall apply.

SEC. 26.1.4. CITATION.
This Title may be cited as the San Jose Sunshine Ordinance,

CHAPTER 26.2: ACCESS TO MEETINGS

26.2.1. Meetings of Policy Bodies to Be Open and Public; Application of Brown Act.
26.2.2. Regular Meetings of Policy Bodies.

26.2.3. Meetings of Ancillary Bodies; Application of Sunshine Ordinance by Contract.
26.2.4. Emergency Meetings.

26.2.5. Closed Sessions: Permitted Topics.

26.2.6. Agenda Disclosures: Closed Sessions.

26.2.7. Disclosure of Closed Session Discussions and Actions.

26.2.8. Agendas and Related Materials: Public Records.

26.2.9. Public Access Website

26.2.10. Tape Recording, Filming and Still Photography.

26.2.11. Public Testimony.

26.2.12. Minutes.

SEC. 26.2.1. MEETINGS OF POLICY BODIES TO BE OPEN AND PUBLIC; APPLICATION OF
BROWN ACT.

All meetings of any policy body shall be open and public, except a provided in this Title. To the extent not
addressed by this Title, and subject to the enhanced requirements for public access provided in this Title,
meetings of policy bodies shall be governed by the Brown Act. In case of inconsistent requirements or
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(b) At least ten days before any regular meeting, a policy body shall post an agenda for the meeting. The
agenda shall identify the policy body conducting the meeting, and shall specify the time and location of
the meeting. The agenda shall also contain a meaningful description in clear language of each item of
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business to be transacted or discussed at the meeting. Agendas shall specify for each item of business
the proposed action or a statement the item is for discussion only.

(c) A description of an agenda item is meaningful if it is sufficiently clear and specific to alert a person of
average intelligence and education whose interests are affected by the item that he or she may have reg-

written in plain, easily understood English. It shall identify any and all documents that have been or are
intended to be provided to all or a majority of the members of the policy body in connection with an
agenda item.

(d) Agendas shall be posted in a location that is freely accessible to members of the public. Agendas
shall, at a minimum, be posted on a bulletin board at City Hall that is available to all members of the pup-

information, providing a reference to staff or other resources for factual information, or requesting staff to
report back to the body at a subsequent meeting concerning the matter raised by such testimony.

(f) Subsection (e) notwithstanding, a policy body may take action on items of business not appearing on
the posted agenda under any of the following conditions:

(1) Upon a determination by a majority vote of the body that an accident, natural disaster, or work force
disruption poses an imminent threat to public health and safety.

(2) Upon a good faith, reasonable determination by a two-thirds vote of the body, or, if less than two-
thirds of the members are present, a unanimous vote of those members present, that (A) the need to take
immediate action on the item is so imperative as to threaten serious injury to the public interest if action
were deferred to a subsequent special or regular meeting, or relates to a purely commendatory action,
and (B) that the need for such action came to the attention of the body subsequent to the agenda being
posted as specified in subdivision (b).

(3) The item was on an agenda posted pursuant to subdivision (b) for a prior meeting of the body occur-

the item was continued to the meeting at which action is being taken.

(g) Prior to taking action on any agenda item, each member of a policy body shall disclose the identity of
any lobbyist (as defined in section 12.12.190), any local government lobbyist (as defined in section
12.02.060), any person doing business with the City (as defined in section 12.02.090), any advocacy
group, and any other person who has communicated with the member of the policy body regarding the
agenda item. The disclosure required by this subsection may be made orally at the meeting of the public
body, or in writing. If made in writing, the disclosure shall be made available to the public at the beginning
of each meeting, and shall be posted on the City’s public access website prior to the meeting.

(h) Every member of a policy body, and every City official or employee appearing at a meeting of a policy
body, has a duty to the policy body and the public to disclose information that is material to decisions by
the policy body on matters under consideration at a meeting. Such information must, at a minimum, be
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disclosed at the meeting at which action is to be taken on the matter to which it pertains, before any ac- - ‘{Formatted: Font: (Default) Arial, 10 J

agenda packet for the meeting.

(i) Each policy body shall ensure that notices and agendas for regular and special meetings shall include
the following:

(1) A notice stating as follows:
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KNOW YOUR RIGHTS UNDER THE SUNSHINE ORDINANCE
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(2) The address, area code and phone number, fax number, and e-mail address for the Sunshine Ordi- .~
Jance Task Force. -7
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(3) The Internet address of the City’s public access website.
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SEC. 26.2.3. MEETINGS OF ANCILLARY BODIES; APPLICATION OF SUNSHINE ORDINANCE BY
CONTRACT. /
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(1) Notice of such gatherings shall be posted in a location that is freely accessible to members of the pu‘b;f/// /
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(2) Any agenda prepared for a meeting or gathering of an ancillary body shall be posted in a location that ,/‘// !
is freely accessible to members of the public and on the City’s public access website as soon as itis |/
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(1) Notice of such meetings shall be posted at least 72 hours before the time of such meeting in a loca- /,/ ,
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(2) If the committee body elects to hold regular meetings, it shall provide by bylaws, motion, or whatever ///
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(c) Ancillary bodies may hold closed sessions as permitted by this Title.
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(d) To the extent not inconsistent with state or federal law, a policy body shall include in any contract with

an entity that owns, operates or manages any property in which the City has or will have an ownership " ," | pt
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body shall include in any contract with such an entity a requirement that records made available to the
governing board relating to such matters shall be available to the public, at a cost not to exceed the actual
cost of duplication up to ten cents ($.10) per page, or at a higher actual cost as demonstrated in writing to
such governing board.

SEC. 26.2.4. EMERGENCY MEETINGS.

Emergency meetings of a policy body shall be held in accordance with Government Code Section
54956.5. No ancillary body may hold an emergency meeting except in conjunction with an emergency
meeting of a policy body.

SEC. 26.2.5. CLOSED SESSIONS: PERMITTED TOPICS.
(a) A policy body may, but is not required to, hold closed sessions:

(1) With the Attorney General, district attorney, sheriff, or chief of police, or their respective deputies, on
matters posing a threat to the securlty of public buildings or a threat to the public’s right of access to pup

complained of requests a public hearing. The body may exclude from any such publ|c meeting, and shall
exclude from any such closed meeting, during the comments of a complarnant any or all other complal

provrdlng legal services to the City for a fee rather than a salary.

(i) This section does not permit the City to withhold information regarding the salary paid and City-paid
beneﬂts available to every employee The amount, basis, and recrp|ent of any performance based m

(i) This section does not permit the City to withhold information pertaining to the confirmed misconduct of
an employee or actlons taken by the Crty in response to any confirmed misconduct of an employee, in-

(3) Based on advice of its legal counsel, and on a motion and vote in open session to assert the attorney-
client privilege, to confer with, or receive advice from, its legal counsel regarding pending litigation, when
discussion in open session concerning those matters would likely and unavoidably prejudice the position
of the C|ty in that litigation. Litigation shall be considered pending when any of the following circum-

\

(i) An adjudicatory proceeding before a court, administrative body exercising its adjudicatory authority,
hearing officer, or arbitrator, to which the City is a party, has been formally initiated, or

(ii) A point has been reached where, in the opinion of the policy body on the advice of its legal counsel,
based on existing facts and circumstances, litigation against the City is probable; or

(iii) On the advice of its legal counsel, based on existing facts and circumstances, the body is deciding
whether to initiate litigation, or is meeting to discuss litigation that it has decided to initiate but which has
not yet been formally initiated; or

(iv) The body is meeting only to decide whether a closed session is authorized pursuant to the advice of
its legal counsel with respect to litigation by or against the City.
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A closed session may not be held under this section to consider the qualifications or engagement of an

independent contract attorney or law firm, except to consider the retention of an independent contract at-
torney or law firm to represent the City in litigation that the City has not yet initiated.
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or meeting and conferring with public employee organizations, when a policy body has authority over
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such matters.

(i) Such closed sessmns shall be for the purpose of reV|eW|ng the City's posmon and |nstruct|ng its dequ-
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between the City's deS|gnated representatives and the representatives of employee organizations or the

(4) With the City’s designated representatives regarding matters within the scope of collective bargalnlng IFOFmattedi
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unrepresented employees.

(i) A policy body shall not discuss compensation or other contractual matters in closed session with one
or more employees directly interested in the outcome of the negotiations.

(5) In addition to the closed sessions authorized by subsection (a)(5) a policy body subject to Goverpn- ot
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(6) With its negotiator prior to the purchase, sale, exchange, or lease of real property by or for the local < | pt
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agency to grant authority to its negotiator regarding the price and terms of payment for the purchase,
sale, exchange, or lease.
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(i) Such closed sessions shall be for the purpose of reviewing the City’s position with respect to the price
or terms of payment and instructing its negotiator regarding such terms only. No discussion of any other
aspects of the purchase, sale, exchange, or lease of real property may take place in closed session. In
particular, any consideration or discussion of plans or proposals for the development of real property must
take place in an open and public session.

(ii) Prior to the closed session, the legislative body of the local agency shall hold an open and public ses- {Formaued: Font: (Default) Arial, 10 J
sion in which it identifies the real property or real properties which the negotiations may concern, any
plans or proposals pertaining to development of the property or properties in question, the City’s negotia-__ [Formatted: Font: (Default) Arial, 10 J
lors, and the person or persons with whom its negotiators may negotiate. .~
Formatted: Font: (Default) Arial, 10

(b) Authority to take final action with respect to any subject matter that may be addressed in a closed
session held pursuant to this section may not be delegated to an ancillary body. IFormatted: Font: (Default) Arial, 10 J
(c) All closed sessions of any policy body covered by this Ordinance shall be either audio recorded or au- - - -
dio and video recorded in their entirety and all such recordings shall be retained for at least five years, or { Formatted: Font: (Default) Arial, 10 J
permanently where technologically and economically feasible. Closed session recordings shall be made ~ .
available to the public as soon as the purposes for closing the session are no longer applicable. {Formattedi Font: (Default) Arial, 10 J
(d) Recordings of closed sessions held to discuss “anticipated litigation” shall be released to the public
upon the earlier of: (1) expiration of the statute of limitations for the anticipated litigation if no litigation is
filed; or (2) settlement or resolution of the controversy that was the basis for the anticipated litigation.
SEC. 26.2.6. AGENDA DISCLOSURES: CLOSED SESSIONS.
(a) In addition to the brief general description of items to be discussed or acted upon in open and public
session, the agenda for any meeting of a policy body, any mailed notice given pursuant to Government
Code Section 54954.1, and any call and notice delivered to the local media and posted pursuant to Goy- _ _ - { Formatted: Font: (Default) Arial, 10
ernment Code Section 54956 shall provide all of the following information: =~~~ . pt

. . . F tted: Font: (Default) Arial, 10
(1) With respect to a closed session held pursuant to Government Code Section 54956.7: Tpfrma ed: Font: (Default) Aria J

LICENSE/PERMIT DETERMINATION:



Applicant(s):

The space shall be used to specify the number of persons whose applications are to be reviewed, and the
type of license or permit being sought or renewed.

(2) With respect to every item of business to be discussed in closed session pursuant to subsection
26.2.5(a)(6) of this Title or Government Code Section 54956.8:

CONFERENCE WITH REAL PROPERTY NEGOTIATOR
Property:

Person(s) negotiating:

Under negotiation: O Price O Terms of payment

The space under "Property” shall be used to list an address, including cross streets where applicable, or

(3) With respect to every item of business to be discussed in closed session pursuant to subdivision '

26.2.5(a)(3) of this Title or Government Code Section 54956.9, either:
CONFERENCE WITH LEGAL COUNSEL

Existing litigation:

Unspecified to protect service of process: O

or:

CONFERENCE WITH LEGAL COUNSEL

Anticipated litigation: O As defendant O As plaintiff

The space under "Existing litigation" shall be used to identify a case under discussion pursuant to subdj- _ -~

court, and case number, unless the identification would jeopardize the City’s ability to effectuate service
of process upon one or more unserved parties, in which instance the space in the next succeeding line
shall be checked. If the closed session is called pursuant to subdivisions 26.2.5(a)(3)(ii)-(iv) of this Title or

subdivision (b) or (c) of Section 54956.9, the appropriate space shall be checked under "Anticipated litiga- -

instances in the "As defendant” or "As plaintiff* spaces or both as appropriate.

(4) With respect to every item of business to be discussed in closed session pursuant to subdivision
26.2.5(a)(1) of this Title or Government Code Section 54957(a):

THREAT TO PUBLIC SERVICES OR FACILITIES
Name, title and agency of law enforcement officer(s) to be conferred with.

(5) With respect to every item of business to be discussed in closed session pursuant to subdivision
26.2.5(a)(2) of this Title or Government Code Section 54957(b), either:

PUBLIC EMPLOYEE APPOINTMENT/HIRING
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Title/description of position(s) to be filled:

PUBLIC EMPLOYEE PERFORMANCE EVALUATION

Position and, in the case of a routine evaluation, name of employee(s) being evaluated:
or:

PUBLIC EMPLOYEE DISCIPLINE OR DISMISSAL

Number of employees affected:

(6) With respect to every item of business to be discussed in closed session pursuant to subdivisions
26.2.5(a)(4) and 26.2.5(a)(5) of this Title or Government Code Section 54957.6, the following information,
completing multiple categories as appropriate:

CONFERENCE WITH NEGOTIATOR--COLLECTIVE BARGAINING

Name and title of City’s negotiator:

Organization(s) representing:

Anticipated issue(s) under negotiation:

Wages: O

Hours: O

Benefits: O

Working Conditions: O

Other (specify if known):

Where renegotiating a memorandum of understanding or negotiating a successor memorandum of up-

(b) In case of multiple items of business under the same category, lines may be added and the location of

information may be reformatted to eliminate unnecessary duplication and space, so long as the relation-

inclusion of lengthy lists of names or other information in the agenda, or as a means of adding items to an
earlier completed agenda, the agenda may incorporate by reference separately prepared documents con-

agenda within the time periods required by this Title and by Government Code Sections 54954.2 and .

54956, and provided with any mailed or delivered notices required by this Title or Government Code Seg-
Ltions 54954.1 or 54956.

(c) Each agenda item that involves existing litigation shall identify the court, case number, and date the
case was filed on the written agenda. For each agenda item that involves anticipated litigation, the City
Attorney’s Office or the policy body shall disclose at any time requested and to any member of the public
whether such anticipated litigation developed into litigation and shall identify the court, case number, and
date the case was filed.

SEC. 26.2.7. DISCLOSURE OF CLOSED SESSION DISCUSSIONS AND ACTIONS.

(a) After every closed session, a policy body or ancillary body may, in its discretion and in the public in-

federal or state law, the Charter, or non-waivable privilege. The body shall, by motion and vote in open
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session, elect either to disclose no information or to disclose the information that a majority deems to be
in the public interest. The disclosure shall be made through the presiding officer of the body or such other
person, present in the closed session, whom he or she designates to convey the information.

(b) A policy body shall publicly report any action taken in closed session, and the vote or abstention of
every member present thereon, as follows:

(1) Real Property Negotiations: Approval given to a policy body’s negotiator concerning real estate nego- _ - {Ffrmatted: Font: (Default) Arial, 10

liations pursuant to Government Code Section 54956.8 shall be reported as soon as the negotiation of d

the agreement is final. The written agreement and any documents attached to or referenced in the [Formattedi Font: (Default) Arial, 10

agreement shall be made publicly available at least 15 days before the meeting at which the policy body pt

will decide whether to approve the agreement. If, notwithstanding the conclusion of negotiations, there

are conditions precedent to the final consummation of the transaction, the document agreement and rg- Formatted: Font: (Default) Arial, 10

Jated documents need not be disclosed until the conditions have been satisfied, except as otherwise pro- pt

Vided pursuant to sections - of the Public Contracts Code. Tormaﬁed; Font: (Default) Arial, 10
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(2) Litigation: Direction or approval given to the body’s legal counsel to prosecute, defend or seek or re- NN

frain from seeking appellate review or relief, or to otherwise enter as a party, intervenor or amicus curiae «

in any form of litigation shall be reported in open session as soon as given, or at the first meeting after an \ \
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(3) Settlement: A policy body shall neither solicit nor agree to any term in a settlement Which would pre-_
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following the posting of the agenda, or who has made a standing request for all such documentation as
part of a request for notice of meetings pursuant to Government Code Sections 54954.1 or 54956.

(e) A written summary of the information required to be immediately reported pursuant to this section, or
documents embodying that information, shall be posted by the close of business on the next business
day following the meeting, in the place where the meeting agendas of the body are posted, and on the
City’s public access website.

SEC. 26.2.8. AGENDAS AND RELATED MATERIALS: PUBLIC RECORDS.

(a) Agenda packets shall be provided by personal delivery, facsimile, e-mail, or mail to all members of a
policy body. Agenda packets shall be sent to the members of the policy body no later than the time at
which the agenda is required to be posted or the time the agenda is actually posted, whichever is earlier.

(b) Agenda packets shall be made available to the public for inspection and copying upon request, at the
time that the agenda for the meeting is required to be posted, or at the time the agenda is actually posted,
whichever is earlier. Agenda packets shall be made available for public inspection and copying whether
or not actually distributed to or received by the policy body at the time of the request.

(c) In addition to any other means of making them available, agenda packets shall be posted on the City's
public access website, at the time that the agenda for the meeting is required to be posted, or at the time
the agenda is actually posted, whichever is earlier.

(d) No document intended for distribution to all or a majority of the members of a public body pertaining to
any item on the agenda of a policy body may be discussed, considered, or relied upon by any member of
a policy body in discussing or taking action on any agenda item, if it has not been made available to the
public in accordance with this section._(If substantive new information becomes available that has not
been disclosed to the public, will the policy body be required to continue their hearing to another date?
Will the body be allowed to act even if, had it been disclosed, that information could have influenced pup-

(e) If not included in the agenda packet, any memorandum prepared by or on behalf of any member of a
policy body and distributed to one or more other members of the policy body, pertaining to any item on an
agenda for a meeting of the policy body, shall be made available to the public for inspection and copying
upon request, and posted on the public access website, no later than 72 hours before the meeting at
which the agenda item will be addressed.

(f) A policy body may charge a duplication fee for a copy of a public record prepared for consideration at a
public meeting. The fee shall not exceed the actual cost of duplication up to ten cents ($.10) per page, or
a higher actual cost of duplication established pursuant to the procedure set forth in Section 26.3.8(d).

(g) To the extent that agenda packets are prepared for meetings of ancillary bodies, the requirements of
this section shall apply.

SEC. 26.2.9. PUBLIC ACCESS WEBSITE

(a) The City shall create and maintain a public access website_and make provision at city hall for public
viewing at no charge for those who may not have web access.

(b) The public access website will include, at a minimum, the following:
(1) Alist of all policy bodies, with the time and place of regular meetings of such bodies.
(2) The master calendar, containing the date, time, and location of every meeting conducted by the City

or any department, official, policy body, or ancillary body of the City, notice of which is required to be
given to the public pursuant to this Title, under any other provision of the San Jose Municipal Code, or
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under state or federal law, or which are otherwise open to the public, including but not limited to all meet- _ _ - { Formatted: Font: (Default) Arial, 10
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to which they pertain.
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(6) A list of all ancillary bodies, with the time and place of regular meetings of such bodies, if established.
(7) A copy of the San Jose Sunshine Ordinance.
(8) Information on how to obtain a free copy of the Sunshine Ordinance. The City will provide a copy of
the San Jose Sunshine Ordinance, the California Public Records Act, and the Brown Act to any re- - 4 Formatted: Font: (Default) Arial, 10
Huestor, free of charge, except for postage if delivery by mail is requested. .~~~ pt
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SEC. 26.2.10. TAPE RECORDING, FILMING AND STILL PHOTOGRAPHY.
(a) Any person attending an open and public meeting of a policy body shall have the right to record the
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SEC. 26.2.11. PUBLIC TESTIMONY.
(a) Every agenda for regular meetings shall provide an opportunity for members of the public to directly
address a policy body on items of interest to the public that are within policy body’s subject matter juris- _ _ - 4 Formatted: Font: (Default) Arial, 10
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tal amount of time for public comment may be limited to not less than 30 minutes, based on a reasonable - { Formatted: Font: (Default) Arial, 10 J

finding of the policy board that urgent action is required. pt

(d) A policy body may adopt reasonable regulations to ensure that the intent of subdivisions (a) through
(c) are carried out, including, but not limited to, regulations limiting the total amount of time allocated for
public testimony on particular issues and for each individual speaker. Each policy body shall adopt in ad- -
vance a rule providing that each person wishing to speak on an item before the body at a regular or spe-
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time for each speaker at particular meetings, or on particular topics. However, time limits shall be applied
uniformly to all members of the public wishing to testify. \
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(g) Every member of a policy or ancillary body retains all constitutional and other legal rights of a citizen Formatted: Font: (Default) Arial, 10

to comment publicly on the wisdom or propriety of government actions, including those of the policy body
of which he or she is a member. Policy bodies shall not sanction, reprove or deprive members of their
rights as elected or appointed officials for expressing their judgments or opinions, including those which
deal with the perceived inconsistency of non-public discussions, communications or actions with the re-

Formatted: Font: (Default) Arial, 10 J

Formatted: Font: (Default) Arial, 10 J
pt

Formatted: Font: (Default) Arial, 10 J
pt

confidential by state or federal law including, but not limited to, the privilege for confidential attorney-client
communications, may be the basis for a request for injunctive or declaratory relief, of a complaint to the
Mayor seeking an accusation of misconduct, or both.
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SEC. 26.2.12. MINUTES.

(a) The clerk, secretary, or other designated official of each policy body shall record the minutes for each
regular and emergency meeting of the body. The minutes shall, at a minimum, state the time the meeting
was called to order, the names of the members attending the meeting, the roll call vote on each matter
considered at the meeting, the time the board or commission began and ended any closed session, the
names of the members and the names, and titles where applicable, of any other persons attending any
closed session, a list of those members of the public who spoke on each matter if the speakers identified
themselves, whether such speakers supported or opposed the matter, a brief summary of each person’s

statement during the public comment period for each agenda item, and the time the meeting was ad- _ _ - 4 Formatted: Font: (Default) Arial, 10

Journed. Any person speaking during a public comment period may supply a written summary of their pt

comments which shall, if no more than 150 words, be included in the minutes. - IFormmed: Font: (Default) Arial, 10 J
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(b) The draft minutes of each meeting shall be available for inspection and copying upon request no later

than ten working days after the meeting. The officially adopted minutes shall be available for inspection

and copying upon request, and shall be posted on the public access website, no later than ten working :

days after the meeting at which the minutes are adopted., T W ?e'emd' il
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CHAPTER 26.3: PUBLIC INFORMATION AND PUBLIC RECORDS

26.3.1. Release of Public Records; Administrative Appeals.
26.3.2. Release of Oral Public Information.

26.3.3. Public Information That Must Be Disclosed.
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26.3.4. Public Review File--Policy Body Communications.

26.3.5. Immediacy of Response.

26.3.6. Withholding Kept to a Minimum.

26.3.7. Justification of Withholding.

26.3.8. Fees for Duplication.

26.3.9. Index to Records.

26.3.10. Records Survive Transition of Officials.

26.3.11. Policy Regarding Purchase and Use of Computer Systems.

SEC. 26.3.1. RELEASE OF PUBLIC RECORDS; ADMINISTRATIVE APPEALS.

(a) Public records are open to inspection at all times during the office hours of each City department, and
every person has a right to inspect any public record not exempt from disclosure pursuant to this Title or

Font: (Default) Arial, 10 }

expressly prohibited to be disclosed by law. Every custodian of a public record shall, as soon as reasona- _ _ - { Formatted:

bly possible and without requiring an appointment, permit any public record, or any segregable portion of pt

a public record, to be inspected and examined by any person. T~ IFormatted:
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(b) Every person has a right to copy public records not exempt from disclosure pursuant to this Title or
expressly prohibited to be disclosed by law. Every custodian of a public record shall, as soon as possible
following receipt of a request to copy a public record, comply with such a request. If a person asks the
custodian of a public record to provide a copy a public record, the custodian shall furnish one copy
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orally or in writing by fax, postal delivery, or e-mail. If the custodian believes the record or information rge- Formatted-
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as possible and within no more than ten calendar days following receipt of a request, that the record in \{Formatmd:
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not be allowed where the information sought is necessarily and inseparably intertwined with information

not subject to disclosure under this ordinance. Nothing in this section shall require a department to pro- - 4 Formatted: Font: (Default) Arial, 10

gram or reprogram a computer to respond to a request for information, or to release information if doing pt

so would violate a licensing agreement or copyright law. - { Formatted: Font: (Default) Arial, 10 J
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(f) If a custodian of a public record refuses or fails to comply, or incompletely complies with a request pur- "  Defaul) Arial

Ssuant to this section, the requester may petition the supervisor of records for a determination whether the { Formatted: Font: (Default Aral 10 J

record requested is public. The supervisor of records shall, as soon as possible and within no more than ™~ _ -

ten calendar days, determine and inform the petitioner whether the record, or any part of the record, is TFormatmdi Font: (Default) Arial, 10 J

public. If requested by the petition, or if the supervisor of records deems it desirable, this determination pt

shall be in writing. Upon the determination by the supervisor of records that all or part of the record is
public, the supervisor of records shall immediately direct the custodian of the public record to comply with
the request in whole or in part. If the custodian refuses or fails to comply with any such direction within
five calendar days, the supervisor of records shall notify the district attorney or the attorney general, who
shall take whatever measures she or he deems necessary and appropriate to insure compliance with the
provisions of this ordinance.

(g) If the custodian refuses or fails to comply, or incompletely complies with a request pursuant to this
section, or if a petition is denied or not acted on by the supervisor of public records, the person making
the request may petition the Sunshine Ordinance Task Force (“Task Force”) for a determination of
whether the record requested is public. The Task Force shall inform the petitioner, as soon as possible
but in no case later than 45 calendar days from when a petition in writing is received, of its determination
whether the record requested, or any part of the record requested, is public. If requested by the petition,
or if deemed desirable by the Task Force, this determination shall be in writing. Upon the determination
that the record is public, the Task Force shall immediately order the custodian of the public record to
comply with the person’s request. If the custodian refuses or fails to comply with any such order within
five calendar days, the Task Force shall notify the district attorney or the attorney general who may take
whatever measures she or he deems necessary to insure compliance with the provisions of this ordj-
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withhold the records requested. AN
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(h) The administrative remedies provided under this section shall in no way limit the availability of other
remedies provided to any person requesting a public record, including without limitation those provided in
section 26.4.4. If a custodian of a public record refuses or fails to comply with the request of any person
for inspection or copy of a public record or with an administrative order under this section, the Superior
Court shall have jurisdiction to order compliance.

(i) In any court proceeding pursuant to this article there shall be a presumption that the record sought is
public, and the burden shall be upon the custodian to prove with specificity the exemption which applies.
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(I) Notwithstanding the provisions of this section, the City Attorney may defend the City or a City official or

employee in litigation under this Title that is filed in court, to any extent required by the City Charter or pt
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and all memoranda and other draft documents relating to such an agreement communicated to the other
party, need not be disclosed immediately upon creation, but must be preserved and made available for
public review 15 calendar days before the meeting at which a policy body will decide whether to approve
the agreement.

(b) Litigation Material, Attorney-Client Communications, and Attorney Work Product.

(1) Notwithstanding any exemptions otherwise provided by law, the following are public records subject to
disclosure under this Title:

(i) A pre-litigation claim against the City;

(i) A record previously received or created by a department in the ordinary course of business that was
not attorney/client privileged when it was received or created;

(iii) Advice on compliance with, analysis of, an opinion concerning liability under, or any communication

otherwise concerning the Public Records Act, the Brown Act, the Political Reform Act, any San Jose goy-
£ernmental ethics ordinance or code, or this Title; or
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including at a minimum the following information as to each successful job applicant:
(i) Sex, age and ethnic group;

(i) Years of graduate and undergraduate study, degree(s) and major or discipline;
(i) Years of employment in the private and/or public sector;

(iv) Whether currently employed in the same position for another public agency.

(v) Other non-identifying particulars as to experience, credentials, aptitudes, training or education entered
in or attached to a standard employment application form used for the position in question.

(2) The name of every employee.

(3) The professional biography or curriculum vitae of any employee, provided that the home address,
home telephone number, social security number, and marital status of the employee may be redacted.

(4) The job classification of every employee, and a description of every employment classification.
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(5) The compensation and benefits paid or otherwise provided by the City to every employee, including
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the victim may be withheld at the victim’s request, to the extent permitted by Government Code section
6254(f)(2);
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(i) With respect to any person other than an arrestee or suspect, any driver's license or California Identj- _ -~ {Ftormatte":
fication Card number, social security number, date of birth, place of employment, employee identification .2
number, mother's maiden name, demand deposit account number, savings or checking account number, ) { Formatted:
or credit card number, if contained in the report; pt
(iv) With respect to any person, including an arrestee or suspect, any social security number, employee
identification number, mother's maiden name, demand deposit account number, savings or checking ac- _ Formatted;
count number, or credit card number, if contained in the report; .

. . . F tted:
(v) The names of juvenile witnesses; T prmatte
(vi) The name of any juvenile arrestee or suspect, unless and until it has been determined that the juve- {Formatmd:
hile will be charged and prosecuted as an adult, provided that the first name and initial letter of the last_
name of any juvenile arrestee or suspect shall remain on the report in any event; {Formatted:
(vii) The identity of any confidential source.
Numerical or alphabetic designations should, to the extent practicable, be substituted for names omitted
from any report.
(2) All other records pertaining to any investigation, arrest or other law enforcement activity shall be dis- _ -~ {Ftormatte":
closed to the public once the District Attorney or a court determines that a prosecution will not be sought ?
against the subject involved, once a final judgment of conviction or acquittal has been entered, or once "| Formatted:
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the statute of limitations for filing charges has expired, whichever occurs first. However, subdivision (j) of
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this section notwithstanding, the following individual items of information in the following categories may

-20-



be segregated and withheld if, on the particular facts, the public interest in nondisclosure clearly and sup-

(i) With respect to the victim of any crime, the address or telephone number of the victim, except in re-

(i) With respect to the victim of any crime any crime defined by Section 220, 261, 261.5, 262, 264, 264.1,
273a, 273d, 273.5, 286, 288, 288a, 289, 422.6, 422.7, 422.75, or 646.9 of the Penal Code, the name of
the victim may be withheld at the victim’s request, to the extent permitted by Government Code section

6254(f)(2);

(iii) With respect to any person other than an arrestee or suspect, any driver's license or California Identj- _

number, mother's maiden name, demand deposit account number, savings or checking account number,
or credit card number, if contained in the report;

(iv) With respect to any person, including an arrestee or suspect, any social security number, employee
identification number, mother's maiden name, demand deposit account number, savings or checking ac-

(v) The names of juvenile witnesses;

(vi) The name of any juvenile arrestee or suspect, unless the juvenile has been charged and prosecuted
as an adult, provided that the first name and initial letter of the last name of any juvenile arrestee or sus- _

(vii) Personal or otherwise private information related to or unrelated to the investigation if disclosure
would constitute an unwarranted invasion of privacy;

(viii) The identity of a confidential source;
(ix) Secret investigative techniques or procedures;
(x) Information whose disclosure would endanger law enforcement personnel; or

(xi) Information whose disclosure would endanger the successful completion of an investigation where the
prospect of enforcement proceedings is concrete and definite.

Numerical or alphabetic designations should, to the extent practicable, be substituted for names omitted
from any report.

(3) The San Jose Police Department shall maintain a record, which shall be a public record and which
shall be separate from the personnel records of the Police Department, which reports the number and
substance of citizen complaints against the Police Department or its officers, the number and types of
cases in which discipline is imposed, and the nature of the discipline imposed. This record shall be main- -

e

shall be assigned to each officer who is the subject of one or more complaints, so that the public can de-
fermine whether multiple complaints have been directed at a single officer, and the nature of those com-

a e T Py L, Ty M e e e

(e) Code Enforcement and Civil Law Enforcement \

(1) Reports relating to the enforcement of any provision of California law or of the San Jose Municipal
Code intended to protect public health, safety, or welfare, including without limitation building and health
codes, by any employee of the City other than an employee of the San Jose Police Department, shall be
made available to any person upon request, upon conclusion of the inspection or investigation that is the
subject of the report.
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(2) To the extent it is contained in such reports, the following information may be removed before the re-
port is made available to the public: Ao

: Font:

(Default) Arial, 10

: Font:

(Default) Arial, 10

: Font:

(Default) Arial, 10

Font:

(Default) Arial, 10
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(i) personal, professional, or other contractual services not subject to a competitive process or where such
a process has arrived at a stage where there is only one qualified or responsive bidder;

(ii) leases or permits having total anticipated revenue or expense to the City of five hundred thousand do|- _ -
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all documents exchanged and related to the position of the parties, including draft contracts, shall be
made available for public inspection and copying upon request. In the event that no records are prepared
or exchanged during negotiations in the above-mentioned categories, or the records exchanged do not
provide a meaningful representation of the respective positions, the city attorney or city representative
familiar with the negotiations shall, upon a written request by a member of the public, prepare written

Font:

(Default) Arial, 10

Font:

(Default) Arial, 10

Font:

(Default) Arial, 10

Font:

(Default) Arial, 10

Font:

Font:

(Default) Arial, 10

Font:

(Default) Arial, 10

summaries of the respective positions within five working days following the final day of negotiation of any {Formatted:
given week. The summaries will be available for public inspection and copying. The final contract, includ- . pt
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(h) Appointment Calendars and Telephone Records. The Mayor, each member of the City Council, City
Manager, City Auditor, City Attorney, and every department head shall keep or cause to be kept a daily
appointment calendar wherein is recorded the time and place of each meeting or event attended by that
official, with the exclusion of purely personal or social events at which no city business is discussed and
that do not take place at City offices or at the offices or residences of people who do substantial business
with or are otherwise substantially financially affected by actions of the city. For meetings not otherwise
publicly noticed, the calendar shall include a general statement of issues discussed. Such calendars shall
be public records and shall be available to any requester three business days subsequent to the calendar
entry date. In addition, phone records for each telephone provided by the City to the Mayor, each member
of the City Council, City Manager, City Auditor, City Attorney, and every department head, shall be made
available to the public upon request.

(i) Lobbying and Campaign Reports. All statements of economic interest, contribution reports, campaign
statements, annual disclosure statements, pertaining to any lobbying or campaign activity, the receipt of
any gifts, or any actual or potential conflict of interest, required to be filed with or submitted to the City or
any policy or ancillary body of the City pursuant to the Poltical Reform Act, any other provision of Califor- _

(i) Neither the City nor any policy body, department, official, employee, or agent thereof may assert Goy-

requested under this ordinance. N

(k) Neither the City nor any policy body, department, official, employee, or agent thereof may assert as a
basis for withholding for any record or information a “deliberative process” privilege or exemption, under
Government Code section 6255 or any other provision of law that does not prohibit disclosure.

(I) Neither the City, nor any policy body, department, official, employee, or agent thereof, may assert as a

only based on an express provision of this Title providing for withholding of the specific type of information
in question, on an express and specific exemption provided by Public Records Act that is not forbidden or
modified by this ordinance, or on an express prohibition against disclosure imposed by California or Fed-

SEC. 26.3.4. PUBLIC REVIEW FILE--POLICY BODY COMMUNICATIONS.

(a) The clerk of the City Council and the clerk or other designated representative of each policy body shall
maintain a file, accessible to any person during normal office hours, containing a copy of any letter,
memorandum or other communication which the clerk has distributed to or received from a quorum of the
policy body concerning a matter calendared by the body within the previous 30 calendar days, or likely to
be calendared within the next 30 calendar days, irrespective of subject matter, origin or recipient, except
commercial solicitations, periodical publications or communications exempt from disclosure under the
Public Records Act and not subject to disclosure under the preceding section of this Title. The records
described in this subsection shall be subject to public access after 30 calendar days as well, but need not
be maintained in the file required by this subsection.

(b) The clerk of the City Council and the clerk or other designated representative of each policy body
listed in the charter shall maintain a file, accessible to any person during normal office hours, containing a
copy of any letter, memorandum or other written or electronic communication received by any member of
the City Council or other policy body listed in the charter regarding any item on the agenda of a meeting
of the City Council or policy body within the previous 30 calendar days, except communications exempt
from disclosure under the Public Records Act and not subject to disclosure under the preceding section of
this Title. The records described in this subsection shall be subject to public access after 30 calendar
days as well, but need not be maintained in the file required by this subsection.

(b) The clerk of the City Council shall maintain a list of the name, address, and telephone number of the
custodian of all such communications sent or received by any policy body. The list shall be posted on the
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City’s public access website, and shall also be available to any person upon request to the clerk of the
City Council.

SEC. 26.3.5. IMMEDIACY OF RESPONSE.

(@) The maximum deadlines provided in this Title are appropriate for extensive or demanding requests,
of for requests that seek information not within the categories defined by this Title as non-exempt pubic

information, but shall not be used to delay fulfilling a simple, routine or otherwise readily answerable rg-__ _ - 4 Formatted: Font: (Default) Arial, 10
quest. pt

) . . N _ ~ =1 Formatted: Font: (Default) Arial, 10
(b) Notwithstanding the period for response to a request permitted in Government Code section 6256 and p?rma ed: Font: (Default) Arial J

in this Title, a written request for information in any category of non-exempt public information specified in
this Title shall be satisfied no later than the close of business on the day following the day of the request.
This deadline shall apply only if the words “Immediate Disclosure Request” are placed across the top of
the request and on the envelope, subject line, or cover sheet in which the request is transmitted.

(b) If the voluminous nature of the information requested, its location in a remote storage facility, or the
need to consult with another interested department requires an extension, the requester shall be notified
as required by the close of business on the business day following the request. A response must then be
provided within ten days of the receipt of the request.

(c) The person seeking the information need not state his or her reason for making the request, or the use
to which the information will be put, and requesters shall not be routinely asked to make such a disclp-

Formatted: Font: (Default) Arial, 10
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may inform the requester of the nature and extent of the non-exempt public information and inquire as to ", . | pt
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the requester’s purpose for seeking it, in order to suggest alternative sources for the information which

may involve less redaction or to otherwise prepare a response to the request. pt
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(d) Notwithstanding any provisions of California law or this Title, in response to a request for information
describing any category of non-exempt public information, when so requested, the City shall produce any
and all responsive public records as soon as reasonably possible on an incremental or “rolling” basis,
such that responsive records are produced to the extent possible by the end of the same business day
that they are reviewed and collected. This section is intended to prohibit the withholding of public records
that are responsive to a records request until all potentially responsive documents have been reviewed
and collected. Failure to comply with this provision is a violation of this Title.
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SEC. 26.3.6. WITHHOLDING KEPT TO A MINIMUM.

No record shall be withheld from disclosure in its entirety unless all information contained in it is exempt
from disclosure based on an express provision of this Title, on an express and specific exemption pro- __ -
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SEC. 26.3.7. JUSTIFICATION OF WITHHOLDING. \\\\\
Vo

Any withholding of information shall be justified, in writing, as follows: N
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(a) A withholding under any provision of this Title shall site the specific provision of this Title authorizing
non-disclosure, together with any further explanation or justification required by that provision.

Y S e Y

(b) A withholding under a specific permissive exemption in the Public Records Act, or elsewhere, which
permissive exemption is not forbidden to be asserted or otherwise modified by this Title, shall cite the
provision of the Public Records Act upon which the withholding is based.
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(c) A withholding on the basis that disclosure is prohibited by law shall cite the specific statutory authority
upon which the withholding is based.

(d) A withholding on the basis that disclosure would incur civil or criminal liability shall cite any specific

statutory or case law, or the City’s or any other public agency’s litigation experience, supporting that posj- _

(e) When a record being requested contains information, most of which is exempt from disclosure under
the Public Records Act and this Title, the custodian shall inform the requester of the nature and extent of
the nonexempt information and suggest alternative sources for the information requested, if available.

(f) Neither the City nor any official or employee of the City may assert in any proceeding seeking judicial
review of a decision to withhold information any basis for withholding that was not cited in response to the
request for information.

SEC. 26.3.8. FEES FOR DUPLICATION.

(a) The work of responding to a public-records request and preparing documents for disclosure shall be

(b) For documents routinely produced in multiple copies for distribution, e.g. meeting agendas and related
materials, unless a special fee has been established pursuant to subdivision (d) of this section, a fee not
to exceed one cent per page may be charged, plus any postage or delivery costs.

(c) For documents assembled and copied to the order of the requester, unless a special fee has been es-

charged, plus any postage or delivery costs.

(d) A department may establish and charge a higher fee than the one cent presumptive fee in subdivision

analysis establishing that its cost per page impression exceeds 10 cents or one cent, as the case may be.
The cost per page impression shall include the following costs: one sheet of paper; one duplication cycle
of the copying machine in terms of toner and other specifically identified operation or maintenance fagc-

and maintenance contractor, if any, of the copying machine or machines referred to.

(e) Video copies of video recorded meetings shall be provided to the public upon request for $10.00 or
less per meeting.

SEC. 26.3.9. INDEX TO RECORDS.

(a) The City shall prepare a public records index that identifies the types of information and documents
maintained by City policy boards, departments, and elected officers. The index shall be for the use of City
officials, staff, and the general public, and shall be organized to permit a general understanding of the
types of records maintained, by which officials and departments records are maintained, the purposes
and periods for which records are retained, and under what manner of organization for accessing, e.g. by
reference to a name, a date, a proceeding or project, or some other referencing system. The index need
not be in such detail as to identify files or records concerning a specific person, transaction, or other
event, but shall clearly indicate where and how records of that type are kept.

(b) The City Manager shall be responsible for the preparation of this records index. The City Manager
shall report on the progress of the index to the Sunshine Ordinance Task Force on at least a semi-annual
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that are regularly received. Each department, agency, commission and public official is encouraged to sp-

linuously maintained on the City’s public access website, and made available at public libraries within tﬁh:e\:\

City. N

SEC. 26.3.10. RECORDS SURVIVE TRANSITION OF OFFICIALS. N

SEC. 26.3.11. POLICY REGARDING PURCHASE AND USE OF COMPUTER SYSTEMS. s

(a) It is the policy of the City to use computer technology in order to reduce the cost of public records
management, including the costs of collecting, maintaining, and disclosing records subject to disclosure
to members of the public under this Title. To the extent that it is technologically and economically feasible,
departments that use computer systems to collect and store public records shall program and design
these systems to ensure convenient, efficient, and economical public access to records, and shall make
public records easily accessible over public networks such as the Internet.

(b) Departments purchasing new computer systems or software, or upgrading existing systems or soft-

(1) Implementing a computer system in which exempt information is segregated or filed separately from
otherwise disclosable information.

(2) Implementing a system that permits reproduction of electronic copies of records in a format that is
generally recognized as an industry standard format.

(3) Implementing a system that permits making records available through the largest non-profit, non-
proprietary public computer network, consistent with the requirement for security of information.

SEC. 26.3.12. POLICY REGARDING USE OF CITY FUNDS.

Funds of the City of San Jose, including organizational dues, shall not be used to support any efforts to

restrict public access to records, information, or meetings, except where such effort is solely for the pur-

CHAPTER 26.4: IMPLEMENTATION

26.4.1. The Sunshine Ordinance Task Force.
26.4.2. Responsibility for Administration.
26.4.3. Willful Noncompliance Shall Be Official Misconduct.

26.4.4. Enforcement.
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26.4.5. Sunshine Ordinance Supersedes Other Local Laws.
26.4.6. Severability.
SEC. 26.4.1. THE SUNSHINE ORDINANCE TASK FORCE.

(a) There is hereby established a task force to be known as the Sunshine Ordinance Task Force (“Task

Force”) consisting of eleven voting members appointed by the City Council. Al members must have ex- _ _ -+ Formatted

... [33]

Jperience and/or demonstrated interest in the issues of citizen access and patrticipation in local govern-
Jment_and be residents of the City of San Jose, Care must be exercised to avoid appointments that may
result in conflicts of interest (members of city staff, public employee unions, etc.).

Formatted

- [34]

ter of the Society of Professional Journallsts one of whom shaII be an attorney and one of whom shall be
a local journalist. © - One member shall
be a journalist from a raC|aI/ethn|c mlnontv owned news orqanlzatlon and shaII be appomted from indi-

wduals Whose names have been submitted bv New California Medla One member shall be appomted

Lone or more organized, taxpayer organizations, Four members shall be members of the publlc who have
demonstrated interest in or have experience in the issues of citizen access and participation in local goy-
£ernment nominated by the League of Women Voters and/or Civil Grand Jury, Fe, One members shall be
2, members, of the public experienced in consumer advocacy nominated by the League of Women Voters
and/or Civil Grand Jury, Two, members, must be business representatives, nominated by the Silicon Valley

Chamber of Commerce. ;The Mayor or his or her designee, and the Clerk of the City Council or his or her __ -
designee, shall serve as non-voting members of the Task Force. Members of the Task Force shall serve
without compensation._There shall be no alternate members.

=\

Deleted: One member shall be a
journalist from a racial/ethnic-
minority-owned news organization
and shall be appointed from individu-
als whose names have been submit-
ted by New California Media.

Jperienced |n public- access law matters. This attorney shall serve solely as a legal advisor and advocate N Formatted

.. [35]

to the Task Force, and an ethical wall will be maintained between the work of this attorney on behalf of \'\| {Formatted
the Task Force and any person or department that the City Attorney or the Task Force determines may

Font: (Default) Arial, 10 J

have a conflict of interest with regard to the matters being handled by the attorney, \ {Deleted n

\

)
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s
z /
-

Formatted
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(* If this attorney will work exclusively for the Task Force, why does he/she have to be an employee of the
City Attorney? Unless and until the City Attorney is elected by and to serve the people of San Jose, l'd Formatted

.. [37]

prefer that the Task Force have an attorney hired from the private sector. To avoid imposing a debilitating
structural handicap, the Task Force must have a direct say in the selection of their attorney, If done as
written in (b) above, the Task Force will likely get a rookie or the dregs of the City Attorney’'s office; at
best, conflicts of interest will always be a concern,),

N

(c) The term of each appointive member of the Task Force shall be two years, unless earlier removed by

the City Council,(The reasons for which a member may be removed by the council must be severely lim- Formatted

.. [38]

Jited and fully defined in the ordinance), In the event of such removal, or in the event a vacancy otherwise
occurs during the term of office of any gppettive, member, a successor shall be appointed for the unex-
Jpired term of the office vacated in the manner described herein for the initial members. The council shall
be required to appoint replacement members, by category, in timely fashion so that a guorum will always
be available for Task Force meetings. Terms of service shall be staggered to provide continuity. Members
may not serve more than three consecutive terms. The Task Force shall elect a chair and vice-chair from
among its gppeiative voting members. Their term of office gs-chaig shall be one year.

(An,initial term should be devised so that staggering will result after the first year; for example, 1/3 serve Formatted

... [39]

for 1 year, 1/3 for 2 years, and 1/3 for three years, thereafter all members serve for two years.), Deleted:

J

(c) The Task Force shall advise the City Council and provide information to other City departments on ap- _ - /| Formatted

.. [40]

Jpropriate ways in which to implement this chapter. The Task Force shall develop appropriate goals to ep-
Sure practical and timely implementation of this chapter. The Task Force shall propose to the City Council

NN
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amendments to this chapter. The Task Force shall report to the City Council at least once annually on any
practical or policy problems encountered in the administration of this Title. The Task Force shall receive
and reV|eW the annual report of the supervisor of records and may request addltlonal reports or |nf0rm@

Iafeafdnj/jofrdvfns]c?nsfo? this ordinance or the Acts. The Task Force éﬁat l, from time to time as it §ées fit, |\
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issue public reports evaluating compliance with this ordinance and related California laws by the City or \\

any department, official, or employee thereof.

[(As written, enforcement remains vaque, at best; perhaps wholly inadequate. No teeth.),

(d) In addition to the powers specified above, the Task Force shall possess such powers as the Clty )

Council may confer upon it by ordinance or as the People of San Jose may confer upon it by initiative. !

KThe council cannot be allowed to “confer powers” as situations may arise surroundinq their members’

SEC. 26.4.2. RESPONSIBILITY FOR ADMINISTRATION. \‘

The Mayor shall administer and coordinate the implementation of the provisions of this chapter by the City
Council, the Redevelopment Agency, and by all policy bodies and ancillary bodies of the City. The City
Manager shall administer and coordinate the implementation of the provisions of this chapter by all City
departments, officials, and employees other than the Mayor and the City Council. The City Clerk shall
provide a full-time skilled staff person Whose first priority shaII be toperform admlnlstratlve dutles for the

A,,,,A ,,,,,,,,,,,,,,,,,,,, —_— = e A ey e, YL

SEC. 26.4.3. WILLFUL NONCOMPLIANCE SHALL BE OFFICIAL MISCONDUCT.

The willful failure of any elected official, department head, or other City employee to discharge any duties
imposed by the Sunshine Ordinance, the Brown Act or the Public Records Act shall be deemed official
misconduct. Complaints involving allegations of such willful violations of this ordinance, the Brown Act, or
the Public Records Act shall be handled by the San Jose Elections Commission.

SEC. 26.4.4. ENFORCEMENT.

(a) In addltlon to the other remedles prowded by th|s Title, any person may institute proceedings for m-

disclosure imposed by this Title on any policy body, ancillary body, department official, or employee of ° | N

the City.

(b) Any person may institute proceedings for enforcement and penalties under this Title in any court of
competent jurisdiction, if enforcement action is not taken by a city or state official within 40 days after a

-28-
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complaint is filed. If action is taken by a city or state official to enforce only part of a complaint, an action
may be brought pursuant to this section to obtain the rest of the relief or sanction sought in the complaint.

(c) In any court proceeding pursuant to this Title there shall be a presumption that the record sought is
public, and the burden shall be upon the custodian to prove with specificity the exemption which applies.

(d) In any action brought for enforcement or penalties under this Title, discovery may be obtained of pup- _ -~ ot

Formatted: Font: (Default) Arial,
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of Civil Procedure and subject to evidentiary privileges established in the California Evidence Code, in the

discretion of the Superior Court. If any disputed public records or the contents of any closed session are pt
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required to be provided in discovery, an appropriate protective order shall be entered into by the parties
or imposed by the Superior Court, providing that such information shall be kept confidential and shall not
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(e) A court shall award costs and attorneys’ fees to any plaintiff who is the prevailing party in an action pt
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brought to enforce this Title. A plaintiff shall be a prevailing party if the action results in the enforcement
of any right or obligation of disclosure, whether or not all of the relief sought in the action is obtained. Any

be publicly disclosed until and to the extent that the information is determined to be subject to public dis-

award of attorneys’ fees under this subdivision shall be an obligation of the City, and shall not be the pef- -
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awarded reasonable attorneys’ fees and costs.

- ‘[Formatted: Font color: Red

ordinance, Could the Task Force itself require its chair to “...institute proceedings for injunctive relief, de- - { Formatted: Font: (Default) Arial,

claratory relief, or writ of mandate in the Superior Court or in any court of competent jurisdiction”? If not, ~~_ | Pt, Font color: Red

why? If so, we should make it clear—up front,)\ ~____________________________________ o { Formatted: Font: (Default) Arial, 10
N pt, Font color: Red

******************************************************************** N AN ‘{Formatted: Font color: Red
N

pt, Font color: Red

N\
The provisions of this Title supersede other local laws. Whenever a conflict in local law is identified, the IFormatted: Font: (Default) Arial,
\
\

requirement which would result in greater or more expedited public access shall apply.

10

|
|
|
|
)
g
|
)
|
|

Formatted: Font: (Default) Arial, 10
SEC. 26.4.6. SEVERABILITY. pt
The provisions of this Title are separate and severable. The invalidity of any clause, sentence, paragraph,
subdivision, section, or portion of this Title, or the invalidity of the application thereof to any person or cir-_ _ _ - 4 Formatted: Font: (Default) Arial, 10
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————— Original Message-----

From: Bob Mack [mailto:BMack@CycleCalifornia.com]
Sent: Wednesday, August 30, 2006 7:32 AM

To: sunshine_reform task force@sanjoseca.gov
Subject: proposal

The best ways to increase public input and participation is to require
more advanced notice for all meetings, hearings, and other similar
procedures. The current rules do not give the public adequate time to
review materials and attend meetings. Public hearing agendas should be
announced at least seven days prior to the meeting (longer for complex
issues and those with EIRs, Air Quality studies, or other complex
materials are involved. These types of documents can take weeks to read
and understand, even for a trained expert. the general public needs even
more time.

Public comment periods for permits and other administrative procedures
should be extended. Notice of permit requests (building, new business,
etc.) should be sent to the entire neighborhood, not just people who
live 500 or 1000 feet from a project. Most projects have an impact on
much larger areas than this usually the entire zip code (if near the zip
code border maybe two zip codes).

This should apply to the Council, all departments, agencies,
commissions, and committees. At the time the agenda is published all
background materials (reports, prior meeting or hearing minutes, staff
and consultant recommendations, etc.) should be made available. These
background items should be made available as soon as they are typed, or
completed.

IT the City truly wants public input and participation, more time needs
to be given for the public to ask questions of the experts
(consultants, staff, or others) who prepare reports about items the
Council, all departments, agencies, commissions, and committees will be
deciding or voting on.

This requires more public time at meetings, longer advance notice of
meetings and meetings scheduled at times when most people are not at
work (i.e. evenings and weekends). It also requires that meeting agendas
are not so over loading that meetings run until late at night, when
most people have to leave to go home. It may mean that two meetings are
required rather than one to cover all items. It also may mean that city
staff work schedules be altered so staff can attend meetings without
overtime.

Thans you,

Bob Mack

1159 Bird Ave. #2
San Jose, CA 95125
408-925-0270 (days)



SAN JOSE OFFICE

111 North Market Street
Suite 940

a1 ACLU e

AMERICAN CIVIL LIBERTIES UNION ph: 408.282.8970
of NORTHERN CALIFORNIA fax: 408.282.8975

August 30, 2006

Sunshine Reform Task Force
City of San Jose

200 E. Santa Clara Street
San Jose, CA 95113

Dear San Jose Sunshine Reform Task Force members:

On behalf of the ACLU of Northern California, | am writing to share our deep
appreciation of your efforts to draft proposed sunshine reforms for the City of San Jose.
Many precious evenings have been spent on this endeavor, and the San Jose
community will benefit greatly as a result.

| am also writing to share our suggestions and recommendations for key principles that
an effective San Jose sunshine ordinance should include. These recommendations are
the result of our own experiences in seeking records from municipal governments.
Some of our recommendations stem directly from experiences with the City of San Jose.

Five recommendations for a San Jose Sunshine Ordinance:

1. The presumption should be that city records are public.

City departments and officials should bear the burden of demonstrating why a
record shouldn’t be public. The public should not bear the burden of having to
prove why a document should be made public. Exemptions should be narrowly
construed with the fullest possible disclosure as the goal.

2. Where its provisions are stronger, the sunshine ordinance should clearly
state its supremacy over the California Public Records Act.

The California Public Records Act allows cities to put sunshine laws in place that
are tougher than state law. This is important, because the California Public
Records Act has loopholes that police departments and other city agencies
frequently employ to deny public access to documents.

QUINN DELANEY, CHAIRPERSON | DONNA BRORBY, ROBERT CAPISTRANO, LISA HONIG, ROBERTA SPIECKERMAN, VICE CHAIRPERSONS | NANCY PEMBERTON, SECRETARY/TREASURER
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CHERI BRYANT, DEVELOPMENT DIRECTOR | ERIKA CLARK, COMMUNICATIONS DIRECTOR
FRANCISCO LOBACO, LEGISLATIVE DIRECTOR | VALERIE SMALL NAVARRO, VIVEK MALHOTRA, LEGISLATIVE ADVOCATES
SANJEEV BERY, SAN JOSE DIRECTOR | NICOLE A. OZER, TECHNOLOGY AND CIVIL LIBERTIES POLICY DIRECTOR
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1663 MISSION STREET, SUITE 460, SAN FRANCISCO, CA 94103 | T/415.621.2493 | F/415.255.1478 | TTY/415.863.7832 | WWW.ACLUNC.ORG



3. SJPD incident reports, use of force reports, and other documents should
be explicitly classified as public records.

Currently the San Jose Police Department has a practice of denying access to
many routinely generated SJPD records. These records include documentation
of local incidents involving law-enforcement activity. As a result, it is exceedingly
difficult for members of the San Jose public to review police practices.

4. The public should be able to appeal City decisions to the Sunshine Reform
Task Force -- or a similar body.

If a member of the public feels that they have been wrongly denied access to a
public record, they should be able to appeal that decision to the Sunshine
Reform Task Force. The Sunshine Reform Task Force should have the power to
compel release of documents.

5. Members of the public should be able to challenge, in court, City decisions
to withhold records. If the City loses, it should be required to pay court
fees and attorney fees to the plaintiff.

Many San Jose residents do not have the time or resources to challenge local
government on their own if they are denied access to public records. By
requiring the City of San Jose to reimburse the public for successful court
challenges, more members of the public will have access to city records. City
agencies will also have greater disincentive for improperly denying access.

In addition to the above recommendations, | would like to also share some comments
regarding the San Jose Mercury News' suggested model ordinance. While these
comments do not reflect an exhaustive review or formal endorsement, there are many
elements of the San Jose Mercury News suggested model ordinance that would be a
significant step forward for local government transparency.

Should the Sunshine Reform Task Force choose to look closely at the San Jose Mercury
News' suggested model ordinance, we would recommend some of the following
additions in language. Suggested changes are in underlined and italicized format.

San Jose Mercury News suggested model ordinance:
Section 26.3.3 PUBLIC INFORMATION THAT MUST BE DISCLOSED

(c) Personnel Information. None of the following shall be exempt from disclosure under
any provision of California law that does not expressly prohibit disclosure:



(9) The record of any confirmed misconduct of a City official or employee, and of
any sanction or discipline imposed for such misconduct. To the extent California
law holds such information confidential for certain City employees, City shall
disclose as much information as possible in summary form, only withholding
information as necessary if required by state law.

Comment: The additional language above will prevent the City of San Jose
from denying public access to an entire record if only portions of
that record must remain confidential.

Section 26.3.3 PUBLIC INFORMATION THAT MUST BE DISCLOSED

(d)

Law Enforcement Information.

(1) The San Jose Police Department shall make available to any person, upon
request, any document routinely generated by police department personnel
including police reports, arrest reports, use of force reports, incident reports, 911
call tapes and transcripts, and CAD tapes and transcripts. However, unless the
report is requested by a person entitled to the following information under state or
federal law, the following information shall be removed from the report before it is
released: [...]

Comment: This clarifies and broadens the range of documents that SJIPD
must release upon request.

Law Enforcement Information.

(2) All other records pertaining to any investigation, arrest or other law
enforcement activity shall be disclosed to the public once the Police Department,
the District Attorney or a court determines that a prosecution will not be sought
against the subject involved, once a final judgment of conviction or acquittal has
been entered, or once the statute of limitations for filing charges has expired,
whichever occurs first [...]

Comment: Law-enforcement agencies sometimes choose not to forward
charges on to the District Attorney. Once SJPD has made this
determination regarding a subject, any related records should be
available for public requests. In such situations there is no need
to wait for the district attorney or court to make a determination the
prosecution will not be sought.

(3) The San Jose Police Department shall maintain a record, which shall be a
public record and which shall be separate from the personnel records of the
Police Department, which reports the number and substance of citizen
complaints against the Police Department or its officers, the number and types of



cases in which discipline is imposed, and the nature of the discipline imposed.
The document shall contain summary information about the underlying facts and
contain as much information as possible under state law. [...]

Comment: This language will help ensure that the above-mentioned
document would contain as much information as possible under
state law.

Thank you again for considering our recommendations and suggestions. Government
transparency is critical to safeguarding our civil liberties. The more access the San Jose
public has to government records, the more likely we are to live in a community where
everyone's civil liberties are safeguarded.

Sincerely,

Sanjeev Bery
San Jose Director
ACLU of Northern California



31 August 2006

David Parker
46 West Julian St, #224
San Jose, CA 95110

Sunshine Reforms Task Force
City of San Jose

200 East Santa Clara Street
San Jose, CA 95113

Dear Task Force Members,

I introduced myself at your first meeting in June. As a strong advocate of Sunshine and having

served on San Francisco’s Sunshine Ordinance for 3 2 years, these recommendations are based on my
experience establishing open-government guidelines.

At least 72 hours before a regular meeting, a policy body shall post an agenda containing a
meaningful description of each item of business to be transacted or discussed at the meeting.
Agendas shall specify for each item of business the proposed action or a statement the item is for
discussion only. In addition, a policy body shall post a current agenda on its Internet site at least
72 hours before a regular meeting.

A description is meaningful if it is sufficiently clear and specific to alert a person of average
intelligence and education whose interests are affected by the item that he or she may have reason
to attend the meeting or seek more information on the item. The description should be brief,
concise and written in plain, easily understood English. It shall refer to any explanatory
documents that have been provided to the policy body in connection with an agenda item, such as
correspondence or reports, and such documents shall be posted adjacent to the agenda or, if such
documents are of more than one page in length, made available for public inspection and copying
at a location indicated on the agenda during normal office hours.

The agenda shall specify the time and location of the regular meeting and shall be posted at the
main public library, in the branch libraries and in a location that is freely accessible to members
of the public. The requirement that a policy body post copies of its agendas at the branch libraries
is satisfied if the branch library has a computer accessible to the public upon which members of
the public may access the City’s website to search for agendas of meetings of City policy bodies.

No action or discussion shall be undertaken on any item not appearing on the posted agenda,
except that members of a policy body may respond to statements made or questions posed by
persons exercising their public testimony rights, to the extent of asking a question for clarification,
providing a reference to staff or other resources for factual information, or requesting staff to
report back to the body at a subsequent meeting concerning the matter raised by such testimony.

o0 Notwithstanding subdivision , the policy body may take action on items of business not
appearing on the posted agenda under any of the following conditions:

o0 Upon a determination by a majority vote of the body that an accident, natural disaster or
work force disruption poses a threat to public health and safety.

o0 Upon a good faith, reasonable determination by a two-thirds vote of the body, or, if less
than two-thirds of the members are present, a unanimous vote of those members present,
that (A) the need to take immediate action on the item is so imperative as to threaten
serious injury to the public interest if action were deferred to a subsequent special or
regular meeting, or relates to a purely commendatory action, and (B) that the need for
such action came to the attention of the body subsequent to the agenda being posted.

0 The item was on an agenda posted for a prior meeting of the body occurring not more
than five calendar days prior to the date action is taken on the item, and at the prior
meeting the item was continued to the meeting at which action is being taken.



Agendas of meetings, meeting packets, or documents created by a department, and any other
documents on file with the clerk or secretary of the policy body, in connection with a matter
anticipated for discussion or consideration at a public meeting shall be made available to the
public_for inspection and copying at the office of the policy body at least 48 hours before the
hearing and be available to the public in sufficient quantities at the hearing commensurate with the
anticipated number of people attending the hearing. If any document being acted upon by the
policy body at a meeting is not available at least 48 hours before the meeting and a member of the
policy body requests that the matter be continued, the policy body must continue the item to a time
not less than 48 hours after the document was made available. Nothing in this subsection shall
prohibit the policy body from amending a document at a meeting. The materials that are
distributed at the hearing shall be of such a quality that a person with 20/20 vision would have no
difficulty reading them. To the extent possible, such documents shall also be made available
through the policy body's Internet site. However, this disclosure need not include any material
exempt from public disclosure under this ordinance.

All policy bodies shall seek to provide translators at each of its regular meetings and all meetings
of its committees for each language requested, where the translation is necessary to enable San
Jose hearing impaired residents, or those with limited English proficiency to participate in the
proceedings provided that a request for such translation services is communicated to the policy
body at least 48 hours before the meeting. For meetings on a Monday or a Tuesday, the request
must be made by noon of the last business day of the preceding week. The policy body-shall first
solicit volunteers from the ranks of City employees and/or from the community to serve as
translators. If volunteers are not available the policy body may next solicit translators from non-
profit agencies, which may be compensated. If these options do not provide the necessary
translation services, the policy body may employ professional translators. The unavailability of a
translator shall not affect the ability of the policy body or its committees to deliberate or vote upon
any matter presented to them. In any calendar year, if the cost to the City for providing translator
services under this subsection exceeds $20,000, the City Council shall, as soon as possible
thereafter, review the provisions of this subsection.

The Mayor, City Attorney, Members of the City Council, The City Administrator and every
department head shall keep or cause to be kept a daily calendar wherein is recorded the time and
place of each meeting or event attended by that official, with the exclusion of purely personal or
social events at which no city business is discussed and that do not take place at City Offices or at
the offices or residences of people who do substantial business with or are otherwise substantially
financially affected by actions of the City. For meetings not otherwise publicly recorded, the
calendar shall include a general statement of issues discussed. Such calendars shall be public
records and shall be available to any requester three business days subsequent to the calendar entry
date.

The Mayor, City Attorney, Members of the City Council, The City Administrator and all
department heads shall maintain and, preserve consistent with City records retention policies, all
documents and correspondence, including but not limited to letters, e-mails, drafts, memorandum,
invoices, reports, ordinances, resolutions, and motions and shall disclose all such records upon
request, when such items are not confidential as required by law.

All policy bodies shall audio record each regular and special meeting. Video recordings are ideal
but not required. Each such audio recording, and any audio or video recording of a meeting of any
other policy body made at the direction of the policy body shall be a public record subject to
inspection pursuant to the California Public Records Act (Government Code Section 6250 et seq.),
and shall not be erased or destroyed and shall be retained for at least ten years, or permanently
where technologically and economically feasible. The City shall retain these recordings digitally
and make them available via the internet on the City’s website. Inspection of any such recording
shall be provided without charge on an appropriate play back device made available by the City.



Requests shall be made through the department, board, commission, task force, or committee
whose meeting is recorded. The City Administrator shall assist policy bodies in carrying out their
duties under this subsection.

Sunshine Task Force Establishment:

e There is hereby established a task force to be known as the Sunshine Task Force consisting of
eleven voting members appointed. All members must have experience and/or demonstrated
interest in the issues of citizen access and participation in local government.

Seat 1: Journalist, submitted by Society of Professional Journalists

Seat 2: Attorney, submitted by Society of Professional Journalists

Seat 3: Journalist, submitted by a racial/ethnic/sexual orientation minority owned news
organization. U.S. Citizenship shall not be a requirement for this seat.

Seat 4: Attorney, Submitted by Santa Clara Bar Association, shall have a background in law as it
relates to government ethics and shall have a background in public information and public
meetings. Shall not be an employee of the City of San Jose during appointment.

Seat 5: Member of Public, Experienced in Consumer Advocacy, submitted by a Consumer
Advocacy organization.

Seat 6: Member of Public, Submitted by Santa Clara County Civil Grand Jury.

Seat 7: Member of Public, Submitted by the League of Women Voters

Seat 8: Member of Public, Submitted by neighborhood organizations, Demonstrated interest in
citizen access and participation in local government.

Seat 9: City Council nomination, Demonstrated interest in citizen access and participation in local
government

Seat 10: City Council nomination, Demonstrated interest in citizen access and participation in
local government

Seat 11: City Council nomination, Demonstrated interest in citizen access and participation in
local government and shall have a disability as defined by the Federal Americans with Disability
Act.

Each City Council member shall nominate one candidate for seats 9 or 10, collectively, and each
City Council member shall nominate one candidate for seat 11. Duplicate names shall not be
accepted for any seat(s).

The Clerk shall make appointments for all remaining seats and in the event there is more than one
(1) qualified nominee for a specific seat or seats, the appointee shall be chosen by lottery
performed by the City Clerk, at a publicly noticed time and location. Appointees shall only be
rejected by a vote of 9 members of the City Council

The Mayor or his or her designee, The City Clerk or his or her designee and a designated youth
representative from the Youth Commission shall serve as non-voting members of the body who
may participate in discussions and make advisory recommendations to the body.

The Sunshine Task Force shall, at its request, have assigned to it an independent attorney from
who is not employed with a city or county agency, who is experienced in public-access law
matters. This attorney shall serve solely as a legal advisor and advocate to the Task Force and due
process will be maintained in the matters handled by the attorney.

No voting member may serve two consecutive full terms on the body. A term of a member shall
be three (3) years. Upon the first meeting, the City Clerk shall conduct a lottery for the purposes of
staggering terms. With 4 seats expiring 1 year after selection, 4 seats expiring 2 years after
selection and 3 seats with a regular full term. No person may serve more than two three-year
terms as a member of the Commission, provided that persons appointed to fill a vacancy for an
unexpired term with less than eighteen months remaining or appointed to an initial term of two or
fewer years shall be eligible to be appointed to one additional three-year term. Any term served
before the effective date of this Section shall not count toward a member's term limit. Any person



who completes two (2) successive three year terms as a Commissioner shall be eligible for
reappointment six years after the expiration of his or her term. Notwithstanding any provisions of
this Section or any other section of the Charter to the contrary, the respective terms of office of the
members of the Task Force who shall hold office on the first day of February, 2007, shall expire at
12 o'clock noon on said date, and the eleven persons appointed as members of the Commission as
provided in this Section shall succeed to said offices on said first day of February, 2007, at 12
o'clock noon; provided that if any appointing authority has not made a new appointment by such
date, the sitting member shall continue to serve until replaced by the new appointee.

The Task Force shall advise the City Council and provide information to other City departments
on appropriate ways in which to implement this chapter. The Task Force shall develop
appropriate goals to ensure practical and timely implementation of open-government guidelines.
The Task Force shall propose to the City Council further guidelines and recommendations to
improve public access. The Task Force shall report to the City Council at least once annually on
any practical or policy problems encountered in the administration of this chapter. The Task Force
shall receive and review the annual report of the Supervisor of Public Records and may request
additional reports or information as it deems necessary. The Task Force shall make referrals to a
municipal office with enforcement power under this ordinance or under the California Public
Records Act and the Brown Act whenever it concludes that any person has violated any provisions
of this ordinance or the Acts. The Task Force shall, from time to time as it sees fit, issue public
reports evaluating compliance of open-government policies and related California laws by the
City, its Department Heads, Policy Bodies and agencies thereof.

The Task Force shall conduct administrative hearings on complaints made by members of the
public for alleged violations of the public meeting or public records provisions, violations of the
State Public Records Act, or the State Brown Act governing public meetings. The Task Force
may issue Orders of Determination following the hearing on a particular complaint. An Order of
Determination finding a violation of the above state laws shall be evidence of such violation in
any other administrative or judicial proceeding.

In the event that the Task Force Commission issues an Order of Determination finding that any
entity violated open-government provisions in handling public meetings or release of public
records, the Task Force may require that entity to schedule at its next regularly scheduled meeting
the Order of Determination for its discussion and response.

Unless otherwise prohibited by state law or other existing local ordinance, the Task Force may
subpoena witnesses, compel their attendance and testimony, administer oaths and affirmation, take
evidence and require by subpoena the production of any books, papers, records or other items
material to the performance of the Task Force’s duties or exercise of its powers.

In the event the Task Force finds a serious violation of the open-government provisions, the Task
Force by a 2/3 vote of the entire body may seek outside counsel to prosecute the violations in the
Civil Courts to the extent permitted.

Please accept these recommendations and if you have any questions, please contact me.

Sincerely,

David Parker
(415)-377-3283
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I request the Sunshine Reform Task Force (SRTF) explore the following reform ideas in the context of
their work plan:

Recommendation #1

Prohibit multiple members of City Council from signing on to memorandums that are
distributed before the day of the City Council Meeting in question.

It is common practice for up to five members of the Council to sign on to a memo for items that appear
on the City Council agenda. This practice creates consensus before the public has expressed their
views at the Council Meeting.

This recommendation is consistent with the overall goals and policies as laid out by the City Manager
and approved by Council at its April 18, 2006 meeting, including but not limited to:

1. The public's business should be conducted in public.
The public should have a meaningful opportunity to participate in public decisions.

3. There should be full and complete disclosure of information relevant to an issue being considered by
any public body.

4. Stakeholders should be provided with an opportunity to be fully engaged before significant items are
brought to a public body for consideration.

It is also consistent to the goals and expectations of the Brown Act as governs meetings and
interactions between policymakers related to creation of consensus before a public meeting has been
held. This recommendation keeps policymakers from approaching or reaching consensus before the
public has had ample opportunity to make their concerns and needs known.

Recommendation #2

Establish and make public a citywide directory of neighborhood associations with current
contact information. This directory should include at minimum Neighborhood Groups,
Community Associations, and their designees.

The SRTF is spending considerable time discussing how to increase community access and
participation in government. Neighborhood and homeowners associations are a fundamental level of
grassroots representation. These groups help to transmit information to and from residents and are



therefore a vital component to comprehensive outreach. The City works informally with these groups
however there is no public repository for a comprehensive list of all associations citywide. Ideally the
City should undertake this as an ongoing responsibility.

Recommendation #3

Review Council action, intent, and discussion at its September 29, 2006 meeting surrounding
Item 3.8 — Approval of an ordinance amending Title 12 of the San José Municipal Code.

On Tuesday, the City Council had lengthy discussion surrounding Item 3.8. The SRTF should at
minimum revisit that discussion, intent, and subsequent action taken by the Council, in order to make
further recommendations congruent with the intent and direction originally given the SRTF toward
promoting principles of transparency, openness, and accessibility in San Jose.
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