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SANJOSE Memorandum

CAPITAL OF SILICON VALLEY

TO: RULES & OPEN GOVERNMENT FROM: Les White
COMMITTEE Rick Doyle
Lee Price
SUBJECT: REED REFORMS DATE: January 26, 2007
RECOMMENDATION

() Accept staff’s report on the Reed Reforms and direction to staff to proceed as outlined in the
attached matrix.

(b) Provide clarification to staff on Reed Reforms:

(1) Reed Reform #1, Ask the voters to revise the Charter to make it easier to recall the
Mayor and Councilmembers for a violation of the Charter or the Oath of Office.

(2) Reed Reform # 5, Prohibit late staff memos so that the public can have a greater
opportunity to respond to proposals and fully participate in the debate.

3) Reed Reform #8, Disclose all offers made to City unions for pay or benefit increases
when the offers are made.

4) Reed Reform #26, Hold regular public hearings on ethical issues around the state so
we can learn from our mistakes and the mistakes of others.

(c) Provide direction regarding exceptions outlined in this report, for Reed Reform #5, Prohibit
Jate staff memos so that the public can have a greater opportunity to respond to proposals and
fully participate in the debate.

(d) Request that this report be considered by the City Council on February 6, 2007.

OUTCOME
Currently, there are several initiatives that relate to open government:

» Reed Reforms (Attachment A);
14 Sunshine Reforms referred to staff for implementation in June 2006 (Attachment B); and,
» Sunshine Reform Task Force (SRTF) work plan.

This report provides a status report on the Reed Reforms and, where relevant, links the Reform to
ongoing and/or previously directed initiatives. This report also identifies where staff seeks
clarification on initiatives in order to proceed with implementation.



HONORABLE MAYOR & CITY COUNCIL
Subject: Reed Reforms
January 26, 2007

BACKGROUND

Mayor Reed’s report on the Reed Reforms directed staff to return to Council with information on:

¢} Reforms that can be implemented without additional resources and/or with minor
modifications to current work processes;

2) Reforms that require coordination with /referral to Task Forces, Boards/Commissions, and/or
further review and Council action, with specific information on Reforms that may have
budget implications, along with related timelines for implementation.

This report responds to that direction and the additional referrals made during the City Council
discussion of the Reed Reforms.

Additionally, the SRTF is in process of deliberating various open government initiatives and has not
yet issued final recommendations for the City Council to consider.

ANALYSIS

The attached matrix provides staff’s comments on all 34 Reed Reforms. In short, there are 23 open
referrals and 11 are complete. It is important to note that several are currently under review by the
SRTF and the City Council will receive final recommendations for its consideration by June 2006.

After further review of the Reed Reforms, there are 4 Reforms that require additional Council
discussion and direction so that staff can proceed with implementation.

Reed Reform #1, Ask the voters to revise the Charter to make it easier to recall the Mayor and
Councilmembers for a violation of the Charter or the Oath of Office.

The Charter requires a recall petition to be signed by 12% of: (1) the registered voters of the City, in
the case of a recall of the Mayor; or (2) the applicable Council District, in the case of a recall of a
Councilmember.

Staff has conducted a survey of some other jurisdictions and has found that the recall requirements
are as follows:

* San Francisco: 10% of registered voters

* Los Angeles: 15% of registered voters

»  Qakland: 12% voters voting in the last election

» State of California: 12% of the voters voting in the last election

There are no grounds for recall specified in the City's Charter, as this power rests solely within the
discretion of the electors of the City.
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January 26, 2007

Council Clarification: Staff needs clarification as to whether this proposal is intended to create a
two-tiered recall system, making it easier to recall an elected official on the specific grounds of
violation of the Charter or Oath of Office. That could create ambiguity, because there would need to
be some method of determining whether the lower threshold is triggered. Last, reducing the number
of signatures required for a petition for recall, results in the recall process being easier.

Reed Reform # 5, Prohibit late staff memos so that the public can have a greater opportunity to
respond to proposals and fully participate in the debate.

In response to Council’s request on January 9, 2007, staff has provided a recommendation of
exceptions for release of staff memos 10 days in advance of Council consideration. Additionally,
this topic will be discussed by the SRTF in February.

Implementation of this Reform should acknowledge that any new procedure and/or policy regarding
this requirement shall include a provision specifying that actions taken by the Council that may not
be in compliance with these timelines will not be rendered void. The proposed exceptions are:

1. Planning Commission action where there was no significant change to the project
description;

2. Contract Bid Awards or procurement contracts where the initial memo was distributed to the
City Council on time;

3. Supplemental memos where additional information has been received after the initial memo

was released, granting Council the opportunity to receive the information and determine
whether to hold the hearing or defer the matter;

4. Emergency items that may need to be added to the agenda in the event of a health and safety
issue that needs immediate Council action;

5. Grant application memos where the Administration needs Council authority to submit
applications and grant deadlines do not allow conformance with the 10 day requirement;

6. Council Committee minutes and, as already acted on by Rules & Open Government

Committee on January 17, 2007, Council Committee packets, which will be distributed 7
days in advance of a meeting;

7. Ttems where Council action is required to satisfy legal deadline; and,

8. Items heard by a Council Committee that require full Council action (commonly referred to
as “one week turnaround to Council”).

The list of exceptions will be verbally noted for the Rules & Open Government Committee each
week so that it can make the final determination on the disposition of the item. It is important to
note, that approximately 98% of staff reports are distributed 10 days before Council consideration.
The majority of items falling within the remaining 2% fall within the exceptions noted above.

Council Clarification: In June 2006, the City Council directed staff to:
(a) Provide a detailed accounting of all City Contracts and expenditures of $1 million or more
shall be made available to the City Council and public, on-line, no later than 2 weeks prior to
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being heard. Otherwise, a 2/3 majority vote of the Council would be required to hear an item
that was received less than 2 weeks prior to the hearing (Public Information Reform #4)

(b) Establish criteria that can be used by the Rules Committee to determine if an item is of
“significant public interest” and requires additional notification or public outreach consistent
with definitions and procedures outlined in City Council Policy 6-30, Public Outreach Policy
for Pending Land Use and Development Proposals (Public Information Reform #11).

In response to the above directives, staff established several Council Agenda procedures that result
in distribution of staff memos 14 days in advance of Council consideration and a Rules Committee
process for requiring a 2/3 majority vote of the Council if an item falls within the above two
categories and is not distributed on time. Over the past months, staff has distributed 14 days in
advance staff memos for items that are over $1 million or of significant public interest. Staff needs
clarification on whether the City Council, with a 2/3rds vote, should be able to hear items of
significant public interest if the staff report has not been distributed 14 days in advance of the
meeting. Also, it is important to note that the Sunshine Reform Task Force may make
recommendations on the release of staff memos or provide input on the list of exceptions.

Reed Reform #8, Disclose all offers made to city unions for pay or benefit increases when the
offers are made.

Council Clarification: This reform is currently under consideration by the Sunshine Reform Task
Force. The Task Force is expected to provide a recommendation to the City Council in February
2007.

Staff seeks clarification on whether to require that the Council memo that contains the summary of
the Tentative Agreement be released at least 10 days prior to the Council meeting. It is important to
note, that at the time that Council takes action on the Tentative Agreement that the final Bargaining
Agreement is not published because subsequent to Council action the final contract is drafted and
finalized (which can take several months).

Staff seeks additional consideration from Council as to whether this item should be evaluated as an
exception to the above "10 day rule." This exception would allow a memo to be released at least 5

days prior to the Council meeting if approved by the Rules & Open Government Committee (or the
Council).

Staff would like Council confirmation that any deadline for release of the Council memo not be
linked to ratification by the union membership, as each union has it own timeline/process for
ratification.

Reed Reform #26, Hold regular public hearings on ethical issues around the state so we can learn
from our mistakes and the mistakes of others.

Council Clarification: Staff would like to obtain more information about the proposed structure,
discussion topics, etc. to respond to this directive. Staff's recommendation is that the Rules & Open
Government Committee provide direction.
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PUBLIC OUTREACH/INTEREST

L:] Criteria 1: Requires Council action on the use of public funds equal to $1 million or greater.
(Required: Website Posting)

D Criteria 2: Adoption of a new or revised policy that may have implications for public health,
safety, quality of life, or financial/economic vitality of the City. (Required: E-mail and
Website Posting)

D Criteria 3: Consideration of proposed changes to service delivery, programs, staffing that
may have impacts to community services and have been identified by staff, Council or a
Community group that requires special outreach. (Required: E-mail, Website Posting,
Community Meetings, Notice in appropriate newspapers)

No public outreach was done to complete this report. These initiatives are being discussed in
various public forums.

COORDINATION

This memorandum was coordinated with the various departments noted in the attached matrix.

CEQA

Not a Project.

Les White W

CITY MANAGER

Lee Price
CITY CLERK
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Attachment B

SUNSHINE REFORMS
REFERRED TO STAFF FORM IMPLEMENTATION (JUNE 2006)

“Public Information Reforms

#) — Establish a single City of San Jose’s Master Online Calendar where all city activities, events
and meetings of committees, boards, commissions and advisory bodies and events are posted.

#4 _ A detailed accounting of all City contracts and expenditures of §1 million or more shall be
made available to the City Council and public, on line, no later than 2 weeks prior to being heard.
Otherwise, a 2/3 majority vote of the Council would be required to hear an item that was received
Jess than 2 weeks prior to the hearing.

#7 — Disclose statistical information on complaints received through the Fraud and Audit Hotline,
excluding names and other confidential information. This information should be reported to the
Council.

#8 — Require Council member and appointee Fair Political Practices Commission Statements of
Economic Interest (FPPC Form 700) filings (after redacting personal contact information) and
Conflict of Interest declarations to be posted and indexed online, including all conflicts outside of
the City of San Jose’s jurisdiction.

#9 — Any Council member or board/ commission member claiming a conflict of interest on a vote
must publicly disclose the basis of the claim by filing a conflict of interest declaration with the City
Attorney and City Clerk 24 hours prior to start of the Council meeting at which the item will be
heard.

#10 — Disclose the calendars of the Mayor and Council members quarterly, redacted for personal
information.

#11 — Establish criteria that can be used by the Rules Committee to determine if an item is of
“significant public interest” and requires additional notification or public outreach consistent with
definitions and procedures outlined in City Council Policy 6-30 “Public Outreach Policy for Pending
Land Use and Development Proposals.”

#12 — Post the City Council Policy Manual online.

Neighborhood Participation Reforms

#2 _ Provide an annual city-wide budget briefing followed by 4 budget hearings throughout San
Jose, in order to encourage greater community contribution to established City priorities.
Appropriate consideration shall be made to ensure that meetings are accessible to the residents of
San Jose in relation to the time, date, and location of the hearings.




#3 — Require the City Council and Redevelopment Agency to hold Public Priority Setting Hearings
in the beginning of odd years to coincide with City Council member appointments to standing
committees.

#4 — Require notification to City commissions when items originating in the commission are being
heard by the Council.

#5 — Expand the speaking time from 2 minutes to 4 minutes for “Neighborhood Group or
Community Associations Designees” (City Council Policy 6-30) or those subject to an eminent
domain action, clarify the speaking time allowed to a representative from an advisory commissions,
and create a strategy to address recently identified challenges t public participation for those with
disabilities.

Government Accountability Reforms

#3 — City Manager and Department Staff Reports for expenditures of $1 million or more and
“Significant Public Interest” agenda items shall provide the following: (a) a new section entitled,
“Policy Alternative Recommendations” that lists all the viable city staff options that have been
discussed, but were not recommended by the City Manager or Department staff; (b) a brief
description of the reasons the alternative was rejected, (c) a cost-benefit analysis and economic
impact report to include, but not limited to, the following: how the expenditure aligns with and
affects the City’s policy goals, fiscal priorities, long term strategy, and economic development goals
and priorities.

#4 — Require every staff memo to have a City staff contact for public questions.



SAN JOSE Memorandum

CAPITAL OF SILICON VALLEY

TO: MAYOR ELECT REED FROM: RICHARD DOYLE
AND LEE PRICE, CITY CLERK City Attorney
SUBJECT: Oath of Office DATE: December 15, 2006
BACKGROUND

Mayor Elect Reed has asked our Office for advice about whether the City can
revise the Oath of Office taken by City public officials to include a pledge to
(1) follow the City Charter; (2) put “service above self’; and (3) to include an
honor code of “no lying, cheating or stealing.”

ANALYSIS

San Jose City Charter section 903 provides that “[e] ach officer of the City, before
entering upon the duties of his office, shall take the oath of office as provided for
in the Constitution of this State and shall file the same with the City.” The oath is
found in Article 20, section 3 of the State Constitution. In addition to stating the
oath to be taken, the section goes on to provide as follows:

« And no other oath, declaration, or test, shall be
required as a qualification for any public office or
employment. "Public officer and employee" includes
every officer and employee of the State, including the
University of California, every county, city, city and
county, district, and authority, including any department,
division, bureau, board, commission, agency, oOfr
instrumentality of any of the foregoing.”

California courts have found that the State Constitutional provision along with
similar provisions of the Government Code (California Govt. Code sections 1360-
1365) are intended to preempt the field. (San Francisco Police Officers Assn. v.
City and County of San Francisco (1977) 69 Cal.App.3d 1019.) In other words,
the oath prescribed in the California Constitution is the only oath that the City can
require its officers to take.

Attachment C



Mayor Elect Chuck Reed and Lee Price, City Clerk
December 15, 2006

Re: Oath of Office

Page 2

CONCLUSION

The City cannot require City public officials to take an oath other than the oath
required by the State Constitution. However, we are not aware of any legal
reason why a public official would be prohibited from voluntarily taking an
additional oath or an expanded oath -- provided the oath required by the State
Constitution is included within the oath taken.

Attached is a sample of additional language that could be added to the pledge
consistent with the addition suggested by Mayor Elect Reed.

RICHARD DOYLE
City Attorney

Attachment

cc:  Mayor and Councilmembers
Councilmember Elect Sam Liccardo
Councilmember Elect Pete Constant
Les White
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ATTACHMENT

Standard Oath

|, Chuck Reed, do solemnly swear (or affirm) that | will support and defend the
Constitution of the United States and the Constitution of the State of California
against all enemies, foreign and domestic; that | will bear true faith and
allegiance to the Constitution of the United States and the Constitution of the
State of California; that | take this obligation freely, without any mental
reservation or purpose of evasion; and that | will well and faithfully discharge the
duties upon which | am about to enter.

Sample Optional Additional Pledge

[| further pledge to uphold the San Jose Charter; to always place community
benefit before personal interest; and to exercise the power of the mayor’s office
honestly and ethically.]



