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6/24/2009

RESOLUTION NO. 75009

A RESOLUTION OF THE COUNCIL OF THE CITY OF SAN
JOSE CONSENTING TO THE SUBCONTRACTOR
SUBSTITUTION REQUEST OF WEST BAY BUILDERS,
INC. PROVIDED THAT THE SUBCONTRACTOR GREEN
GROWTH INDUSTRIES, INC. IS FIRST GIVEN A
REASONABLE OPPORTUNITY TO EXECUTE A
SUBCONTRACT WITHOUT CERTAIN BOND
REQUIREMENTS

WHEREAS, on June 23, 2009, the City Council of the City of San José (“City”)
commenced a hearing in accordance with Section 2-1.15B of the City of San José
Department of Public Works Standard Specifications (July 1992) on whether to consent
to the request of West Bay Builders, Inc. ("WBB”) to substitute Jensen Corporation for
Green Growth Industries, Inc. (“GGI”); and

WHEREAS, as part of the hearing the City Council received and considered the
following: (1) numerous documents from WBB and GGl, all of which are part of the
public record, submitted in support of their respective positions, and (2) the reports and

recommendation of the Director of Public Works; and

WHEREAS, the City Council allowed the representatives of WBB and GGl to be heard

and to present additional arguments and evidence at the hearing;

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF SAN
JOSE THAT:

1. After considering the evidence presented to the City Council at the hearing, the
City Council finds that the following are the relevant facts with regard to resolving

the matter:
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RES. NO. 75009

On or about November 20, 2007, the City awarded a contract to WBB to
construct the Happy Hollow Park & Zoo — Zoo and Attractions Project
(“Project”).

In its bid proposal to the City for the Project, WBB listed GGl as the
subcontractor that would perform certain landscape, irrigation and green
roof work. : :
On or about July 20, 2007, WBB sent an “Invitation To Bid” to GGI. The
Invitation To Bid contained no reference to any requirement for GGl to
provide bonds.

GGl’s subcontractor bid proposal to WBB, dated August 9, 2007,
expressly excluded “Permits/Bonds.”

On or about December 7, 2007, WBB sent GGl its standard subcontract
(“Subcontract”) with a cover letter requesting that GGI not make any
change to it without first discussing the change with WBB.

The Subcontract contained a requirement that GG obtain bonds.

On May 20, 2008, WBB issued a “Change Order No. 2” to GGI specifically
incorporating into the Subcontract the City’s insurance excess liability
limits of $5,000,000.00.

WBB submitted copies of a series of e-mails between Clayton Fraser of
WBB and GGl dated between March 12, 2008 and September 11, 2009 in
which WBB requested GGl to provide bonds. In none of the e-mails did
GGl agree to provide bonds.

WBB made a number of requests for GGI to sign and return the
Subcontract.

During April, 2009, GGl returned to WBB an executed copy of the
Subcontract with a number of changes, including striking out the bonding
requirement, modifying the compensation provision and altering the
insurance requirement. A copy of the Subcontract, with GGI's

modifications, is attached to this Resolution as Attachment 1.
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The Subcontract returned by GGl to WBB made no mention of Change
Order No. 2.

WBB did not respond to GGl regarding GGI’s changes to the Subcontract.
WBB sent a letter to the City on May 5, 2009 requesting the substitution of
GGl with Jensen Corporation based on GGI’s refusal to procure bonds at
WBB'’s expense. The letter cited to Public Contract Code Section
4107(a)(1)(3)(4) and Section 4108(a) and (b).

In a letter dated May 5, 2009 to WBB, GGl stated:

When you requested a bond from us on this project |
informed you that we were reluctant to tie up our
bonding capacity on subcontract work, knowing that
we need this capacity for prime projects we are
pursuing. | also did not agree with this request
considering our proven history with West Bay and the
fact that there was no communication of bonding
being a requirement at bid time. . . . []]] . . . West Bay
Builders as the prime contractor is required to specify
bond requirements prior to bid time pursuant to
section 4108 of the public contract code. If we had
been notified of this requirement for bonding as a
subcontractor this would have given us the
opportunity to weigh out our options of whether or not
to bid on this project at that time.

By letter dated May 8, 2009 to the City, GGl objected to

WBB's request for substitution.

In two letters in support of its request for substitution dated May 26, 2009
and May 14, 2009 respectively, WBB asserts — without reference to any
supporting record(s) - that it requested GGl to provide bonds and GGl
promised to do so.

In the letters dated May 26, 2009 and May 14, 2009 respectively in
support of its request for substitution, WBB expanded the basis of its
substitution request to include GGI’s modifications to the compensation

provision and the insurance requirement of the Subcontract.
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2. The City Council concludes and finds, based on the analysis of the above facts
in regard to WBB's request for substitution:

A. Pursuant to Section 2-1.15B.1(a) of the City’s Standard Specifications,
which is similar in material respects to California Public Contract Code
Section 4107(a)(1), the City Council may consent to WBB’s request for
substitution if it determines:

1. That WBB presented GGl with a written contract based upon the
general terms, conditions, plans and specifications for the Project
and the terms of GGI’s written bid; and

2. That GGl failed and/or refused to execute the written agreement
after being given a reasonable opportunity to do so.

B. Pursuant to Section 2-1.15B.1.(d), which is similar in material respects to
California Public Contract Code Section 4107(a)(4), WBB was required to
inform GGl of the bonding requirement before the City opened bids for the
Project.

C. WBB could not require GGI to provide bonds because GGI’s written bid
proposal expressly excluded “Permits/Bonds” and because WBB did not
inform GGl of any bonding requirement before the City opened bids on
the Project.

D. Nothing in the documents submitted by WBB or GGl demonstrates that,
after the City awarded the construction contract for the Project to WBB,
GGl agreed to provide WBB with the bonds specified in the Subcontract.

E. The Subcontract WBB sent to GGI gave GGl an option with regard to
providing insurance, and GGI’s modifications to the insurance provisions
reflected its election of one insurance option over the other.

F. GGl neither expressly agreed nor disagreed with the insurance
requirements contained in Change Order No. 2.

G. GGl’s changes to the compensation provision constitute material changes
to the method of compensation.
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Based on the above-stated findings, the City Council concludes as follows:

A

The failure of GGl to provide bonds and the striking by GGl of the bond
requirement from the subcontract do not provide an appropriate basis for
the City to consent to WBB’s request for substitution.

WBB and GGl failed to reach agreement on the insurance and
compensation requirements contained in the Subcontract.

GGl was not given a reasonable opportunity to execute a subcontract
meeting the requirements of Section 2-1.15B.1(a) because WBB never
provided GGl with a subcontract that did not contain the bonding

requirement.

4. For all of the above reasons, the City Council hereby determines as follows:

A. The City Council consents to the substitution provided that WBB first gives
GGl an opportunity to execute the Subcontract without the bonding
requirement.

1. If GGI refuses or fails to execute the Subcontract without the
bonding requirement, then the City Council’s consent to the
substitution shall become effective.

2. If GGI executes the Subcontract without the bonding requirement,
and with the compensation and insurance provisions contained in
the Subcontract originally provided to GGlI, as otherwise modified
by Change Order No. 2, then the City Council’s consent to the
substitution shall be withdrawn.

B. The City Council delegates full authority to City staff to conduct an
administrative hearing by 5:00 p.m. on Friday June 26, 2009 to determine
if 4.A.1 or 4.A.2 has occurred.
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ADOPTED this 23" day of June, 2009, by the following vote:

AYES: CAMPOS, CHU, CONSTANT, HERRERA, KALRA,
LICCARDO, NGUYEN, OLIVERIO, PYLE, REED.

NOES: NONE.

ABSENT: CHIRCO.

DISQUALIFIED:  NONE.

CLuctle /28

CHUCK REED
Mayor

LEE PRICE, MMC
City Clerk
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_ Attachment 1 :

» )
w00 Ve
Building A
Novate, CA 94949
Phone: (415) 456-8972
Fax: (415) 459-0665
General Cpnh'actor
License Number 626859

Subcontrac_i: Agreement

Subcantract No.283 C028105

THIS AGREEMENT, made and entered into at Novato, CA, this 7th day of December 2007, by and between
West Bay Builders, Inc., hereinafter called CONTRACTOR, with Its prindipal office at 250 Bel Marin Keys Boulevard, |
Novatn, CA, and Green Growth Industries, Inc, 57 Califomia Avenue, Sufta 1, Pleasanton, CA 94566 hereinafter
called SUBCONTRACTOR. | . . .

) RECITALS

On or about the 20th day of Noverber, 2007 West Bay Bullders, Inc., CONTRACTOR entered into a prime contrack with
City of San Josa Department of Public Works,  hereinafter called OWNER, whose address s
200 East Santa Clara Street, 6th Floor, San Josa, 95113, to perform the following construcon work, herelnafter called
PROJECT: . '
. ‘ Happy Hollow Zooand Park
Zon and Attractions Package
1300 Senter Road
San Jase, CA 95113
) ‘ waa #283

Sald work is to be performed In accordance with the prime contract and the plans and spedifications. - Sald plans and
Hons have besn prepared by or on behalf of The Portico Group, ARCHITECT, whose address s
' 15400 4th Avenue, 3rd Foor, Seattle, WA 98101. . : .

SECTION 1 — ENTIRE CONTRACT

SUBCONTRACTOR ceitifies that it Is fully familiar with all of the terms, conditions and obligations of the Contract

Documents, as ‘hereinafter defined, tha location of the job site, and the condidons under which the work Is o be

, and that It enters Into this Agreement based upan its reasonable Investigatiori of all of such matters and Is

in.no way relying upen any oplinions or representations of CONTRACTOR. This Agreement represents the entire

agresment. The Contract Documents are incorporated Into this Agresment. by reference, with the sama force and

effect as If they were set forth at length herein, and SUBCONTRACTOR and its subcontractors will and are bound by

any and all of the Contract Documents Insofar as they relate In any part or in any way, direcly or indirectly to the work
covered by this Agreement. SUBCONTRACTOR agrees o be bound ‘o CONTRACTOR In the same manner and extent
as CONTRACTOR Is bound to OWNER under the Contract Documents, fo the extent the work provided for in this ©

Agreement, and’ that where, In the Contract Documents reference Is made o CONTRACIOR and tha work or
spedfication therein partains tb SUBCONTRACTUR'S trade, craft,.or type of work then such work or specification shall ,

. be interpreted to apply to SUBCONTRACTOR instead of CONTRACTOR. In the event of any confict between the

ulrements of tha pime contract and this Subcoptract, the SUBCONTRACTOR shall ba govemed by the provisions

imposing the greater duty on the SUBCONTRACTOR. The phrase “Conlract Documents” Is defined to mean and include
this Agreement, together with any exhibits or addends theretn, the prime contract, togaiiu al,
Jementary and other conditions, addenda and modifications, plans and spedifications.

SUBCONTRACTOR: agrees to fumnish all tabor, sesvices, materials, installation, cartage, hoisting, supplies, Insurance,
equipment, scaffolding, tools and other faciiities of every kind and desaiption required for the prompt and efficent v
execution of the work descibed hersln and to perform the work necessary or normally performed by
SUBCONTRACTOR'S trade or Inddéntal to complete landscape, irrigation, paim tree re-location, crushed stone
surfacing and miscellaneous site furnishings and graenroof planting and frrigation for the project In strict
accordance with the Contract Documents and as more particularly, though not exciusively, specified In Section(s):
02481 - Trea and Palm Ralocation, 02505 — Crushed Surfacing, 02810 — Irrigation, 02870 — Sita
Furnishings, 02920 ~ Soll Preparation, 02930 — Trees, palms, Shrubs, and Ground Covers, 02950 —

Sodding, 07448 SRy © »
. ) b L e— ' . . _ o "Q.—w \M\L
.bw"*‘““" - RECEIVED

Arx13vzuu3 : : Suhmtram#; L

WEST BAY BUILDERS, ING.
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NV
X“SECTTON 3 —~ CONTRACT PRICE

_ CONTRACTOR agrees to pay SUBCONTRACTOR for the  strict performance of s work, the sum of
one milllon, five hundred seventy-one thousand, six hundred thirty-sevén and No/100 dollars
($‘.|.,571,637), subject to additlons and deductions for changes In the ‘work as may be agreed upon, and make
payment in accordance with the Payment Schedule, Section 4.

44, SECTION 4 — PAYMENT SCHEDULE Progress pagment-s +a be ever
and n"M h“—l’f“ﬁm dug D”"& ﬁ muﬂ‘ﬁizcﬁdﬂ ‘gqss(l 1

NTRACTOR agrees to pay SUBCONTRACTOR in monthly payments of 90% or4sbor an matatials, wmcn Nave ueery
sldced In position and for which the right to payment has been properly documented pursu3nt ey
akregnfent  No.payment made prior to completion and acceptance of the work shall be conshued as’ evidga
{abeeptanca of any part of SUBCONTRACTOR'S work. - Payment Is contingent upon SUBCONTRACTOR pmvxdlng thS:-

stz nda:d West Bay Builders, Inc. conditional and uneonditional lien releases (coples attached), Insurance certificates,
hnloi status lelters, and its certified payrolls for any and all of Its vendors aid subcontractors by the 20 day of the
‘month being billed for, as applicable.  Further, unconditional lien releases signed by SUBCONTRACTOR shall serve as

" proof of payment through the effective time period in the body of the release. CONTRACTOR shall be entiled to use .
., sald releases as proof of payment In fll for the effective ime period, effectively barring late submitted certified payroll,
/ change orders and any daims for additional compensation, tnless detalled spedfically in writing on the face of the .
release and In accordance with the subcontract provisions, Including submissions deadlines. At the condusion of the
Profact SUBCONTRACTOR is required to enddrsa the standard CONTRACTOR form entitled “Appluzhun for Full and

Final Payment” as a condition precedent tn final payment.

'SECI'ION 5 — WAGE RATE DECISIONS / PREVAILING WAGE / CERTIFIED PAYROLL REPORTS

SUEOQN'TRAC!UR s r&spnnslble for following the guidelines of the Californla Labor Cedes, induding oveﬂ::me hours,
dpprentisy requhmams,eb:. (Attached Is an excerpt of the Labar Codes for SUBCONTRACTOR to review and initial).
The Gererdl Wige Decision applicable to this contract Is: California Director of Industrial Relations
County of Santa Clara for 2007-1 until superseded by a new determination Issued by the Director of Industral
Relations. SUBCONTRACTOR agrees to submit cartified payroll reports tbo CONTRACTOR no later than three (3) working
days after Iabor has been patd.

SECTION 6 — GENERAL SUBCONTRACT PROVISIONS
The Genaral Subcontract Provisions are an Integral part of this Agreement.

SECTION 6.1 — EXCLUSIONS ‘
« Hotor cold taps ' @ [y
Watar meters /SLAply o LIoTEX - .

Impart topsoil , : ' .

Off haul of debrls or spoils

Demo work

Electrical work

Parmits/honds

Watering and/or maintenanca of existing Iandmpe during cunstructnon
Pre-cast seat wall . .
Backflow . . ' RN !
Concrate work

Select rock -
- Trea protection

Traa trimming

Tree ramoval / transplant (axcept palm l:rees)

?:c'kng’ boring, drilling, cutting, patching, digging through or haullng of AC, concretear

Traffic control

Erasion control

Signage oF ¢ny Ty ps oW

Trenchpiating

Drainage of ang TYype

Claaring and grubbing

Riparlan woodland planting and Irrigation
. Gate valva P.O.C.

Subcontractor
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« Rough grading (grade is to ba received by SUBCONTRACTOR atefef~ 1/10 of 107 of
finish grade and sloped ko drain) : C -
Surveying, bench marks, radius points . oL

Fencing of AL TYped Temporory oL Otheasli3E :

Copper pipe Installation and/or repair o,

Repair of landscape and irrigation damaged hy others

Water feature : o

Drinking fountalns

SECTION 6.2 — CLARIFICATIONS . o '
a  Priceof $22,411 accepted for F &I of Section 02505 :
« Pricing of $104,112 accepted for F &I of items A, B, C, G, H, I and 3 In Section 02870
« Pricing of $187,737 accepted for F & I of Greenroof Planting, lightweight sail and
irrigation per Section 07140 ' ' S

‘SECTION 7 — SPECIAL PROVISIONS .

This notice required by Business and Professions Code 7030 Is an integral part of thls Agreement: :
Contraciors are required by law to be llcensed and requiated by the Contractors’ State License Board which has
jurisdiction to investigate complaints against Contracors if a complaint Is filed within three years of the date of the
alleged violation. Any questions conceming a Contractor may be refarred to The Registrar, Contractors’ State License
Board, P.O. Box 2600, Sacramento, CA 95826. . ) o ’
Contractors are required by law to be licensed and regulated by the Contractors’ Stake License Board.
Any questions concerning a contractor may be referred to the registrar of the board whose address |s:
Contractors’ State Licensa Board — 1020 "N” Street, Sacramento, CA 95814 :

"' ~—SECTION B — INSURANCE. . - — — oo - _ - - .

SUBCONTRACTOR shall, at his expense, procure and maintain Insurance on all of his aperations, In companies.
acceptable to CONTRACTOR, as follows: . Workers' Compensation. and Employer’s Liability Insurance. Workers'
Compensation insurance shall be pravided to the full extent reguired by state law, and shall include a Workers
Compensation Walver of Subrogation Endorsement (this endorsement must he attached to the Worker's Compensation
Certificate). If there Is an exposure of injury to SUBCONTRACTOR'S employees under the U.S. Longshoremen's and
Harbor Workers’ Compensation Act, the Jones Act or under laws, regulations or statues applicable to maritime
employees, coverage shall be induded for such Injurles or dalms. Employer’s liability Insurance shall be in-an amaunt |
no less than $1,000,000, each employee for bodily Injufy and disease, .

General Liabllity Insurance. SUBCONTRACTOR shall carry Comprehensive General Uahillty or Commerdial General
Liability Insurance covering all operations by or an behalf of the SUBCONTRACTOR praviding Insurance for bodily injury
liabiiity and property damage liablilty for the limits of liability Indicated below' and including coverage for:
. 1. Premises and Operations .
2. Produds and Completed Operations . _
3. Contractual Lability. insuring the obligations assumed by SUBCONTRACTOR in this
Agreement: C ) )

4, Broad Form Property Damage (Including Completed Operations)

5. Explosion, Collapse and Underground Hazards

6. Personal Injury Liability - : ‘

A. Limits of Liability — All Policy Forms ' :
B 1.  IFSUBCONTRACTOR carries Comprehensive General Liability Insurance, the imits of liabifity shall not be
. ‘$z;_995;6'90'-each occuiTence n] ., Q—\p._l\‘i:
$8,000,008 aggregate wfA

ﬁ. _If SUBCONTRACTOR camies Commerclal General Liabliity insurange, the limits of llability shall not be less
J* than: &.AT Will Fusaish Th& pojowing Tnsuecct [8) NW N apwotiir,

$1,000,000 each occurrence combined single fimit for bodtly Injury and pro amage - 4

$1,000,000 for Personal Injury Liahility L

$2,000,000 Aggregate for Products-Completed Operations

$2,000,000 General Aggregate ’

The "general aggregate” fimit shall apply separately to SUBCONTRACTOR'S work under this contract.
' ' : Subcontractor LY~ 3
+



VU7 L7 LuVT LT vuUu Lo wLuzOUvOUD . BANS L ANKURNLRLS R £ AL X LA ANSLY e UWR W

SEEETI ‘ ' - Attachment 1 ' 75009

B - Special “Claims Made” and “Modified Occurrenca” Pollcv Form Provisions. SUBCONTRACTOH shall not provide
General Liabilty Insurance under a “Claims Made” and “Modlﬁed Occurrence” Commercial General Liability form.

C. Additional Insured. With respect to whichever General Uablhty policy form s fumlshed as required above:

1. CONTRACTOR, its officers, directors and employees and OWNER and its employees and other partles ’

as required by contract and the Architect shall ba named as additional insured. The Products-
Completed Operations coverage shall. be maintalned through all required stabutory periods applicable to the
‘Products-Completed Qperations coverage Inclusive of addltonal Insured provisions in all future renewals of
the coverage. *

2. The pollcy shall be endarsed to stipulate that the insuranca afforded the additional insured shall apply as '

primary Insurance and that any other Insurance malntained by CONTRACTOR or OWNER shall be excess
* only and shzll not be called upon o contribute with SUBCONTRACTOR'S Insurance,

. 3. Coverage for the CONTRACTOR, its officers, diractors and employees and OWNER and Its employees
and ather parties as reqlilred by contact as additional Insured shall be provided by a paficy provision or by
an endorsement providing coverage at lease as broad as Additional Insured (Form B) Endorsement Form
€G2010 (11/85) of Its equivalent as published by the Insurance Services Office (ISO) ,

A_L@_ML@.L@EMM& SUBCONTRACTOR shall cany automokbile Hability Insurance, including coverage for all
" owned, hired and non-owned automobiles. The limits of [labllity shall not be less than $1,000,000. Comblned Single
Umit each accldent for Bodily Insure and Property Damage comblned.

ﬂmﬂ:_mm If the SUB(I)NTRAcrOR or thelr lower tier submntrach:rs use any owned leased, chartered or
. hired alrcraft of any type (including helicopters) in the performance of this contract, they shall malntain altaraft liability

‘jnsurance in an amount 6f not less than $5,000,000. per occurrence Inciuding Passenger. Liability. Evidence of
covarageé In the form of a Certificate of Insurance Indudlng additional insured status, as requlred by the general Iiablllly
coverage, shall be provided prior to the start of work to CONTRACTOR.

Pollution Ljability. If SUBCDNTRACI‘ORS are required to perform remedial hazardous material operations such as
ashestos contdining matevials, contaminated soil etc., they must, in addition to the above requirements, carry a
" “Contractor's Pollution. Liabillty” palicy with fimits not less than $2,000,000 per occurrence and not less than
42,000,000. aggregate for Bodily Injury, Personal Injury and Property Damage naming CONTRACTOR and OWNER as
an addltional insured Indluding contrachual liability coverage, If SUBCONTRACTOR or thefr Iower ter subcontradiors
haul hazardous waste they must canry Automobile Llability Insurance with a $2,000,000 combined single limit per
ocourrence for Budily Injury and Propesty Damage appllcable to all hazardaus waste hauling vehicies and lnclude MCS
20 .. .

ErD___O_llaLL!ahML A $1,000,000. Professional L!ablhly insurance policy shall be carried If SUBCONTRACTOR or their
lower ter subcontractor is to pmwde design or design/build services to the project. Such Insurance shall include
coverage for contractual llabillty, Evidenca of coverage In the form of a Certificate of insurance shall ba provided prior
to. the start of work tb CONTRACTOR and such coverage shall be maintalned for two (2) years followlng completion of
the project.

ggﬂi_gt_qs_gﬂmﬁlﬁ A Certificate of Insurance Including Endorsements as required above, as evidence of the
insurance requlred by this Agreement, shall be fumished by SUBCONTRACTOR to CONTRACTOR before any work

hereunder Is commenced by SUBCONTRACTOR., CONTRACTOR reserves the right to request and SUBCONTRACTOR -

‘shall provide upon demand a certified copy of all policles of Insurance required by this Agreement. The Certificates of
Insurance shall provide that there will be no cancellatlon or reduction of coverage without thirty (30) day’s prlor written
notica to OWNER. _

In the event the SUBCONTRACFOR falls to maintain any insurance coverage. required under this. Agreement,

" CONTRACTOR may maintaln such coverage and charge expense to SUBCONTRACTOR,. or terminata this Agreement, or
hold the SUBCONTRACTOR accountable for all costs Incumed by CONTRACTOR as a result of SUBCONTRACTORS
fadfure to maintain the proper insurance. Upon written request from CONTRACTOR SUBCONTRACTOR shall provide
complete policy or policies to CONTRACTOR within ten (10) days.

The requlred msurance shal| be subject to the approval of CONTRACTOR and OWNER, but any acceptance of Insurance
certificates by CONTRACTOR or OWNER shall In.pa way limit or relieve SUBCONTRACTOR of the duties and
responsibilities by SUBCONTRACTOR In this Agreement. If higher limits or other forms of insurance are required in the
Contract Documents, SUBCONTRACTOR will mmply with such reguirements.

Subcontractor
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If SUBCONTRACTOR falls to comply with any of the provisions of his Section, SUBCONTRACTOR shall, at its own cast,
defend, indemnlfy and hoid harmless CONTRACTOR and OWNER, (Including their officers, agents, employees, affiliates,
parents and subsidiaries) from and agalnst any and all liability damages, losses, daims, demands, .actions, causes of
action, costs, Induding attorney’s fees and expenses, or any of them resulting from the death or Injury of any person ar
damage 'to any propeity to the extent that CONTRACTOR and OWNER would have been protected had
SUBCONTRACTOR complied with all of the provislons of this Section. : : ~

Property Insurance Considerations. CONTRACTOR, OWNER and SUBCONTRACI‘ OR walve all rights agalnst each other -

and against all other trade contractors, subcontractors and sub-subcontractars for loss or damage to the extent

covered by Bullder’s Risk or any other property or equipment insurance applicable to the work, except such rights as -

they may have to the proceeds of such insurance.

In the event SUBCONTRACTOR makes a daim égalnst‘ CONTRACTOR's Bullder’s Rlsk or similar policy,

SUBCONTRACTOR shall be solely responsible for any and all dedudtible amounts.

Failure of CONTRACTOR or OWNER to enforce In a timely manner any of the pravision of the Article shall not act as a
waiver to enforcement of any of these provisions at a labsr date In the performance of the Agreement. Any exception

. to the provisions of this section must be dellneated In the Contract documents.

SECTION 9- PERSONNEL

SUBCONTRACTOR must provide experienced and competent personnel for supervision. CONTRACTOR, at its sole
discretion, may request to have field and/or managenient Immediately- removed and replaced with an individual

accepizble to CONTRACTOR. Failure b‘y SUBCONTRACTOR o comply within 48 hours of written notification constitutes

a material breach of this subcontract agreement. If requested by CONTRACTOR, your company Is required to complete
a Subcontractor Daily Report Form (form may be provided)-and turn itin on a daily basls, Payments will be held if the
SUBCONTRACTOR does not comply with the request. . s ' '

Force account wark (Hme and materials) to be performed at direct costs plus allowable mark-ups per the contract
_ docwuments, If no mark- ups ara spedfied, then the applicable percentage wil be limited to the following: 1) Tota! -
allowable labor mark-up = 15%: for all everhead, supervision, and administration; 2) Total allowable for material and/

o 2™ Her subchriractars. mark- up = 5%: for all overhead, supervision, .and administration. West Bay Builders, Inc.
‘will only pay for Jabor costs Incurred at the jobsite. Travel time, delivery costs, parking, etc. are non-compensable and
induded in the allowable Mark-ups. SUBCONTRACTOR must receive written direction from West Bay Bullders, Inc.
‘notifying sald SUBCONTRACTOR to proceed on a time and materials basis. All dellvery tags for materials, equipment,
and field Jabor must be verified by a West Bay Bullders, Inc, fleld superintendent. Unsigned work orders for materials
and/ or labor will not-be paid, nor wiil work orders for materials and/or labor although signed, but by non-West Bay

Builders, Inc. personnel, be pald. .

Stop Payment Notice — excessive, Improper or errdneotis stop payment notices filed by the SUBCONTRACTOR or 2

tier subcontractors, SUBCONTRACTOR's material suppliers, or SUBCONTRACTORs employees will result In a 15% fee

charged to your account of the excessive, Improper or erroneous amount. This amount will be assessed- to the -

SURCONTRACTORS' account in_addition to any refated costs far removing such notice,
SECTION 10- PAYMENT

If the OWNER or other responsible party delays In making any payment to CONTRACTOR from which payment to -

SUBCONTRACTOR is to be made, CONTRACTOR shall have a reasonable time to make payment to SUBCONTRACTOR.
“Reasonable time” shall be detzrmined. according to the relevant drcumstances, but In no event shall be less than the
longest period of time required by either tha CONTRACTOR or the SUBCONTRACTOR to pursue to condusion thelr legal
remedies against the OWNER or other responsible party to obtaln payment, including (but not limited to) stop notice
remedies or other related and similar remedies. .

If SUBCONTRACTOR asserts a daim which Involves, In whole ot In part, acts or omissions which are the responsibility
of the OWNER or another party, Indluding but not fimited to daims for fallure to pay, an extension of time, delay
damages, or -exiza-work, CONTRACTOR will present tire SUBCONTRACTOR'S daim to the OWNER or ather respansible
party. The SUBCONTRACTOR shall ecoperatm fully with the CONTRACTOR in all steps taken In connection with
prosecuting such- chalm and"shall hold harmless and raimburse the CONTRACTOR for all expenses, induding legal

. expense incured by CONTRACTOR; which arises out of CONTRACTOR'S submission of SUBCONTRACTOR'S daim to

OWNER oF ather responsible.pérty. Any adjudication or award shall bind SUBCONTRACTOR In any action or proceeding
resolving such a dalm. For any clalm asserted by SUBCONTRACTOR to CONTRACTOR, at CONTRACTOR's request,,

Subcontractor
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SUBCONTRACTOR shali pmilide a certification of claim under penaltﬁr of perjury in conformance with the California
False Claims Act (Government Code Section 12650 et. Seq.)

IN WITNESS WHEREOF: The parties hereto have executed this Agreement for themselves, their heirs, exewﬁ:rs,
SUCKESSOrS, administrators, and assignees on the day and year written below.

CONTRACTOR

‘/1%3 rd HNBNE)
FED mf gqy. 33‘1’52(59

Conha:tdr's State License ND. 662718

Cuntmctor’s State License No. 626859

Corporation [partnership [ Propneborshlp ) Corpunaﬁon a Partmrship DPrupnetnrshlp
Date: Ril q. 2009 Date

Note: Faiiure to executa and return this contract within thirty days shall be considered your agreement-.
to perform the work on the terms stated herem. .

RECEIVED
APK 1 3ty

WEST BAY BUILDERS, ING,

‘Subcontractor
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General Subcontract Provisions

A, INSURANCE- SUB@M‘MCI‘O,R shall at all mes carry h’h_all op_éaﬁdns heresmnder, such Insurance as Is sef forth In section B ko this agreement,
+hade 3 part hereaf and filly Incorpurated hereln by this eferenci: The requirements for carrylng the insurance as set: forth In section 8 shiall nok derogate
% frem.arfy previsions. féi indérnification of CONTRACTUR Ly SUBCONTRATTOR pursuant to the terms of this Agreement. )

B.. INDEMNITY PROVISION — To thie fulfest-extent pemiitied By law, SUBCONTRACTOR shall Indemnify and hold hanmiess CONTRACTOR, OWNER

¢ -and thelr agehts, efficers threctprs and e ;?'Eﬂ from claints, losses, damages, (incuding attomey fees), demands, causes of actions and llabllities of
every kind-and natire whitsoever arising o+ dlédedly arsirg out'of or in:any way.connected with SUBCONTRACTOR'S performance under this Agreement,

This Indeashifieation’ shall fadend ta clalms.ocetyring:after this Agreement is terminated as well as while it is in force. The indemnlty shalf apply regardiess

of any dtive and/or passive riegligént act dr-amif3siciv of thé SUBCONTRACTOR or their agents or employees, but SUBCONTRACTOR shall not be chligated

bt Indemiiify any pary for clalms adsing from fe sole:negligence: or widful miscanduck of the CONTRACTOR, OWNER or thelr-agents or employees, ar
) offiters: The danitty set fortlr In ‘this Section” shall iot-be- limited by insurance requirements ar by any other provision of this Agreement. All work
.odvéred. by this Atrsement dang at tha <its, or In'prepating or dellvering materials or equipment i the site, shall be at the sole risk of SUBCONTRACTOR

untihthe completed werdcls acceptable. by CONTRACTOR ard OWNER.
: 7 BORENGCF B BCURIGTORE — Caggirtently with the exetution.of gesunng s
* ERall, F refuiréd by CONTRACTOR, exdcute a kabor-ahd. apda ihE equaldtls one hindred percent (100%) of
the Contract Price In Section 3. Tha bonds shall he executed-byatSporate SPKGe exacuted on CONTRAGTOR'S form,
and shafl be provided within ten (10) days. Fallure Yo-provide ogroperly maintain bends shafl be a material bréa
the bond premium In an amount not o exceed-2%% of the penal bond, Unlegs otherwlse provided hereln orlart

0.4 A TIME ~ Time Is of thé essence of this Agreement, It shall be SUBCONTRACTOR'S obligation to conform to OONTRACTOR'S progress scheduie,
. subject tn CONTRACTOR'S modifications, which are Incorporated herein by this reference and madea pértherdof, If the SUBCONTRACTOR tikes'isSifa with
the progress schedule, the SUBCONTRACTOR has five (5) business days to respond In wiiting affer récelptiof thiy CONTRACTOR'S schedulg:and ts mnthly
madiicalions thereafter. ~ Falliife 6 Fespand I Wiiting constitutes™acceptance-of the CONTRACTORT schedule- with all-of it scheiuled durationsi- If, In
CONTRACTOR'S opinion, SUBCONTRACTOR Is not supplying a suffidancy of workers or déliveriig niatertal with siich prempiness as bp prevent any delay In
tha progress of the work, or Is falling In any. réspect-diizenfy to commisneg.and prosecute the work, or If the work is not: commenced, prosscuted; fiplsiied,
delivered, or Instlled an time, CONTRACTOR shalf have: the right: ib direct SUBCONTRAETOR to fuirnish adéitiosial labor-afd, at SUBCONTRACTOR'S cost
and expensa, to expedits dellveries of material, br IF ddditional labor shell-pat be avallable, SUBCONTRACTOR shall werk.avertime to-such extent es'will be
sufficient to speed up and complete the woik ln compliance with the Contract Décumishis, without ahy agdifanal dwrge tp CONTRACTOR.
SUBCONTRACTOR shall cooperate in any way réquired by CONTRACTOR to. remedy the delay. Fallure to camply with the CONTRACTOR'S Sefiedule’-as
required by the Contract Documents shall be a nmaterial breach of contract. * SUBCOMTRACTOR .shiall firepaii snd obtaln spproval a5 redquired by the'
Contract Documents for all shop drawings, details, samples, and do all other things necessary and Incidental to the prosecution of its wark In conformance
with tha progress schedule. Submission of as-built drawings for work performed during previous progress or final payment period Is an express condition
precedent to CONTRACTOR'S duty to make any payment for that payment geried. SUBCONTRACTOR siall ecordinate te work covered by this Agreement
with that of all other contractors, subcontractors, and of the CONTRACTOR Iy a manner which wil facitate - thi suffidént: eornplistion of tie eglire-Work,
CONTRACTOR shall have w?k“g]hae‘l:le control Efe‘jﬂ-ne pur?n‘sas an wh{;h the Wl':’l;( c{;h performed ard shall nh‘aiv;lb_g fight I:ndedde the timg, or order In which the.
varlsus portions 6F the wirk:shall be Installed or the priority of %gxk er subdonitractors, and 'gééggnl,. phaitters representing: the fmely afid
orderly conduct af the work of SUBCONTRACTOR on the premises/16h. 41— FEqeirPs 04,d4t6Ed 0pon milesiome Schedul e,
e e Nois WEEHs NoTee - =3 A . TR
D.2  Should SUBCONTRACTOR be delayed in tha prosscution or completion, of the-wark by.ack, E&# gdefault of OWNER, af ARCHITECT,-or of
CONTRACTGR, or sheujd SUBCONTRACTOR he.delayed by walting for materials required by this to, be furnished by OWNER or CONTRACTOR, or
by damage-caused by fire or ottier-casuslly for witidt SUBCONTRAEGTOR Is nét respanslble, or by the combined action of the workers, In no way. caused by,
or resulfing from. gefault or collusion on.the part of SUBCONTRACIOR, o in the event of a lockout by CONTRACTOR, then the lime fixed hereln for-the
* egmpletion of the.work shail ba eitanded thé.number of days that SUBCONTRACTOR has thus been delayed, but no allowance or edension shalf be made
urlessra-cidlm therefora |s presented B Wiiting to the. CONTRACTOR within forty- efght (48) hours of the-comnienciémerit of such défly, and under no
.citcumstances shall.the time of completion be extended o a date Which will previsnt CONTRACTOR from- campliting fhe entire project within the ine that
OWNER allows CONTRACTOR for such completion, Within fifteen(15) calendar-days of above nofificition SUBEONTRAGTOR shall subinlt a detailed time
Impact analysis substantiating the delay. Failure to submit this Impact analysis-clyfistitutes walver of SUBCONTRACTORS righits for therdelay.

D.3 No dalms for additional compensation or damages for delays, whether In the fumishing of material by CONTRACTOR, ar delays by other
SUBCONTRAGTOKS or OWNER, will ba allowed by this SUBCONTRACTOR; prqvided, however, that In the event, and in such event only, that CONTRACTOR
obtalns additional compensation frofm OWNER on-aecaunt of such deéfays and for which subcontractor has provided notice of sald delay, SUBCONTRACTOR
shall be entitied to such pértion of the additional cémpensationt sd received by CONTRACTOR from OWNER as Is equitable under all of the drcumstanees. -
Nelwithstanding the foregoing, CONTRAETOR: :shall have the right o suspend work for a reasomable time without payment of addtional compensation.
Nathing herein contained shall require CONTRACTOR to make any dalm against OWNER for such delays, and It is specifically agreed that the failure of
CONTRACTOR p piggescute ary such dalm against OWNER shall not entiie SUBCONTRACTOR fo any dalm for damages against CONTRACTOR. In the
event CONTRACTOR proseaite’s such & dalm. abiainst OWNER, ‘SUBCONTRAETOR agrees to pay Its prorata share of all costs and expenses ncurred In the
prosecutio bF the dalri, Indluding, but not, Imited o, achual atipmeys' fees Incurred In good faith, and SUBCONTRACTOR shall fully cooperate with
EONTRACTOR in the-prosecution of the ealin: .

E.1 CHANGES IN THE WORK — SUBCONTRACTOR herehy agrees th make any and all changes, furnish the materials and perform the wark that ‘
CONTRACTOR may requlrs, without nuflifying this agreement, at a reasonable addition to or reduction from the Cantrack: Price stated hereln, and to prorate
the Contract Price. SUBCONTRACTOR shafl adhere strictly o the plans and specifications unless a change Is authorized In writing. SUBCONTRACTOR shall

Subcantractor _#'L 7
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notify CONTRACTOR within five (5) days, i writing, ef any discrepandes in any of the Eontract Docurtients:afiér SUBCONTRACTOR has discovered the
. discrepancyiies). 5 GTOR shall be déemed fo havie-witved all right bo cormperisation.‘for extia, costs ineutred unless proper notification of the
discregiancy |s made pursuant f6 this paragraph. Under no. conditions shall SUBCONTRACTOR miake any.changes:eltfidras.addiions or deductions, without
the writhen-order of-CONTRACTOR, .and CONTRACTOR stiall not pay-any: extra chahges mada by SUBCONTRACTOR tat haver ngt been agreed Upon In
writing by CONTRACTOR. Field orders signed by our field personnel. do. nok In. any way constitute aw-accepiance.orarn aresment for e extra wak: Extra
work orders signed by our fleld personne serve only as a verification oFtimi performed-opi & specificagtivity, IF SUBCONTRACTOR wiakes any changes In
the wark without written direction from CONTRACTOR, SUBCONTRACTOR thereby agrees [t will nok.ba pald for that ctfaitged Work, even It fecalved vesbial
direction from CONTRACTOR or ariy form of direction, written or otherwise, fiom. OWNER; er-ariyf othef person.or.entity. In addition, SUBCONTRAETOR shall

he katla:for ay:andiall losses, ‘costs, xpenses, damiages, Tees and Hablifty oF any nature whatsoever associated with or In any way arising out of any such

. ghange It makes: wifiout written direction from zTQR. Paymeiitbo-the CONTRACTOR for authorized extras is an express condition precedent to
CONTRACTOR'S ‘duly B pay SUBEONTRACTOR for :autherized extras. SUBCONTRACTOR shall immediately submik to the CONTRACTOR written copies of Its

dekaiter)-costs or credit proposat for changes in Hie Woik withi seven {7) calendar days from the date of the written notice of daim or as defined by the
deneral conditins o the frithe confract;-or whatever-Is morersiringent, Disputed work shall ba performed as ardered In writing by CONTRACTOR and the
Pipersosk or credt breakdowns tierefote.sitill he Subiiltied dally t'CONTRACTOR for approval by SUCONTRACTOR to CONTRACTOR.

E.2  SUBCONTRACTOR shall glve written notice of clalm, relating to any work for which extra compensabion is asserted, within twenty (20) days, oras
definad by the general conditions of the prime conlradt, or whichever Is more stringent, whekher or not such work has been performed or SUBCONTRACTOR
shall be deemed to have abandoned its daim. If SUBCONTRACTOR makes a valid claim, the CONTRACTOR'S duty ta the SUBCONTRACTOR is imited to
passing. en dalms, Jix full compllinde With W -Eontract Decuments. For any claim submitted by SUBCONTRACTOR to CONTRACTOR, at
CONTRACTOR's request, "SUBLONTRACTOR shall pravide -a certification of dalm under penalty of perjury in conformance with the

Callfgimia False Claims At (Governmerit-Code Section 12650, et Seq.) prior to the passing of sald clalim o the OWNER. ‘The SUBCONTRACTOR

c]

5"*‘&1-”5‘-“"-"-" prorates share of any. adimiistrative costs, Indldting atiomes. and corsltants’ fees, reguired to process the claim pursuant ta the Contract

"ES 1F-tfie SUBCONTIACTOR Ihltidtes @ Substitution, devialion or, change In the work, which affects the scopa of the wark or the expense of other
tiades;- SUBCONTRACTOR, shiall bes Hable far the resulting expiensé. . shafl- bt be Incumbent upon CONTRACTOR to discover any mistakes, emrors, or
itloris-friom thie requirements of the Prinie Cynfract, drawings, and:specfications as referenced above In the SUBCONTRACTOR's shop drawings or '
submittal; and. fie QWNER'S final approval oF SUBCONTRACTOR'S Sitip, drawings or submittals shall not refleve SUBCONTRACTOR from responsitifities of
any urfguthorized chisfges;-detiations; or dmissions, of bifier-etvers of any suit from the requirements of the Prime Contract, drawings, and specifications. -
E4 No change, alteration or modification in or deviation from this Agresment or the plans and spedifications, whether made in the mamer herein
provided or not, shall release or exonerate, in whole or In part, any surety o any bond diven In connection with this Agreement, and neither OWNER nor
CONTRACTOR shall be under any abligation to notify the surety or sureties of ary such change. . :

E.S For any disputed changes between the OWNER and prime CONTRACTOR or between the 4|':rime CONTRACTOR and the SUBCONTRACTOR, the
SUBCONTRACTOR shall proceed with the work per the written direction of the CONTRACTOR. SUBCONTRACTOR shall seek reimbursement through'
remedles available per the Subcontract Agreement. . _

Fi DAMAGES.CAUSED BY DELAY ~ Should SUBOONTRACGTOR default In the proper performance of its wotk, thereby causing delay to the prime
pontrack: wark, SUBCONTRACTOR. shall ba liable for any and-afl loss and damages, Including consequential damages, fiquidated darmeges, and general
conditions, sustaingd by CONTRACTOR as @ result theredf, SUBCONTRACTOR shall not be liable under this paragraph If such default Is caused by strikes, -
Inckouts;.br acts 'of Goil,"so Jdng a5 notice of cocurrence'ef non-labifity shall be given In wiiting Immediately by SUBCONTRACTOR to CONTRACTOR.

G.  LIENS — SUBCONTRACTOR shall at all Bmes Indemnify and hold CONTRACTOR and OWNER harmiess against all fiabifity for daims and fiens for
 labor perferied or materfals used or furnished to ba uséd bn the Jobr by any secend-ey, supplier ard material-men, incduding any costs and expenses for
. actual AHDMEYE and consultants’ fees Ticyrred In good falttc and all Incidental or eonsequentisl damages resufting to CONTRACTOR or OWNER from such

‘dalms-or llens. SUBCONTRACTOR agrees within ten {10): daysafter writtén demarid to catisa the effect of any legal proceedings ar llef to be remavad from

the premisés; and. i the &vént- SUBCONTRAGTOR shail-fall tg do 55, CONTRACTOR Is authorized to usa whatever means which In its discretion It may deem

-abprgriate; th.cause the len or legal proceeding ta ba rémoveid or dismilssed, and the costs, together with actual attomeys' and consutants” fees Incurred
I good fath, skl ba Imietiidtely’ due-2nd ayable to CONTRACGTOR by SUBCONTRACTOR.

. Hi  REGOURSE BY.CONTRACTOR - Iy the évent that SUBCONTRAGTOR at any tme refuses of neglects th Supply a sufficieat niinber 6f property
il workefs or a Sufficient guatity of ratertals-of giroper qusiity, Is ddjudicited Gankriipt fles an artangement proceeding, comumis any act insolvency,
miakes an-assignment for banéfit.of crediturs withput CONTRACTOR'S donsen alls t5.make prompt payment to its material suppliers.and Jeborets, falls In

. ahy Hespect-torproperly ang diligently- prosecute the wotk covered by this Agreement, becgnies delinquent with respact to contributions .or payments
Hred to ba made o ary Health ani Weifars, Pevision, Vacatian, Apprenticeshin or dther-empioyee. benefit prodram -or trust, falls ta fulil ariy:of the
piiovisions of pataaraph  of these Genetal Subeemiract Provislons, or otherwite falls to perform Filly afy and alf tie agreements here aatained,
CONTRACTOH, may, at {ts option, after giving fGrty- efght (48). hours-written notice t SUBCONTRALTOR, provide any. such Jabor aid natetfals. ds may be

. decessary, and geduct the tost thereof, Induding, without limitation, CONTRACTOR'S profit dnd dverhead, adminisative costs and sltommeys” and

. consultants’ fees athually inturred in go6d Eitth; frém any mansy-then dug or teneafter th become due o the SUBCONTRACTOR under this Agreement, 'dr
CENTRAGTOR inay), -at Its'optian, terminate SUBCONTRACTOR'S fight-to proceed with the work and, In that event, CONTRACTOR shall have the tight to
extter ypon Yye premises of the profect and take. possessidn, for tie' purjposes of-campleting e work lnduded under this Agreament, of all materials, tools,

machingry and eipigment of SUBCONTRACTOR, Znd may employ any-ofher parson(s) or entity($) to finish the work artd firovidd the matertals-therfore. In
the cate:bf termination of SUBCANTRACTOR'S:vight t, prdcegd withi the wisrk, SUBCONTRACTOR shalf 'not:be-entitled to recetve any further payment tnder
this Agreement.unil-alt thé wark undertakeii by CONTRACTOR In its prime contract |s completefy finishedl. At tit tme, If the unpaid batante of e amaunt
t5'be pald umdler Gils Agresment exceeds the expenses ncutred by CONTRACTOR for Rimishing materizls, for finishing i work, for aciual attormeys’ fees
and eonsultants’ Tk Incurred IR good faith, -and for any damages sustained by CONVRACTOR. by reéason of SUBCONTRACTOR'S defauft, phis a markup of

fifteen percent (15%) General Overhead and ten percant (10%) Profit on any and sl such expefises; aid EONTRACTOR shall have a flen upon all matérials,
tools, and machinery and equipment taken passession of as aforesald, to sectre “SUBCONTRACTOR'S paymasit thereof, The holics referred th Ky this

Subcontractor %\_}é 8
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paragraph will be sufficdent and complete when mailed to SUBCONTRACTOR at the address shown In this Agreement. In H‘ua event of an emergancy
affecting the safety of persans or property, no notice refened to Ir this paragraph shall be requlred.

H.2 CONTRACTOR may also terminate this Agreement: in the event of any other maherlal breach of this Agreement by SUBCONTRACTOR. In addlhan o
any other materfal breach, faflure bo make any payment to the various Employee Fringe Benefit Trusts, induding, bit not iimited to, Health and Welfare,
Pension, Varation, or Apprenﬂcesiﬂp Trust shall also he a materal breach. With respect to any and all payments o be made by CONTRACTOR to
SUBCONTRACTOR under this Agreement, CONTRACTOR at its option may Issue joink checks payable to SUBCONTRACTOR and any ‘trust referréd to hereln,
or bo a second Her subcontracdior ar mateiial supplier to the extent necessary to assure the payments required o be mada under thls Agreement are pald

H3  CONTRACTOR may withhold or, on accaunt of subsequenﬂv discovered evidence, nthfy the whale or a part of any payment under SECTION 4, to
such extent as may be necessary o protect CONTRACTOR fram loss, induding costs and adual attorneys’ fiees Incurred if 'good falth on account of (1)
- defective’ work not remedied; (2) claims filed or reasonable evidence indicating probahle fifing of dalny; (3) faflure of SUBCONTRACTOR td make payments
properly to its subcontractors, or for material, labor, or finge benefits; (4) a reasonable doubt that Hils Agreement can be completed far the balance then
- unpald; (5) damage to anather subcontractor; (6) fallure of SUBCONTRACI‘OR to compléte the contract In accordance with the Contract Documents; (7)
unsatisfactory performance of the work by the SUBCONTRACIUR, llens, daims or stop nobices fled by SUBCONTRACTOR, ar SUBCONWACTOR’
subcontractors or material suppliers, unfons or similar claimants, .

H.4  Should one or more canbracts now or.hereafter exist between the parﬂes heretu or with an affillated corporation or company of CONTRACI‘OR,
"concerming this or any other construction projects, then a breach by the SUBCONTRACTOR of any corfract may, at the option of the CONTRACTOR, be

cansidered a breach of all contracts. In such event CONTRACTOR may terminate any or all of the contrdcts so breached, or may withhold menles due, or to -

become due, on such contracts, and apply the same toward payment of any damages suffered on that or any oﬂwconlrad:

.

I.1  TERMINATION OF AGREEMENT - In the event the prime contract Is terminated prior to Its completion, SUBCONTRACTOR shall be entitfed only

tn payment. for the work acdtually completed by it at the prerata of the, pifea Hefeln Set [Gith unléss CONTRACTOR Hself feciives additiénal compensation or
damages on acount of such termination, in which eveanUBGGNmACTGR skl be-entitted: fn-sych proportipn: of the-addiBional compensation or demages
actually recelved as Is equitabie under all of the drcumsEanzes, Nothing hereffi 2ofitalned shali requife GNTRACTOR £ ke any dalm agefinst OWNER. for

additional compensation” ar damages In. the event of termination. before completion; and It Is specifically agreed that the fallure of CONTRACTOR to -

prosecuts any such dalm against OWNER shan not entitie SUBCONTRACTOR ty-any.cléin for additiciisl ecmpénsatioh:of dimages #galnstCONTRAGTOR..

I.2 Nobwithstanding the preceding paragraph, CONTRACTOR resesves the absolute right to terminate this Agreemenh In the event nf termlnaﬂun
without causs; SUBCONTRACTOR shall be entitied to-payment only asfollows:~ ~~~ ——— === »o o mm—eee o e e

1) Gt Bf the'wark achuifly completed In mnrnmﬂtymth lhe Agreement;

2) Hmmwmmylnmnedbymacem

3) Plus ﬂﬁampmt(ﬁ%)oquts réferredin In Pamgraphl above, for overhead and profit. .

Thera shali ba degueted from Such summs as provided In this paragraph the amount of any payments made to SUBCONRACTOR pior to the date of
termindtion of this Agresment. SUBCONTRACTOR shall not be entied to any claim, or claim of llen, agalnst CONTRACTOR ar against OWNER for any
additional compensation ar damages In the event of such terminatlan and payiment. In the event this Agreement Is ferminated for cause, SUBCONTRACTOR
shall nat be entitled to recelve any further payment until the wark undertaken by CONTRACTOR In Its prime contract [s completely finished. Al that time, if
the amounts eamed but not pald SUBCONTRACTOR before the termination exceed the expenses incurred by CONTRACTOR In finishing SUBCONTRACTOR'S
work, any excess shall be pald by CONTRACTOR to SUBCONTRACTOR; but If the expenses shall excesd the amount mamed and umpald by
SUBCONTRACTOR at the time of terminalion, SUBCONTRACTOR shall promptly pay to CONTRACTOR the amount by which the expenses exceed tha unpald
balance: Thé-éxgensés Incured by CONTRACTOR shall Indude costs for fumnishing matenals, for finlshing the work, for actual attomeys” and consultants”
féss incurved, Jin:good Falth, and for any damages sustalned by CONTRACTOR by reason of SUBCON‘IRACI‘OR'S defauit, plus a maﬂmp of fifteen percent
{1594) genkyal-dvertizad and ten percent (10%) profit on any and all such expenses. . )

3. LABOR. RELATIONS - Employment of labor by SUBCONTRACTOR shall be effected under conditions which are sﬁsfadzxy to CONTRACTOR.
SUBCONTRACTOR shall keep a representative ak the jobslte diring all imes when SUBCONTRACTOR'S work Is In progress, and such representative shall be
authorized to represent SUBCONTRACTOR as to all phases of the wark. Prior to comimencement of the work, SUBCONTRACTOR shall notify CONTRACTOR
who SUBCONTRACTOR'S representative is to be, and In-the event of any change of representative, SUBCONTRACTOR shall Immadlately notify
CONTRACTOR who the new representative Is fo be prior to such change becoming effective.

SUBCONTRACTOR acknowledges that CONTRACTOR has entered Into labor agreements cavering wotk at Its consfmctim job sites with the following labor
unions: Carpenters and Labarers.

SUBCONTRACTOR agrees to: eonply With all of the terms and conditions of these labor agreanenls set forth above Insofar as SUBCONTRACTOR may
lawfully do so,-and In particular, agrees bo edmply With the' teiis and provisions of the Agreements setting forth the furisdiction and the scope of work
Sdined by eéh of the oafts dd tie procedure; contained thereln for resolution of jurisdictional disputes. It the abiSeneof any such procedure, or Jf such

procedure falls o promplly resolvethe jurisdichional dispute, SUBCONTRACTOR agrees, at its own cost and expenss, upon request of CONTRACTOR, (o lake

any and all laviul steps to-sequre g-biridihg and final detetminalion of the firisdictianal by the National Latior Relaffons Bpard, SUBCONTRACTOR further
promises and agrees to provide CONTRAETOR; on a monthly baslé, & stitus letter from thelr union and their s.lb-stbunnhactnrs’ union as a mndidnn prior

topayritent from CONTRACTOR tususmmmcmk.

Should tiers be plcketing on memmmn'sjobsm and the CDITI'RACTDR estabfishes a reserved gate for the SUBCONTRACTOR'S purposes, It shali -

b the abiigation. of fhe SUBCONTRACTOR th continua the propér peifarmance of It's wark without interruption or delay. Should SUBCONTRACTOR'S
presence or activilty cause a labidr-relatizd préblem at the mnsh-uct!un slte, the 'SUBCONTRACTOR shall bear the full costs thereof. SUBCONTRACTOR shall
alsopmmpﬂyobtatn,and y the full costs of, any cowrt orders necissary to festralh acts In Violation of the law resulting from SUBCONTRACTOR'S:
presence or-acivilies. NTRACTOR shall be bound by all refevant lncal, state and federa laws goverming labor refations, and shall futyinderrinify and
held CONTRACTOR' harmt_essfrmand agalnst.daims, liability, loss, damags, cost, expanses, Including atigmeys’ fees actually Incmred In good falth,
awards, ﬁns or judgments arising by reason of any violation of such laws, ot faflurs to fulfll mecnvenants set forth In this paragraph. SUBCONTRACTOR.

Subcontragtor_ 7" g
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ﬁJrﬁ!erngbnﬁses and agrees that It will bind and require all of Its subcontraciors and their subcontradiors performing jobsite work of the type covered by
this Agreement, to agree to all of the foregoing promises and undertakings, to the same effect as herein provided with respect to SUBCONTRACTOR.

K. LAYOUT RESPONSIBILITY — CONTRACTOR shall establish principal axis lines and levels whereupon SUBCONTRACTOR shall lay out and shall be
shicly responsible for the accuracy of s work and for any loss or damage to other contractors’ engaged In work an the site by reason of fallure of
‘SUBCONTRACTOR to set out or perform its work correctly. SUBCONTRACTOR shall exerdse prudence so that actual final conditions and detalls shall resuit
in perfect alignment: of finished surfaces,

L. - WORKMANSHIP — Every part of the work herein described shall be exacuted in strict accardarnice with the Contract Documents In the rmost sound,
workmanlike, and substahtial manner. All workmanship shall be the best of Its kind, and all materials used in the work herein described shal] be furnished
In ample quantiies to fadliiate the proper and expediious exécution of the work, and shall be new and the best of their respective kinds, except such
materials as may be expressly provided In the Contract Dacuments to be otherwise, .

M. - PROVISION FOR INSPECTION — SUBCONTRACTOR shall furnish to CONTRACTOR and its representatives ample faciitles at all times for
Inspecting materials at the site of construction, at the shops, or any place where materials under this Agreement may be in course of preparation, process,
manufacture or treatment. SUBCONTRACTOR shall further furnish to CONTRACTOR as often as required, full reparts of the progress of the wark at any
place where materlals under this Agreement may be in the course of preparation or manufadure; the reports shall show the progress of such preparation
and manufacture In such delalls as may be required by CONTRACTOR, Including eny plans, drawings or diagrams in course of preparation. The making or
failure to make any inspection of or payment far or acceptance of the materials shall not Impalr CONTRACTOR'S right to later reject nonconforming
materials, or to avall ltself of any other remedy which CONTRACTOR may be entitied, notwithstanding CONTRACTOR'S knowledge of the nanconformity, Its
substantiality, or the ease of Its discovery, SUBCONTRACTOR shall liable for all Inspection, reshipment and retum costs on nonconforming materals,
SUBCONTRACTOR shall not replace metumed materials unless so directed by CONTRACTOR Ini writing. CONTRACTOR shall retaln ali dghts granted hergin
notwithstanding the provisions of Paragraph N of this Agreement. : . o

N.. MATERIALS AND EQU!PMENT—-In the event the scope of work Indudes Mtalléﬁuq of materials or equipment fumnished hy others, It shall be the
responsibllity of SUBCONTRACTOR to examine the items provided, and handle, store and Install the name with such skifl and care as to ensure a satisfactory
Installation. Loss or damage due to acts of SUBCONTRACTOR shall be charged o the acmunt of SUBCONTRACTOR and deducted from monles due under
this Agreament, = .

. Title to any goods or material intended to be incorporated Into the Profect shall pass tw CONTRACTOR once the goods or materials are capable of belng

identified as Intended for the Project, but SUBCONTRACTOR shall be regulred to maintain insurance on and bear the risk of loss of or harm to any such
goods and materials; as elsewhere set forth In this Agreement, for any and all applicable time perjods, but In any event, unbl completion of the Project, as
defined In the Contrad: Documents, The provisions of this paragraph shall not nullify or modify any other provisions of this Agreement, which shall remaln in
full foree and affect. .

O. . ﬁROfrECﬂdN OF WORK — SUBCONTRACTOR shall effectively secure and protect the work done pursuant o this Agreement and assume full
respansibifity for the condition of its work unbil final acceptanca by ARCHITECT, OWNER, and CONTRACTOR. SUBCONTRACTOR further agrees o provide
such protection as fiecessary to protact the work and the workers of the CONTRACTOR and other suboontractors from Its operations.

SUBCONTRACI‘OR shall be l]éhlé for any loss or damage to any work In place ar tu any equipment and materials on the job site caused by it or [k agents,
employees or guests. SUBCONTRACTOR shall promptiy repalr or repiace any damaged wark, property or materials.

. USE OF CONTRACTOR'S EQUIPMENT — The SUBCONTRACTOR, Its agents, employees, subcontractors or suppllers shall not use the
CONTRACTOR'S equipment without the express written permission of the CONTRACTOR'S designated representative. SUBCONTRACTOR shali be fully
respansible for and shall be deemed to have inspedted any such equipment and accepts the use of such equiprnent as |s,

If the SUBCONTRACTOR, ar any of Its agents, employees, suppliers, or subcontractors utilize any machinaty, equipment, taals, scaffolding, hoists, ffts, ar
simliar ftems owned, leased or under the conbrol of CONRACTOR, SUBCONTRACTOR shall act as an independent: contractor and shall be primarily llable for
any loss or damage (including personal injury or death) which may arisa from such use regardless of who Is operating any of CONTRACTOR'S equipment
-under SUBCONTRACTOR'S contral, and shail fully Indemnlfy and hold CONTRACTOR, hatrmless, pursuant to the provislons of Paragraph B of this Agreement,

from any loss, dalm, liabillty, damage, costs, expenses, induding actual attomeys’ Fess Incurved In good falth, awards, fines or judgments ardsing by reason
of such use. - .

Q.1 SPECIFIC CLEAN- UP — During the course of construction, SUBCONTRACTOR. shall remove waste materials from the gte as often as Is necessary
to maintaln the premises in a dean and arderly condition. Upon completion of the work under this Agreement, SUBCONTRACTDR shall remove from the site
all lemporary structures, debris and waste Inddent to his operation and dean all surfaces, fixtures, equipment, etc., relative to the performance of this
Agreemant. If SUBCONTRACTOR. falls to perform a dean-up function within two (2) days after natification from CONTRACTOR, written or oral, to do so,
CONTRACTOR, may proceed with that function as it judges necessary In the manner it may deem expedient, and the cost thereof shall be charged to
SUBCONTRACTOR and dedocted from monies due under this Agraement. -

Q-2. GENERAL CLEAN- UP- During the course of caristruction the CONTRACTOR will be performing “general” dean up on a daily basis, These dean-up
" costs will be distributed back to the SUBCONTRACTORS based on your pro- rata share of manpawer on the site in rejation to the total, :

"R. - GUARANTEE — SUBCONTRACTOR ‘guarantzes all materials and workmanship and agrees to replace at its sole cost and expense, and to the
salisfaction of CONTRACTOR, any and all materials adjudged defective or fmproperly Installed as well as guarantes the OWNER and CONTRACTOR against
Tiabllity, loss or damage arising from the Installation of the wark during 2 period one (1) year from completion and accaptance of the work covered by the
prime contract. If however, the period of guarantee In the Contract Documents exoesds over one (1) year, SUBCONTRACTOR shall be bound during the .
jonger period stipulated. SUBCONTRACTOR shall further guarantee the materals and workmanship of all repair work done pursuant to s provision for a

period of elghtzen (18) months after the repalrs are performed. )
Subcontractor le% : 10
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S.  ASSIGNMENT OF CONTRACT ~ SUBCONTRACTOR shall not, withouit written consent of CONTRACTOR, assign, transfer or sublet, any partian or

_part of the work required by this Agreement: or assign any payments hereunder to athers, If SUBCONTRACTOR is given written consent bo aslgn transfer

or sublet any portion or part of the wark, SUBCONTRACTOR shall bind Its subcontractors, assignees or sublettors t afl of the terms and provisions of this

_Agreement. MNa assignment, subcontract, ar sublet shall be valid unless SUBCONTRACI‘OR has fully compiled with the provisions of this paragraph.

CONTRACTOR may assign or transfer the witole part of this Agreement, and Its rights hereunder, to any corporahm, Individuat or partnershrp

T. WAIVER — Aty act ar amission of CONTRACTOR which SUBCONTRACTOR might dafm as an excuse for Its own fallure to perform shall be deemed
walved by SUBCONTRACTOR unless It shall notify CONTRACTOR In wiiing: of Its Intentian to assert such-excuse within ten (10) days after the occurrence of

any such act or omission. SUBCONTRACTOR walves any right It might have to assert the provisions of CALIFORNIA CIVIL CODE Sec. 1654 agalnst

CONTRACTUR_

u. ATTORNEYS' FEES In any dispute arising out of or resuling from this Agreement or performance of the work, both the CONTRACTOR and
SUBCONTRACTOR shall bear their own attomney’s fees and costs, In addition, SUBCONTRACTOR agrees to walve any daim for attomey’s fess and oosts
agalnst any surety with rsped: to a payment bond dalm rndumng but not fimited to any darm for attomey fees pursuant to Califumla Civil Cade section .

3250.

V.1 DISPUTES — (a.) If at apy Hme any controversy shall arise belmeen CONTRACTOR and SUBCONTRACTOR regardlng anythmg pertalning to -
performance aof this Agreernent, which the parties hereto do not promptly resalve, then the written orders of CONTRACTOR fo SUBCONTRACI'OR shall be

“followed.

V.2 Ifatany Bmwa, any dispute, shall arise between CONTRACTOR and SUBCONTRACTOR, It Is agreed that CONTRACI'OR and SUBCONTRACI’DR shall as
a condition precedent, meet and confer to discuss and resolve the dispute, In tha event that the meet and confer Is unsuccessful, SUBCONTRACTOR and .
CONTRACTOR agres to submit the dispute % a Dispute Review Board (*DRBY) hearing. Each party shall select ane competent board megnber, and those
two hoard members shall select the third member. All board members shall submit disdostire statements pursuant ko California Code of Civil Procedure
§1281.5 thratigh 128195 within ten (10) worldng days from the dateof seletifon, In Hie event:a panel has already wliized orf te Project; that-séitie panel
shall remaln In-place for all disputes, absent a confiict. The board members shaft Jpirty determine the procedures df the Iearing, Indudifig the date, time
and locatian as describad In the Dispute Review Board Foundation’s Manual, Tha award must be-agresd t by at least two board memnbers, Bolfi partes
agree to ba boiind by the DRB hearing award, and to accept, as s full mrrrperrsaﬂoﬂfnranydalmarcﬂquln The award Issugd by-the DRB can.be -
entered as a judgment In any court of competent jirisdicion. Each party shafl equally bear the costs.of the BRE heating, -as'a condtion prcedent fo.ary
further dlspute resolution pmceedlngs. In the event the DRB hearing, Indtding attomey's fees and costs.

V.3 Inthe event hat the CONTRACTOR and OWNER arbltrate a controversy that, In CONTRACTOR'S apinion, Invoives SUBCONTRACTOR'S perfonnance,
Subeontiract requirements and/or dalms arising thereunder, then CONTRACTOR may joln SUBCONTRACTOR as a party to the arhitration. SUBCONTRACTOR

' agrees and consents to such jolnder, In the event SUBCONTRACTOR is so jolned, SUBCONTRACTOR shall be bound and abide by the terms, administration,

condltions and rules of arbitration, and the award of thé arbitrators.shall be final and binding with respect tu all claims, and Issues presented or which wera
capable of presentation In the proceedings. ) ,

V4 If the SUBCONTRACTOR does not participate as a party to the"CONTRACTOR and OWNER arbitration, SUSCONTRACTOR agrees to fulfill Its duties
and obllgatians under Paragraph B above and cooperate with CONTRACTOR In presenting and defending dalms in arbitration. SUBCONTRACTOR hereby

agrees to ba bound by the arbltration award, ard to accept, as Its full compensatian for any daim, the award spedfically directed to the SUBCONTRACTOR '

as rendered by the arbitrator.

- W.1L INDEMNITY CLAUSE RE: SAFETY AND EMPLOYMENT—- SUBCONTRACTOR shall at [ts awn expense, cnmply with CONTRACTOR’S profect safely

program; and.all spedfic safety: requirements; laws; regulations; rules or.ordinances, promulgated by any govamment authority, whether state, federal or
local, now existing dr s:maqﬂznﬂvmadn& SUBCONTRAGTOR $hall he: fully respansible for r:amplrance with the provisions of this paragraph by itself, its
agants, ‘employess; material suppllers, :and subconham with respect to Its portion of |15 wark, and shall pay, respnnd o, or defend any dtation,
asséssment: fihe or pendlty rélating fe. the Fallure. p.aty person-or gntity Usted ha-eunder to so comply.

‘W2 SUBCONTRACTGR shall conférm Yo the. Equal Employiment Gpportuhity polides of the CONTRACTOR and all state, federal and lacal laws, rules,

regulations, plahs, programs, ‘standards and.regulations now exiiting ar subsequently enacted. SUBCONTRACTOR shall be fully responsible for compilance
heraumder by ltsalf, Its agent, employees, material sippllers-ant subconttattors with respact to its portion of tha work, and shall pay, respond to; or defend

any: ditatidn, assessthént; fing, pendity, order, clalm, charge ar aiminal or-dvil action, arising by reason of the fallure of any party named hereunder to s0

comply-

RECEIVED

AFH 1 ,_:; L"J"l'_"_

WEST BAY BUILDERS, i,
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