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COUNCIL DISTRICT: City-Wide

SUBJECT: CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA) MITIGATION
MONITORING AND REPORTING PROGRAM STATUS REPORT

RECOMMENDATION

Staff recommends that the Committee accept the status report regarding the City of San Jose
CEQA Mitigation Monitoring and Reporting Program.

OUTCOME

Comments from the Transportation and Environment Committee and the City Council will
provide guidance to staff for ongoing improvements to the City’s Mitigation Monitoring and
Reporting Program (MMRP) to fulfill the City’s environmental mitigation commitments and to
enhance CEQA compliance in accordance with State requirements.

BACKGROUND

This is the sixth progress report on the status of the implementation of and improvements to the
City’s Mitigation Monitoring and Reporting Program. The previous status report was accepted
by the Committee on June 4, 2012.

The California Environmental Quality Act (CEQA) requires that the City include feasible
mitigation measures to reduce or eliminate significant environmental impacts as part of the
City’s approval of projects, including land use approvals and other discretionary actions taken by
the City Council or other decision-making bodies. These mitigation measures are identified
through an environmental analysis prepared for the project in the form of a Mitigated Negative
Declaration (MND) or an Environmental Impact Report (EIR) under CEQA. At the time of
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- approval of such projects, the City is required to make findings as to how specifically the project
will avoid or substantially reduce its significant environmental effects through either
modification of the project or the incorporation of the mitigation measures described in the
project MND or EIR. In order to ensure that the required mitigation measures and/or project
revisions are implemented as identified in the MND or EIR, CEQA mandates adoption by the
City of a Mitigation Monitoring and Reporting Program (MMRP) for the individual project and
implementation of the Program until the mitigation measures are completed. CEQA requires that
mitigation measures be fully enforceable through permit conditions, agreements or other
measures with an expectation that there be consequences to the project for noncompliance with
performance objectives.

ANALYSIS

The previous status report included specific work program items to improve and enhance the
City’s ongoing implementation and tracking of Mitigation Monitoring and Reporting Programs
(MMRPs). Planning staff has since made progress toward the development of the MMRP,
including work focused on three specific items:

o Coordinated Project Tracking— Develop a coordinated tracking process for public and
private projects obtaining Public Works Development Services and Building Division
permits to include in the mitigation report card.

o Public Reporting — Refine the report card concept and develop a pilot program in the
form of a web page, and/or as an appendix to future Transportation and Environment
Committee Staff Reports.

o MMRP Developer Outreach _ Hold outreach meetings with developers to discuss
implementation of the Mitigation Monitoring program.

These items are intended to help achieve two key objectives for the City’s MMRP: 1)
verification of the completion of all required mitigation measures; and 2) providing information
to the public on the status of projects with mitigation requirements.

Coordinated Project Tracking

As discussed in the previous T&E Committee Report on the MMRP, staff has been reviewing the
City’s development review process and looking for opportunities to improve coordination
between Departments or Divisions which administer different steps in that process. In current
practices, the City’s initial Planning Permit will typically include permit conditions that make
completion of some mitigation measures a prerequisite for obtainment of successive Permits.

For example, the Planning Permit may require that a pre-construction survey for nesting birds be
completed and submitted to the City prior to obtainment of a grading permit. This approach
requires the mitigation measure to be completed prior to commencement of any construction
activity, including arrival of heavy equipment or other disturbance on a project site.
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This type of mitigation monitoring is referred to as a “toll booth” approach, reflecting the need to
complete a mitigation measure including submittal of reports and/or fees before a project can
move beyond a particular milestone. While individual staff members in different Departments or
Divisions have been implementing these requirements, they have not been reviewed by a single
staff person responsible for overseeing the MMRP and reporting MMRP activities to the public.
Modifications to the fee schedule for development projects which became effective in August,
now allow the City to collect a cost recovery fee to cover staff time for the implementation of the
City’s MMRP. The new fee schedule includes a fee that is collected at the time of application
for a grading permit which will support review of projects for consistency with MMRP
requirements. Planning Division MMRP staff has begun manually tracking projects through the
Public Works development review process, which includes issuance of grading permits, and is
working on changes to the City’s AMANDA permit tracking database to more closely integrate.
monitoring of mitigationi measures with the Public Works process of issuing a grading permit.

Public Reporting

Per the work program reviewed previously by the Committee, staff has developed a “report card”
for projects with mitigation monitoring and reporting requirements which can be used to
summarize the City’s MMRP activities. As discussed above, some projects are subject to “toll
booth” type Permit requirements which must be implemented before they can progress through
the development review process. Other mitigation measures, such as implementation of Traffic
Demand Management (TDM) measures, or long-term monitoring of biological resources, are
implemented over a multi-year period following completion of the entitlement process, project
construction and final occupancy.

Accordingly, the report card identifies projects in two separate categories. The first (Attachment
A) is a list of private and public projects currently under review for grading and building permits
by the Public Works Development Services and Building Divisions, which is the “toll booth” list
of projects. This list can be shared with the public to demonstrate how mitigation measures are
being accomplished through the City’s permitting process. After projects obtain a grading or
building permit, the required monitoring reports will remain available to the public through the
City’s mitigation monitoring website.

The second (Attachment B) is a list of projects with on-going mitigation monitoring
requirements. Projects on this list are categorized into lists of “red light” and “green light”
projects to indicate which are currently out of compliance and which are currently in compliance
with those requirements. Making this information readily public provides acknowledgment for
project developers that are fulfilling their mitigation requirements, while in some also potentially
encouraging a higher degree of compliance in fulfillment of the City’s MMRP.

These lists will continue to be periodically updated for the public and posted on the City’s
website. Links will also be added for each project to make publicly accessible monitoring
reports submitted by the project proponents.
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MMRP Developer Outreach

Staff is conducting outreach with the development community on the proposed changes to the
Mitigation Monitoring and Reporting Program. The item is scheduled for discussion at the
September 14, 2012 Developer’s Roundtable, which is hosted by the Department of Planning,
Building, and Code Enforcement. Staff will discuss the proposed reporting portion of the
program and the idea of a monitoring coordinator, a single point of contact hired by the
applicant, for projects with EIRs that include mitigation measures.

Staff will provide a verbal update on the Developers’ Roundtable discussion at the
Transportation and Environment Committee meeting. Feedback from this group will be used to
refine the mitigation coordinator concept. While the Developer’s Roundtable includes
environmental consultants, staff anticipates additional follow up conversations with this group
regarding the potential responsibilities of a mitigation coordinator.

EVALUATION AND FOLLOW-UP

To continue implementation of the City’s MMRP, additional measures are necessary to ensure
timely and full completion of project mitigation measure requirements. One potential approach
will be to require a performance bond as a part of ongoing monitoring obligations. Such an
approach could be effective for mitigation measures that anticipate an outcome, such as use of
Transportation Demand Management (TDM) program requirements intended to achieve a
specific reduction in traffic volume at an intersection which otherwise could be impacted by
traffic generated by the development. When a project makes use of such a mitigation measure,
typically a report must be submitted to the City on an annual or semi-annual basis demonstrating
that the TDM is achieving the intended benefit. Projects that can demonstrate achievement of
the measure on a sustained basis (e.g., over a 5 year period) may be allowed to discontinue the
reporting process. As an additional incentive to achieve compliance, the City could impose a
performance bond requirement upon a project which could be used to pay for the necessary
mitigation measures if they are not successfully implemented by the project proponent. Staff
will further explore this concept, discuss it with the development community, and present it to
the Transportation and Environment Committee in the next Mitigation Monitoring update.

As next steps in the implementation of the City’s MMRP, prior to the next report to the
Committee, staff plans to:

1. Post a minimum of three months worth of monitoring report cards for projects in the
process of obtaining grading and building permits;

2. Explore monetary incentives for compliance with long-term monitoring requirements,
such as performance bonds that would be refundable at the end of the monitoring
term; and

3. Contact environmental consultants for their input to help finalize the Mitigation
Coordinator concept.
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The next status reports on the Mitigation Monitoring and Reporting Program will be added to the
T&E Committee work plan for early 2013.

- PUBLIC OUTREACH/INTEREST

' D Criteria 1: Requires Council action on the use of public funds equal to $1 million or
greater. ‘
(Required: Website Posting)

D Criteria 2: Adoption of a new or revised policy that may have implications for public
health, safety, quality of life, or financial/economic vitality of the City. (Required: E-
mail and Website Posting)

D Criteria 3: Consideration of proposed changes to service delivery, programs, staffing that
may have impacts to community services and have been identified by staff, Council or a
Community group that requires special outreach. (Required: E-mail, Website Posting,
Community Meetings, Notice in appropriate newspapers)

Although this item does not meet any of the above criteria, information is posted on the Planning
Division Environmental Review web page. As noted above, the current MMRP approach is
being presented to the Developers’ Roundtable on September 14, 2012,

CEQA

Not a project under CEQA, File No. PP10-069, City Organizational & Administrative Activities
(Status Report).

s/
JOSEPH HORWEDEL, DIRECTOR
Planning, Building and Code Enforcement

For questions please contact Andrew Crabtree, Division Manager, at 408-535-7893.

Attachments: Attachment A — Public and Private Projects Under Review
Attachment B — Mitigation Monitoring Tracking Log
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