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RECOMMENDATION

Acceptance of the attached status report from the Clty s Federal advocacy. fnm of Patton Boggs,
L LP in Washington, D.C.

OQUTCOME

That the Rules and Open Government Committee and the City Council have the oppor tumty to

~review the status report by Patton Boggs staff on pendmg federal legislation in Washington, D.C..
dunng the first session of the 112tl Congress in 2011, :

BACKGROUND

As Congress returns from recess this week, Patton Boggs is providing the attached update on the
status and prospects of pending federal legislation of particular relevance and interest to local
governments. This activity supp01ts the City’s advocacy and education in plomotlng our federal
leglslauve p11011t1es

ANALYSIS:

The attached report describes in detail the status of high-profile federal le gislation of interest to
the City. The report references the status of the FY.2012 appropriations and budget with the most
recent Continuing Resolution to fund the Federal government set to expire on November 18,

The report also provides details on the status of the “Joint Select Committee on Deficit '
Reduction” (aka the “Super Committee), which is charged to produce legislation by November
23 that reduces the deficit by $1.2 to $1.5 trillion over 10 years (to offset the final debt ceiling
increase installment). “Super Committee” updates are also covered in Patton Boggs’ weekly
“Capital Thinking” reports found on their website, www.pattonboggs.com.,
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The report also covers the status of the proposed jobs agendas, the Federal Aviation
Administration and SAFETEA-LU reauthorizations, climate change/energy legislation, water
resources, telecommunications, including public safety interoperability/D Block spectrum
allocation, tax reform, and a number of bills on other priority topics. This Congressional report
provides the prospects of pending legislation in the remaining months of 2011,

PUBLIC OUTREACH

D Criteria 1: Requires Council action on the use of publié funds equal to $1 million or
greater, ‘ -
(Required: Website Posting)

D Criteria 2: Adoption of a new or revised policy that may have implications for public
health, safety, quality of life, or financial/economic vitality of the City. (Required: E-
mail and Website Posting)

D Criteria 3:- Consideration of proposed changes to service delivery, programs, staffing that
may have impacts to community services and have been identified by staff, Council or a
Community group that requires special outreach, (Required: E-mail, Website Posting,
Community Meetings, Notiee in appropriate newspapers) \

By providing this document to the Rules and Open, Government Committee in November, this
document will be posted on the City’s website with the November 9 meeting agenda and
interested public will have the opportunity to review the document prior to the full Council
aceeptance,

COORDINATION

This memo was coordinated with the City’é Washihgton, D.C. lobbyist firm of Patton Boggs,

BETSY SHOTWELL
Director, Intergovernmental Relations

Attachment: Patton Bo ggs, LLP memorandum, “Status and Forecast of Notable Federa
I egislation Relevant to Local Government Interests” ' ,

For more information contact: Betsy Shotwell, Director of Intergovernmental Relations at
(408) 535-8270. '



MEMORANDUM

2550 M Street, NW
Washington, DC 20037
202-457-6000

Facsimile 202-457-6315

To:

Date:

Subject:

‘City of San Jose
From: Patton Boggs LLP

October 28, 2011

Government Interests

Status and Forecast of Notable Federal Legislation Relevant to Local

This memotandum ptovides a comprehensive update on the status and prospects of pending, high-
profile federal legislation of particular televance to local governments. Specifically, the memo
addresses —

FY2012 Budget and Apptoptiations

Joint Select Committee on Deficit Reduction

- House Resolution of Disapptoval Regarding Debt Limit Inctease

Balanced Budget Amendment

Proposed Jobs Agendas

Transpottation / SAFETEA-LU Reauthonza‘aon
Federal Aviation Administration Reauthotization
Home Affordable Refinance Program Chahges
Chemical Security B

Clitnate / Enetgy Legislation

Watet Resoutces and Water Quality

Flood Insurance Reform " '
Telecommunications

Municipal Bonds

Legislation to Repeal the Three Percent IRS Withholding Provision
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Fy2012 BUDGET AND APPROPRIATIONS

_Following enactment of the Budget Conttol Act (P.L. 112-25), which established an ovetall

discretionary spending cap of $1.043 trillion for FY2012, there was a significant amount of Senate
Apptoptiations Committee action in Septembet, resulting in full committee approval of all but one
FY2012 apptroptiations bill (Intetior-Environment) for which the subcommittee teleased draft text
in Octobet. The Senate has passed only one FY2012 approptiations bill thus far, the Military
Construction-Veterans A ffairs bill (H.R. 2055), Additionally, the House Transportation-Housing and
Utban Development Appropriations Subcommittee approved its FY2012 spending bill on
September 8 and the full House Appropriations Committee subsequently released dtaft report
language for the Tlanspoﬂatlon—Housmg, Labot-HHS-Education, and State-Foreign Operauons
bills (all of the temaining House bills have already been repotted out of the full Committee and six
have been apptoved by the full Chamber). :

Despite the ﬂurry of activity in both Chambets, the efforts did not produce any completed FY2012
spending bills ptiot to the start of the Fiscal Yeat on October 1 and the first FY2012 Continuing
Resolution (CR) was enacted on September 30 (P.L. 112-33). This weeklong CR funded the fedetal
govetnment through October 4 and enabled Congtessional leadets to finalize anothet shost-tetm CR.
which was enacted on October 5 and funds the government through November 18 (P.L, 112-36).

The CR utilizes the discretionary spending cap of $1.043 trillion established in the Budget Conttol
Act, which results in a 1, 409 percent ovetall reduction from FY2011 discretionary spending.

With time running short and Jlimited suppott for a large omnibus bill including all twelve
approptiations bills, the Senate has now shifted its approach to addtess the approprianons bills
through the creation of “minibuses,” ot multiple packages of a couple/few tegular appropsiations
bills, The first “minibus” appropriations bill includes the Agriculture, Commerce-Justice-Science,
and Transpottation-Housing and Urban Development bills (H.R. 2112) and was brought to the

Senate floot on Octobet 17, Duting the weeklong debate, hundteds of amendments were filed and

dozens wete considered. Two of the amendments apptoved inctease disastet funding - $110 million
for the Department of Agriculture, proposed by Senator Kirsten Gillibtand (D-NY) and $365
million for the Economic Development Administration, proposed by Senatot Frank Lautenberg (D-
NJ). The Senate did not vote on a final package befote adjourning for a weeklong tecess, but Senate
leaders did reach an agreement on the pending amendments, which leaves them poised to vote on

- the 1ema1nmg amendments and pass the bill when they return from tecess on November 1.

Appropnators concede they will not complete theit FY2012 appropriations work prior to the
expiration of the curtent Continning Resolution (CR) (P.1. 112-36) on November 18; thetefore, an

* additional CR, possibly running through late December, will be added to the bill. As the House has

already passed the Agriculture bill (the primaty vehicle for the minibus), the measure will go ditectly
to a House / Senate conference when apptoved by the Senate and will not be subject to additional
floot amendments in the House, However, House Apptoptiations Chairman Harold Rogers (R-KY)
is considering adding one or two additional approptiations bills to the minibus to expedite resolution
of the FY2012 process (potential bills for inclusion were not identified).
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The next minibus is expected to be introduced in the Senate on Novembet 2 and reportedly will
include the Energy and Watet, Financial Setvices, and State-Foreign Operations bill,

While there ate significant divides between the House and Senate ovet funding levels, the higger
sticking point in fiegotiations may be policy provisions proposed by House Republicans, particulatly
with regard to establishing spending limitations for the 2010 healthcare teform bill and changing
Envitonmental Protection Agency tegulations. House consetvatives also oppose the use of the
$1.043 trillion spending cap established in the Budget Conttol Act in lieu of the lowet cap of $1.019
trillion set in the House Budget Resolution (H. Con. Res. 34),

JOINT SELE_CT COMMITTEE ON DEFICIT REDUCTION (“SUPER COMMITTEE”)

On September 7, the Committee named Sarah Kuehl as its Deputy Staff Directot. Ms, Kuehl setves
as a seniot budget analyst for Senate Budget Committee Democtrats, focusing on Medicare, health
insutance and Social Secutity, She will wotk with Republican Mark Prater who was previously
announced as the Committee Staff Directot.

It is difficult the judge the progress of the Joint Select Committee on Deficit Reduction (JSC / Supet
Committee), tasked by the Budget Control Act of 2011 (P.L. 112-25) to cut $1.2 trillion from the
deficit and to gauge whether it will be able to meet the Novembet 23 deadline for submitting its
recommendations for Congtessional approval (because the proposal must be scored by the
Congressional Budget Office, the deadline is actually closet to eatly November), Despite a pledge of .
transpatency, the majority of Committee meetings have been ptivate, although thete have been
tepotts of meetings between committee membets, the Gang of Six, party leaders and theit top aides.
Some commentators speculate that the privacy of these meetings indicate the JSC is making no
progress and remains stuck on the preliminary question of which avenues to take to reach its goal -

. discretionaty cuts, entitlement teform, and / or tax revenue - while others sense the lack of

interference and distractions ate resulting in productive discussions,

In addition to the public organization meeting, the Committee held two public heatings in
September: “ The History and Drtivets of Our Nation’s Debt and Its Threats” on September 13, in
which Douglas Elmendotf, Ditector of the Congtessional Budget Office testified; and “Ovetview:
Revenue Options and Reforming the Tax Code” on Septembet 22 in which Thomas Barthold, Chief
of Staff, Joint Committee on Taxation, testified. A public heating was also held on October 26:
“Overview: Disctetionary Outlays, Secutity and Non-Security”, Douglas Elmendotf also testified at
this hearing. In conjunction with the heating several Democrats and Republicans on the committee
presented dueling proposals outlining methods to exceed theé committee’s deficit reduction goals.

- The Committee’s next hearing will take place on November 1, and former Senator Alan Simpson
- (R-WY) and Etskine Bowles are scheduled to testify, Senator Simpson and Mt, Bowles co-chaited

President Obama’s bipartisan National Commission on Fiscal Responsibility and Reform, which
released a plan to cut $4 tm]liotl from the budget over the next 10 years.

Congressional committees wete given a deadline of October 14 to submit recommendations to the
Supet Commmittee on methods to achieve a $1.2 trillion deficit reduction. The Super Commmittee is
not required to considet ot incorporate these proposals into its final plan, but they setve to highlight
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the priotities. of the other Congtessiofial committees. ~ Not all committees submitted
recommendations, Following ate highlights from the proposals submitted by the Senate Budget and
House Approptiations Committees:

House Appropriations Commz'ttee

Republican Apptopriations Committee Membets did not submit any public recommendations to the
Supet Committee. In his October 13™ lettet to the Supet Committce, House Approptiations
Ranking Democtat Congtessman Norm Dicks (D-WA) teiterated Fedetal Resetve Chairman Ben
Betnanke’s message from Octobet 4 testimony to Congress, specifically, that long-tettm budget
reductions are requited. While Ranking Member Dicks noted these cuts should be putsued to a
greatet extent than mandated in the Budget Control Act (P.L. 112-25), it is important to be cautious
 regarding shott-term cuts so as not to impede economic growth, Ranking Member Dicks focused
on the consequences of sequesttation, the process that would occur in the event the Super
Committee does not produce a deficit teduction plan or if Congress cannot pass whatever plan the
Super Committee puts forth. Sequestration is essentially an, “actoss the boatd” withholding of
-apptoprlatlons from evety agency—although Congress has exetnpted some programs from such
cuts.

Ranking Member Dicks focused on the specific consequences that sequesttation would have to a
range of programs. The following list rcpresents these ateas and summatizes Ranking Member
Dicks’ main points: '

™ Defense :

o0 Regatdless of whethet President Obama exempts militaty personnel from
sequestration, Ranking Member Dicks noted that the size of actoss the boatd cuts
would significantly affect defense spending, It could mean a reduction of 10 petcent

- on dlscrehonary apptoptiations for Defense (Function 050 progtams) and a $55
billion cut in FY2013 defense approptiations over the last three-fourths of the fiscal
year. Because of the actoss the board natute of the cuts, the funding decteases
would impact a tange of programs and facilities.

*  Homeland Security
o Ranking Member Dicks predicted a neatly 8 percent reduction for Customs and
Botder Patrol (CBP), the Transportation Secutity Administration (TSA), and
Immigration and Customs Enfotcement (ICE), which would translate to cuts in
officers from all of those agencies. This would mean approximately:
" 3 25% teduction in Botrder Patrol agents;
= 3 7.5% reduction of CBP officets who wotks at aitports and potts of entry;
» the elimination of 9,000 screenets by TSA; and '
" 2 $440 million cut in funding for ICE, translating into the elimination of 550
criminal investigators and intelligence analysts. ‘
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" Watet
o Sequestration would have a range of effects with respect to sequestration including '
‘about $194 million from the Clean Water and Safe Drinking Water funds for
corresponding infrasttucture through the United States.

»  Education :
o Ranking Member Dicks estimated that sequestration would necessitate a reduction
by Job Cotps in student slots by mote then 4,600 among othet reductions.

®  Health, Science, and Innovation
o Ranking Member Dicks predicted that roughly. 800,000-1,100,000 fewer patients
would be served in Community Health Centers as a result of sequestration.

»  Safety-Net Programs : ‘

o Accotding to Ranking Membet Dicks, approximately 35,000 low income children of
wotking patents would lose child cate and development block grant assistance.
Thete would also be 173,000 tenants evicted from theit housing and less capacity to
“setve the homeless, with around 31,500 without shelters, In addition, under
sequestration, mote than 47,000 of the approximately 596,000 current participants
would have to be temoved from the Commodity Supplemental Food Program. The
Supplemental Nutrition Program for Women, Infants, and Children (\WIC) would

have to drop ovet a million participants.

Ranking Member Dicks noted that sequesttation would result in a treduction of 7.8 petcent on
discretionaty approptiations for nondefense programs, resulting in a $39 billion cut in FY2013
nondefense approptiations to take effect in January of 2013,

Senate Budget Committee

On October 11%, Senate Budget Committee Chaitman Kent Conrad (D-ND) joined Homeland
Security and- Governmental Affairs Petmanent Subcommittee on Investlgations Chairman Carl
Levin (D-MI) in sending a lettet to the Super Committee opposlng anothet tepattiation cotporate
tax break as was created in 2004,

The lettet recommended a biennial budget process noting that Congtess’ time is constantly
consumed by the cutrent budget process not allowing it focus on longer-tetm budgetary issues and
oversight including petformance based teviews of federal prograims, The details on biennial
budgeting have not been completely wotked out, but the concept is to have the year when the
budget does not need to be passed dedicated to reforming underperforming fedetal programs.

In addition, the Senate Budget Committee tecommended procedural changes to disallow filibusters
concetning budget resolutions and reconciliations and allow more time for Senators to review
amendments to the budget.

HOUSE RESOLUTION OF DISAPPROVAL REGARDING DEBT LIMIT INCREASE
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In a symbolic vote, on September 14 the House passed a joint resolution (FLJ. Res. 77) disapproving
of the request by President Obama for a $500 billion debt limit increase. The disapproval tesolution
process was provided fot in the Budget Control Act (P.L. 112-25) as a means for Republicans to
exptess their oppositton to the debt limit increase. A companion measute (S.J. Res. 25) was blocked
in the Senate,

BALANCED BUDGET AMENDMENT

The Budget Control Act (P.L. 112-25) mandated that the House and the Senate each vote on a
balanced-budget amendment between September 30 and Decembet 31, 2011, The House Judiciaty
Committee held a heating on Octobet 4 to discuss the balanced-budget amendment which included
testimony from former Congtessional Budget Office Director Douglas Holtz-Eakin, among othets.
Two vetsions of a balanced-budget amendment have been proposed in the House: H.J. Res. 1 which
in addition to balancing the budget would cap federal spending at 18 percent of the gross domestic
product and tequite a supet-majotity vote in both chambets to inctease the debt limit; this vetsion
cutrently has 133 co-sponsots, only one of which is a Democrat. A less resttictive version, FLJ. Res.
2, which does fot include the spending cap and debt limnit piovisions has gatnered 242 cosponsots
and is the mote likely of the two to gain the two- thitds majotity requited to pass a balanced-budget
amendment. The House plans to vote on a measute in Novembet.

JoBS PROPOSALS

A numbet of Democtatic and Republican Jobs Proposals wete put forth in September and October.

Speaking before a Joint Session of Congtess on September 8, President Baracl Obama outlined The
Amrerican Jobs Act and called on Congtess to pass the $447 billion jobs package which included
payroll tax cuts for employers and employees, infrastructure investment, assistance to homeownets,
state and local aid to retain teachers and first tespondets, and an extension of unemployment
insutance and othet measures to assist the long-term unemployed. Senate Majority Leader Hatty
Reid (D-NV) introduced the measute (S. 1660), amended to include an offset through a surtax on
millionaires by raising the top tax tate fot gross income over $1 million (beginning in 2013) by 5.6
petcent to replace othet tax provisions ptoposed by the President, including oil and gas industry tax
increases and an increase in taxes for individual income over $200,000 and household income ovet
$250,000. A cloture vote on the measute failed in the Senate on Octobet 11 by a vote of 51-48,
defeating the proposal.

Majotity Leader Reid subsequently inttoduced two scaled-down jobs bills featuring separate
components of the President’s latger package. The first, the Teachers and First Responders Back fo Work
At (S. 1723) was introduced on October 17 and defeated by a 50-50 clotute vote on Octobet 20.
The bill would have provided $30 billion fot hiting / retaining teachers and $5 billion for hiring /
retaining first tespondets. The measute was offset with a smaller “ millionaire” suttax of .5 petcent.

The second scaled-down measute, referted to as the Rebuild America Aet, was inttoduced on October
21 by Majotity Leader Reid and Senator Amy Klobuchar (D-MN) and was endotsed by
Transpottation Secretary Ray LaHood. This bill would' provide $50 billion for transpottation
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investment - $27 billion for highway and rail projects; $5 billion for TIGER grants and TIFIA
funding; $9 billion for transit'programs; $2 billion for airport development; $1 billion for the Federal
Aviation Administration’s NextGen ait traffic control system upgrade; $4 billion for passenger-rail
upgtades, including some high speed rail projects; and §2 billion for Amtrak equipment and
infrastructure. The bill also cteates a $10 billion National Infrastructute Bank, The bill is offset with
a .7 petcent surtax on houschold income over $1 million. Majority Leader Reid intends to hold a
vote on the measure when the Senate tetutns from its recess next weel, As with the two prior jobs
proposals, this bill is also uinlikely to secure the sixty votes needed to move forwatd. Majority Leadet
Reid intends to introduce two additional jobs-telated measutes focused on components of the
President’s proposal in the coming weelks,

On September 15, Speaket of the House.John Boehner (R-OH) offered an altetnative to the
President’s plan, which focused primatily on temoving tegulatory butdens, amending the tax code,
opening new matkets to Ametican-made products, and increasing domestic energy production.

On Octobet 13, Republican Senators John McCain (R-AZ), Rob Portman (R-OH), and Rand Paul

~KY) released an outline of theit Jobs Through Growth Aet. The proposal includes a number of
initiatives seen in ptior iterations of Republican jobs-related agendas: a constitutional amendment
mandating a balanced federal budget; ptesidential line-item veto powet; repeal of the 3 percent IRS
withholding from payments to government contractors; repeal of healthcare reform; regulatory
ovethaul; expansion of offshote enetgy production; and some corporate / small business tax reform. '
With little overlap to the Democtatic proposal, it is unlikely this will serve as more than political
positioning on jobs-related items going forward.

New Presidential Proposal on Jobs and Competitiveness

Continuing his efforts to bolster the economy and create jobs; President Obama issued a
Presidential Memorandum on October 28 “to put Ameticans back to wotk and sttengthen the
. economy because we can’t Wait for Congressional Repubhcans to act.”  The Memotandum
announces two new initiatives,

The first initiative aims to speed the ttansfet of federal research and development from the
labotatory to the matketplace. The Memorandum:

» Directs agencies to streamline and accelerate the process for private-public reseatch
pattnerships, small business research and development grants, and univetsity-startup -
collaborations. 'The White House predicts that this will tesult in giants to staltups being
made 50% fastet;

» Incteasing agency flexibility to partnet with mdustly, eficouraging new partnershlps with
local communities, supporting the growth of tegional innovation clusters, and shating
labotatoty facilities with Jocal businesses and others; and

»  Increases accountability by directing agencies to develop a five-yeat plan with conctete goals
and mettics. to measure plogress including keeping track of how many patents each lab is
generating,
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The Memorandum also, cteates a new, centralized online “one-stop shop” fot information regarding
federal programs and setvices televant to small businesses and businesses of all sizes that want to
begin o inctease exporting. BusinessUSA, working under a “No Wrong Door Policy,” will use
technology to “quickly connect businesses to the setvices and information televant to them,
tegatdless” of whete information is located on an agency website or which agency — online or not —
a business starts with for assistance.. As agencies add content, the site will gtow become mote
robust in its usefulness to the business community as a central information depository. To that end,
BusinessUSA will be designed from the statt with regular input from the business and relevant
online communities and, ultimately, hopes to include state, local and private sector partnets as well.
The Administration is directed to cteate BusinessUSA within 90days of the Memorandum’s issuance
— e, by January 26, 2012, which will coincide with the apptoximate date on which Prestdent Obama
would be delivering the final State of the Union address of his cuttent termn.

TRANSPORTATION

SAFETEA-LU Reauthortization
Senate Action

On Octobet 20, Senate Environment and Public Wotks Chaitman Barbara Boxet (D-CA) made the
major announcement that the committee would be marking up the highway title of a two-yeat
teauthotization bill on November 9. ‘The matk-up, which would be the first in the 112" Congtess
and the first real matk-up of reauthotization legislation since SAFETEA-LU expited, has been long
delayed as Chairman Boxer waited for the Senate Finance Committee to identify the $12 billion in
additional tevenue needed to fund a two-yeat bill at cutrent levels. As discussed below, it remains
unclear whether ot not the Senate Finance Committee will ‘agtee on fevenue offsets before the

Novembet 9 markup, Chaitman Boxet has continued to ptess Chairman Max Baucus (D-MT) to

ptoduce the revenue title while also working to gain the consent of the bipattisan leadetship of the
transpottation authorizing committees to move forward with het matk-up should the Finance
Committee not act beforehand.

Senate Finance Committee Chaitman Max Baucus (D-MT) is teportedly focusing on presenting the:

committee with at least two tevenue options, but has not yet decided on the direction. The first
would use nartow health-related ‘savings totaling $13 billion over 10 yeats as the offset; and the
second would end certain exceptions to the cuttent fuel tax addtess fuel-related theft and tax fraud
to raise-a similat amount. The timing of action in the Finance Committee remains in doubt as thete
continues to be teluctance to bringing forward a revenue package outside of the Super Committee
ptocess; and ‘as most obsetvers believe that all major revenue and spending decisions will be
postponed until after. the Supet Comittee issues its recommendatios.

Reflecting the potential tole of the Supet Committee, Chaitman Boxer joined Ranking Membet
Inhofe in urging the Super Committee to addtess the long tetm solvency of the Highway Trust Fun
in its tecommendations. In theit joint lettet to the Super Committee, Senators Boxet and Inhofe as
the Supet Committee to follow the example of the National Commission on Fiscal Responsibility
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and Reform and the Gang of Six, both of which mcluded revenue pioposals that would provide
long-term stability to the HTF at curtent funding levels.

Honse Action

The House Republican leadership continues to explote revenue options that would enable action on
a six-yeat ttanspottation bill at or near current funding levels. Speaker John Boehner (R-OH) has
given several indicationis that he views the surface transportation bill as a potentially centtal element
of a Republican jobs agenda, The Republican leadership is focusing on linking the revenue needed
to fund a six-year bill to additional domestic energy production, whete the funding gap would be
met with new revenue from the sale of new oil and gas lease rights on Federal lands, plus a possible
new tax negotiated with the oil and gas industry for new leasing rights. Notably, Chaitman Mica, in
his recommendations to the Super Committee, stated that because “both Chambers are currently
working to identify apptoptiate tevenues to finance [sutface transpottation] spending” that he would
not be asking the Supet Committee to address the solvency of the Highway Trust Fund. As the
House continues to explote tevenue options, thete is m]l no txmetable for release or mark-up of the
House legislation.’

Transportation Appropriations

A number of transportation telated amendments have been considered as patt of the Senate debate
of the FY2012 appropriations “minibus” (FLR. 2112), but none have been adopted which make any
significant policy or funding changes to transportation progtams, Notably, the Senate voted to table
Senator John McCain’s (R-AZ) amendment that would prohibit transportation enhancement funds
from being used on “lower-ptiotity projects,” such as transportation museums, scenic beautification,
scenic ot historic highway programs, and landscaping.

Thete are major differences between the House and Senate vesions of the transportation
appropriations bill that will have to be reconciled, The House bill sets a dramattcally lowet obligation
limitation for Highway Ttust Fund progtams, whereas the Senate maintains the obhgation limitation
at cutrent levels, In light of the six month SAFETEA-LU extension at curtent levels, it is likely that
the obligation limitation will track this authotized level: On the disctetionary side, the House bill
eliminates funding for the TIGER piogiam funds New Statts at $1.56 billion, and makes significant
cuts to Amtrak. The Senate version znereases funding for TIGER and New Statts (providing $1.95
billion) and maintains Amtrak funding, meeting its budget authority target instead thtough mote
extensive cuts and rescissions to HUD progtams, The Senate bill also provides that Bus Rapid
Transit (BRT) ptojects ate to.be funded out of the discretionary Bus and Bus Facilities account, thus
freeing additional funds for tail projects in the New Starts pipeline. In addition, the House bill
includes a provision that would limit the maximum federal shate for Full Funding Grant
Agreements (FFC As) to 50 petcent, which would affect a number of pro]ects in the pipeline, while
the Senate maintains the maximum federal share at 60 petcent.
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National Infrastructure Bank

As noted above, the Rebuild America Aet includes a provision which would created a $10 billion
National Infrastfuctute Bank, however, many suppotters of infrastructure spending have called for a
focus on the multi-year reauthorization as opposed to an additional, one-time infusion,

The President’s proposal for a National Infrasttucture Bank (NIB), capitalized with an initial $10
billion, has also been met with significant resistance. Efforts by Senator Chatles Schumer (D NY)
to pait the NIB with a tax repatriation holiday for foreign income ult1rnate1y did not gain traction in
the Senate, facing resistance to both the NIB and tax proposals. It remains to be seen whether there
will be any further Senate push on the NIB legislation. In the House, the Transportation and
Infrastructute Subcommittee on Highways and Transit held a heating on October 12% entitled
“National Infrasttucture Bank: More Bureaucracy & More Red Tape” that was highly critical of the
NIB proposal. Chaitman Mica subsequently stated that a NIB'is “dead on atrival in Congress,”
prompting Sectetary of Transportation Ray LaHood to conceded that a NIB is “probably...not
going vety fat.” Chairman Mica has instead called for expanding and reforming existing innovative
financing programs like State Infrasttucture Banks, TIFIA, RRIF, and Private Activity Bonds.

FEDERAL AVIATION ADMINISTRATION (FAA) REAUTHORIZATION

There was general public disapproval after Congress allowed the FAA's program authority to lapse
in July - yesulting in employee futloughs, the stoppage of trust fund revenue streams, and stalled
aitport pro]ects -- before providing the FAA with a 21st short term extension. Thus when that short
term extension expited on September 16th, Congress agreed to a longer extension through January
31,2012,

In an ideal world, this four month tempotaty extension of FAA programs should give Congress
enough time to reach a compromise on the longer term bill, yet it appears that there has been little
progtess in coming to a resolution over the issues that divide the chambers. The House has yet to
even appoint conferees.

The major issue at stake in the long term reauthorization remains a provision in the House-passed
bill, H.R. 658, to teverse the 2009 National Mediation Board ruling to count votes in organizing
elections only of those who patticipate in that election. Three other big ticket items remain:
Esscntial Air Service provisions, aitport funding provisions, and beyond-the-perimeter slots at
Reagan National Airport, although there may be other minor provisions not yet resolved. Also still
undecided is the length of the long-term bill. Tt remains the widely held view among congressional
staff and observers that the resolution of the NMB issue will be a catalyst to resolving the other
issues, but no one knows when thete will be movement, Action by the Super Committee, due on
November 23, has put many other issues on hold pending the outcome of the Super Committee's
deliberations on deficit teduction and revenues,

In House Transportation and Infrastructute Committee Chaitman Mica’s (R-FL) October 14 letter
to the Supet Committee, he stated that ramng ot eliminating the current $4.50 Passenget Facility
Charge cap could be a viable option, if done in con;unctton with eliminating Airport Improvement
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Progtam grants to larger aitpotts. He emphasized that the details and consequences would need to
be studied before he would decide whether to suppott such a deal.

HOME AFFORDABLE REFINANCE PROGRAM CHANGES

On October 24 the Fedetal Housing Finance Agency, along with Fannie Mae and Freddie Mac,
announced a series of changes to the Home Affordable Refinance Progtam (HARP). The HARP
ptogtam provides botrowets, who may not otherwise qualify fot refinancing because of declining
home values or reduced access to mottgage insurance, the ability to refinance theit mortgages into a
lowet interest rate and / ot mote stable mortgage product.

These changes ate intended to inctease the number of homeownets who can refinance under the
HARP progtram, ‘ :

Bottrowets must meet the following criteria:

o the mortgage must be owned or guaranteed by Freddie Mac ot Fannie Mae and must have
been sold to either entity on ot before May 23, 2009

o the cutrent loan to value tratio must be greatet than 80% and

« the borrower must be curtent on the mottgage at the time of the refinance with no late
payment in the past six months.and no more than one late payment in the past twelve
months.

This initiative was instituted this week through executive action and does not requite congresslonal
apptoval,

CHEMICAL SECURITY

The Department of Homeland Secuiity s implementation of the Chemical Facility Anti-Terrorism
Standards (CFATS) ptogrtam continues despite short-tertn extensions. (The standards. wete
otherwise set to expite on October 4 without an Act of Congtess to continue funding through the
appropriations process,) CFATS cuttently does #oz apply to drinking watet or wastewater facilities.
Both the Administration and Conggessional Democrats, however, are sttongly advocating that
Congtess pass long-term substantive reforms that would both strengthen chemical secutity
standards to bettet protect public health and safety and to expand the program to cover both
dtinking water and wastewater facilities,

The House-passed FY2012 Homeland Secutity appropriations bill (H.R. 2017) includes a “clean”
one-yeat extension of CFATS to October 4, 2012 ~ that would not extend to water facilities. It also
. includes Commmittee Report language ditectives that DHS study the use of “Inherently Safer
Technologies” and expedite publication of ammonium nitrate regulations. (As previously teported,
both the House Enetgy and Commetce Committee and the House Homeland Seculity Committee
have already tnatked-up and favorably reported legislation that would extend existing CFATS
legislation for seven years. H.R. 908 and H.R. 901 ate still pending on the House floot.) Senate
Envitonment and Public Wotks Committee — Supctfund, Toxics and Environmental Health
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Subcommittee Chaitman Frank Lautenberg (D-NJ) introduced legislation (S. 711 and S. 709) eatlier
this yeat that would temove both the water and wastewatet facility exemptions. '

Although industty has become incteasingly anxious over the tesulting. tegulatory uncettainty, we
continue to believe CFATS is likely to be extended, as is, for another year through the
apptoptiations ptocess. Doing so will provide additional time for Congtess to sort through
Committee jurisdictional issues and confetence substantive differences between the House and
Senate. House Republicans would prefer a long-term extension of existing regulations, whereas
Senate and House Democtats would ptefer substantive reforms that would both strengthen
chemical security standards and expand the ptogram to cover dimkmg watet and wastewater -
facilities, (We have thus far successfully lobbied that any such expansion to water facilities be
exclusively undet the Envitonmental Protection Agency’s jutisdiction and that thete be a statutory
appeals process fot any facility designated as “high risk”)

ENERGY / CLIMATE CHANGE LEGISLATION
Enetgy Tax Legislation

Thete is broad bipartisan suppott for a comprehensive rewrite of the tax code, both to make it
simpler and help make U.S. businesses more competitive. But there seems to be too little time left
this yeat to complete such a massive undertaking, Hence, Members of the Super Committee ate
tepottedly looking at the possibility of including language in their deficit reduction legislation that
would ditect the tax wiiting committees to report legislatjon next yeat that would achieve defined
ctitetia, such as teducing cotporate tax rates while at 2 minimum maintaining revenue neutrality ot
actually reducing the deficit through the elimination of “loopholes™ and certain tax prefetences.

In this context, 2 whole range of tax breaks would be in play, including those of intetest to both:the
oil and gas industry and the tenewable enetgy sector (that ate slated to expire within the next few
years). When President Obama originally put forward his jobs bill, he recommended eliminating oil
and gas tax preferences But Senate Democtatic leaders decided to diop those and other
recommended plovlsions, instead opting to fund the jobs legislation with a “millionaite’s surtax”,
Eatlier this month, in a largely symbolic vote, all but two Democtats voted in favor and all
Republicans voted against the legislation. The Dill did not get the necessary 60 votes to move
forwatd. :

Now that Senate Democratic leadets have seemingly abandoned the effort to tax the enetgy industty
in the context of the jobs bill, and with the leadership likely to move to “Plan B” as a means of
potentla]ly moving pottions of the President’s jobs bill in smaller pieces, it is likely to focus on those
ptovisions that would enjoy Repubhcan suppott. Nonetheless, some Senate Democtats and mostly
libetal House Democtats ate continuing to utge the Supet Committee to repeal “Big Oil” industry
tax prefetences as a means of helping to reduce the federal deficit,
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Development of a National “Clean Enetgy Standard”

In his State of the Union Address, President Obatma called on Congtess to enact legislation that
would increase the petcentage of electricity genetated from clean enetgy soutces (including nuclear
and natural gas) to 80% by 2035.

Despitc the difficulty a “Clean Enetgy Standard” would face in the curtent Congtess, Senate Enetgy
and Natural Resonrces Committee Chairman Jeff Bingaman (D-NM) intends to float legislation after
the Energy Information Administration reports back on design options next month. He has

outlined a plan wheteby utilities would giadually increase their clean energy poitfolios over the next
40 yeats, beginning with a 45% target in 2035 and increasing to a 95% tatget in 2050, Bingaman,
who announced he will be retiring from the Senate, has historically been an ardent advocate of a
sttict Renewable Energy Standard — something that could yet emesge as a legacy issue for him, but
in the form of a Clean Enetgy Standard and then only if it remains narrowly focused. As Ranking
Membet Lisa Mutkowski (R~AK) put it, if a CES bill becomes known as “cap and trade under a
diffetent name. .. then CES is not going to happen

At a fotum in New Mexico, Chairman Bingaman himself acknowledged the difficult prospects for
enacting such a bill. He said, “I think that it’s hatd to see how we get the votes to pass it, and 1
think my effort has been to try to be sute that we do the best job we can of getting a clean enetgy
standard designed in a way that would be good policy. We’ve taken pains to do that, and that’s why
we haven't tushed to introduce a bill.”

Property Assessment Clean Enetgy (PACE) Home Enetgy Program

Approximately 25 states have enacted ptogtams that allow homeownets to take advantage of up-
front municipal financing benefits to upgrade home. energy systems (eg, installing solat systems,
enetgy efficiency retrofits) that ate then repaid via propetty tax assessments. The populat program
effectively stalled when the Federal Housing Finance Agency (FHFA) taised tepayment concetns
should a PACE-retrofitted home tesident foreclose on their mortgage.

. The biparasan House legislation (HR 2599) to reauthotize the PACE program, which reflects
compromise language intended to rectify FHFA’s concetns, cuttently has 39 cosponsots. Senatots
Michael Bennett (D-CO) and Johnny Tsakson (R- GA) will inttoduce the “Sensible Accounting to
Value Bnergy (SAVE) Act” companion legislation in the Senate. It too is intended to address
I'HFA concetns and would essentially requite the agencies to offer more attractive mortgage values
on enetgy-efficient homes. The US. Chamber of Commetce, Center for Ametican Progtess,
Natural Resoutces Defense Council, and U.S. Gteen Building Council all support the effort.
Prospects fot the legislation are uncertain. While it stands a bettet chance the many other bills that
require funding in the cutrent fiscal environment, it is not expected to move as stand-alone
legislation and will likely need a moving legislative vehicle to reach the President’s desk.



PATTON BUGGS w

ATTORNEYS AT-LAW
Page 14

Upcoming Legislative Activity

The Senate Enetgy and Natural Resoutces Committee is cxpected to hold a hearing on U.S.
investments in and deployment of clean energy technologies, when compared to what other

* countries are doing to bolstet theit industtics, It is not expected to focus on the first-ever DORE

loan guarantee to the now-bankrupt solar manufacturer Solyndra, which is cutrently the subject of
multiple federal investigations, Ranking Member Mutkowski has said she is concerned that that
ongoing controvetsy may bring down the program, which she suppotts.

Republican lawmakers ate also expected to continue ctiticizing the Administration over “green”
stimulus progtams, A Labot Depattment Inspector General report — requested by Senate Finance
Committee Ranking Member Chuck Grassley (R-IA) — was critical of the Recovery Act’s “gteen
jobs” progtam. It concluded that $327 million remained unexpended as of June and trecommended
that remaining funds be tecouped to the extent possible, House Oversight and Government Reform
Committee Chairman Datrell Issa (R-CA) immediately issued a- statement calling on President

Obama to “move quickly to redirect these funds to deficit teduction and focus on broad-based job

creation and economic recovety, not just a niche program that has fallen far short of expectations.”

House Republican leadets have thus far principally focused on legislative effotts intended to addtess
high gas prices and sput enetgy-telated job growth, The House has alteady passed legislation to
expand domestic offshore oil and gas production and expedite onshore and offshote permitting,

We do not anﬁcipate that any of the enetgy legislation approved by the House this year will move
sepatately or as patt of a jobs package later this year in the Senate. Given that the primary focus of
Congtess over the next few months will continue to be implementation of the Budget Control Act

~of 2011 and short-tetm measures to stimulate job cteation, we do not expect any stand-alone enetgy

legislation to be consideted by the Senate this yea,

EPA’s Greenhouse Gas and Related Regulatoty Agenda

On Septembet 2, the White House announced that it was Wlthdrawmg EPA’ draft tule to
strengthen ait quality standards for ozone, citing the need to reduce regulatory burdens and
uncertainty as the economy continues to recover, Industry groups and House Republican leadets in
patticular had mounted intense pressute on the Administration to abandon efforts to tighten
existing, President George W, Bush-era smog standards. Indeed, House Speaket John Boehnet sent
President Obama a letter immediately priot to the move that listed seven regulations that would cost
at least $1 billion annually to implement. The ozone rule was listed as the most expensive, as low as
$19 billion ot as much as $90 billion per year. EPA must now wait at least two yeats to propose
stricter ait quahty standards for smog,

The Agen‘cy also did not meet a Septembet 30 deadline to issue proposed gteenhouse gas standards
for power plants. - It is the second such deadline missed. EPA is currently working on a new
schedule to propose the rules. Under mounting pressure from some states, industty groups, and
lawmakers, EPA is also easing regulations undet the Cross-State Air Polluton Rule, which is
intended to reduce ait pollution from power plants that drift across state boundaties. EPA had
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issued the final rule in July; the new move would essentially provide for petmits that would allow
cettain states and ‘companies to emit mote air pollutants than previously allowed.

Meanwhile, House Ovetsight and Govetnment Reform Committee Chairman Darrell Issa (R-CA)
has incteasingly focused on EPA’s and the Depattment of Transportation’s tespective roles in
developing new fuel economy standards. In a letter requesting documents from each agency as patt
of an unfolding investigation, he further wrote that, “[i]t has come to my attention that the new
Cotporate Avetage Fuel Economy and EPA vehicle greenhouse gas standatds announced by
© President Obama and automobile manufactuters on July 29, 2011 were negotiated in secret, outside
the scope of law and could generate significant negative impacts fot consumers.” He will
undoubtedly putsue this mattet with vigor and a great deal of publicity.

WATER RESOURCES AND WATER QUALITY

Clean Water Act

Wheteas Democtatic leadets in the 111" Congress moved legislation through congtessional
committees that would have reformed and dramatically expanded the scope of the Clean Watet Act,
a large coalition of bipartisan House Membets have pressed EPA to abandon effotts to ctaft (non-
binding) Clean Water Protection Guidance in the 112" Congress. Opporents to expanding the
Act’s scope believe it will usutp local jutisdiction and negatively impact the economy; ptoponents
continue to believe that reform is necessary to restore CWA integrity and to bettet protect the
environment, Legislative efforts to sttengthen the Clean Water Act are unlikely to gain Republican
approval in the House.

EPA teceived thousands of unique public comments on its proposed “Draft Guidance on
Identifying Waters Protected by the Clean Water Act” by the July 31% submittal deadline.
Numerous commentets requested that the agency undettake a traditional rulemaldng process that
would provide for additional public comments and agency briefings rather than simply finalizing the

draft (non-binding) guidance. EPA, in conjunction with the Army Corp of Engineets, is now
wotking on developing a proposed Clean Water Protection Rule “for detetmining whether a
waterway, watet body, ot wetland is protected by the Clean Watet Act” that we expect to be issued
in January 2012. It is intended to make cleat which watetbodies ate protected under the Clean
Water Act.

House Republicans have added “policy tidets” to the FY2012 Interior-Environment approptiations
bill (H.R. 2584) that would essentially prohibit the EPA (and, by extension, the Army Cotrp of
Engineets through a similar rider included in the FY2012 Fnergy~Water appioprianons bill) from
spending funds to nnplement ot enforce the draft guidance.

Clean Water and Drinking Water State Revolving Loan Funds

7

The House Interior and Environment Approptiations bill, which has been reported out of the Full
Appropriations Committee, funds the State Revolving Funds at FY2008 levels, providing $1.508



PATTON 066w

ATTORNEYS AT L
Page 16

billion, which is $1.046 billion below the FY2011 enacted level. This amount consists of $689
million for the Clean Water SRF and $829 milion Drinking Water SRF.

On October 14, Senators Jack Reed (D-RI) and Lisa Murkowski (R-AK), the bi-partisan leadership
of the Senate Apptopriations Subcommittee on Interior, Envitonment and Related Agencies
teleased draft text of the Senate FY2012 Intetiot, Envitonment and Related Agencies approptiations
bill, The legislation has not been considered in subcommittee but was released to “to setve as the
Chairman’s matk for our subcommittee,” offeting a “starting point for further discussions with our
Senate colleagues” and “a solid foundation for future negotiations with the House.” The Senate
deaft provides a significantly greater $1.522 billion for the Clean Watet SRF and $963 million for the
Drinking Water SRF,

State and Ttibal Assistance Grants (STAG)

Both the House and the Senate drafts of the Intetior Approptiations bill rescind -unobligated
balances from priot-year STAG earmarks, though in different amounts. The rescission would come
on top of a $140 million rescission of unobligated”eatmark balances enacted through the final
Y2011 Continuing Resolution. The House bill would rescind an additional $140 million in
unobligated balances from the STAG and Supetfund accounts; and the Senate bill would tescind $34
million from those accounts, This continues the impetative to obligate prior-year STAG earmarks as
quickly as possible.

Water Quality Protection and Job Creation Act

Congtessman Tim Bishop (D-NY), Ranking Member of the jutisdictional House Transportation and
Infrastructure Subcommittee, has introduced. the “Water Quality Protection and Job Creation Act”
(H.R. 3145) to authotize $13.8 billion for the Clean Water State Revolving Fund ovet 5 yeats, To
finance its water infrasttucture investments, the bill would cteate a $10 billion Clean Water Trust
Fund, to be funded by revenue streams that will be suggested by the Congtessional Budget Office,
“in consultation with the EPA Administrator and Secretaty of the Treasuty, The bill would also allow
EPA to provide loans to the State Revolving Funds and loan guarantees directly to large water
infrastructure projects that ate not likely to receive SRF funding, The loan authotity would be
divided among all states in ptopottion to theit shate of the SRF capitalization grants, All projects
receiving a loan or loan guarantee would have to meet the same terms and conditions applicable to
the Clean Water SRF program. -

The bill faces setious challenges in the cuttent Congtess, both because of its nearly $14 billion price
tag and proposal to pay for it through a new Trust Fund, to be funded by unspecified taxes and
tevenue measures, The bill is written to apply only to wastewatet infrastructure and thus to remain
under the jurisdiction of the House Transpottation and Infrastructure Committee, With respect to
drinking water infrastructure funding, Democtats on the jurisdictional House Energy and
Commerce Committee last week utged the congtessional Super Committee to reauthorize the
Drinking Water SRF in order to cteate jobs and teduce long-tetm infrastructure costs.
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Warer Infrastructure H’uance and Innovation Act (WIFIA)

WIFIA, which was developed by the leading groups representing drinking water and wastewater
utilities, is based on the broadly bi-partisan TIFIA program and will provide low-interest loans and
loan guarantees directly to large water infrastructure projects (over $20 million) while allowing State
" Revolving Funds to aggtegate stnaller projects to meet this minimum threshold. In this way, WIFIA
addresses the current gap for latge, regionally significant projects while ensuring that projects of all
sizes — in all areas — can benefit. In addition, eligibility for WIFIA is broadened beyond the
traditional SRF criteria, which focus on envitonmental compliance, to encompass projects to repair
and replace aging and failing infrastructure.

Eatlier this summet, the US Conference of Mayors adopted a tesolution in support of WIFIA and
the proposal was included the Conference of Mayots’ Common Sense Jobs Agenda, WIFIA is
cutrently under setious consideration by the majority leadership and staff of the House
Transpottation and Infrastructute Water Resoutces Subcommittee. Notably, House Ttanspottation
and Infrasttucture Committee Chairman John Mica (R-FL) has tecently said there may be a
possibility for unspecified water infrastructure ﬁnancmg initiatives to be included in the surface
transpottation reauthotization bill. .

While the water sectot leadets advocating for WIFIA view the loan and loan guarantee provisions
included in the Water Quality Protection and Job Creation Act as a positive step forwatd, they point
out sevetal critical differences between the two ptoposils, Most significantly, the Water Quality
Protection and Job Creation Act provides for loans to SRFs only, and does allow for loans directly
to large projects. Because the loan authority is subdivided among all 50 SRFs, thete is also concern
that there will continue not to be capacity to address- latge, regionally significant projects. In
addition, because the bill adopts all SRF tequitements, projects must be on the SRF priority lists -
.which many large projects are not ot cannot be - and eligibility remains limited to environmental
compliance and public health projects. By contrast, WIFIA’s sponsors note that is intended as a
complement to the SRFs, providinig a highly leveraged innovative financing tool that will be open to
the SRFs while addlessmg the gap for large, regmna]ly significant projects and providing a' means to
addtess that nation’s massive watet infrastructure repair and replacement needs.

FLOOD INSURANCE REFORM

The National Flood Insurance Pr ogram, which was due to expite September 30, 2011, was extended
in the Contmumg Resolution tunning through November 18.

The Senate Banking Committee matked up the F/ood Insurance Reform and Modernization Act of 2017 on
Septembet 9. Since the bill still needs to be passed by the Senate and confetenced with the House-
passed legislation, it is likely that another short term extension will be requited. :

On july 12 the House ovetwhelming passed the Flood Insurance Reform Act of 2011 (HR. 1309) by a
vote of 406 to 22. The bill would teauthorize'the National Flood Insurance Program (NFIP) for five
yeats while providmg fot the elimination of neatly $18 billion in acctued debt.
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The bill would phase in actuatial rates for flood insurance policy holders while phasing out tax
subsidies for high-risk propetties. These actions ate expected to raise $4.2 billion over the next ten
years, The bill also provides greates ﬂeXIblhty in utilizing private insurance markets to Federal |
Emetgency Management Agency (FEMA) and insurance pmchasels and provides those with homes
located in flood plams an additional three yeats to puichase flood insurance,

TELECOMMUNICATIONS .

Public Safety Spectrum Continues Along Dual Track

The House Subcommittee on Communications and Technology failed to send a specttum
recommendation by the October 14 deadline to the Joint Select Committee on Deficit Reduction as
many had ptedicted. Rather Subcommittee Chaitman Greg Walden (R-OR) has said that specttum
reform is too impostant to sush and that his panel will take up the bill in regular order as he
continues discussions with his Democtatic countetpatts to forge a compromise bill,

Industry stakeholders had expected Chaitman Walden to offer a marked-up House altetnative to
S. 911, the Senate Commerce Comtittee’s bill, by the'deadline for House and Senate committees to
send recommendations to the Joint Select Committee. While Walden did not, Senate Commetce
Committee Chaitman Jay Rockefeller (D-WV) and Ranking Membet Kay Bailey Hutchison (R-TX)
sent an October 14 letter to the Joint Select Committee endorsing their specttum plan, which passed
the committee by a sttong 21-4 bipattisan vote on June 8. S. 911 would teallocate the 700 MHz of
specttum known as the D Block to fitst tesponders and provide funding to build a nationwide
mtelopeiable public safety network.

While the Congtessional Budget Office said S. 911 would genetate $6.5 billion for deficit reduction
through incentive auctions of broadcast and satellite spectrum, Rockefeller and Hutchison opened
the doot to “possible ways to amend S. 911 to provide $10 billion in deficit reduction without
comptromising rural build out for public safety officials.” This statement has led some to question
whether reallocation of the D Block, valued at approximately $3 billion, is up for discussion. S. 911
also contains R&D funding, which also may be at stake.

The D Block remains the key sticking point between Republicans and Democrats on the House

Communications and Technology Subcommittee, with panel Ranking Member Anna Hshoo CD—CA)

acknowledging that she and her GOP counterpatts may have to. “agtee to disagtee” and vowing to
offer an amendment on that point once the bill is slated for markup, No date has been set for

markup, Othes points of negotiation include the governance structute of the public safety netwotk

and interopetability of devices on the network.

BEven as Subcommittee Chaitman Walden wotks to craft a compromise spectrum bill, many
stakeholders believe that the Joint Select Committee could consider a House spectrum plan without
a markup, chleﬂy because House Energy and Commetce Cotnmittee Chaitman Fred Upton (R-MI)
serves on the Joint Select Committee. Either way, that leaves the Joint Select Committee with just
about a month to compate any House proposal to S. 911, as they close in on a November 23
deadline to make their own recommendations to both chambers about how to reduce the deficit
putsuant to the Budget Conttol Act. With Sen. John Kerry (D-MA), Chairman of the Senate
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* Comunications, Technology, and the Interniet Subcommittee, also serving on the Joint Select

Committee, many stakeholdets believe that the debate at the Joint Select Committee also may come
down to whether to reallocate the D Block for public safety. '

The D Block’s reallocation and building a public safety network remain components of the
President’s jobs plan, although the Senate has dealt sevetal blows to the plan alteady, Last week, the
President’s American Jobs Act-failed by nine votes to overcome a Republican-led filibuster, when a

“united GOP Conference and two moderate Democtats — Montana Senator Jon Tester and

Nebtaska’s Ben Neélson — prevented the plan from even coming fot debate, atguing it spent too
much with uncettain results to the economy. ' :

As a tesult, Jawmakets from both patties have tried to carve out pieces of the sprawling package. On
theit fitst attempt at moving a piece of the jobs agenda, Democrats tried to advance the $35 billion
state aid package, saying it would protect the jobs of 400,000 educators and thousands more fitst
tespondets. On October 20, however, Democtats fell short of the 60 votes needed to move forward

 the $35 billion package.

At the end of day, obsciveré still believe that Congi‘esé will pass spectrum legislation later this yeat -
most likely through whatever measute the Joint Select Comtmittee adopts.

Public, Educational and Governmental (PEG) Channel Access

Representative Tammy Baldwin (D-WI) continues her effort to increase support for and utge action
on HR, 1746, the Community Access Presetvation (CAP) Act this Congtess. The bill allows
communities more flexibility to use public, educational and government access (PEG) channel
(PEG) funding for mote than “capital costs,” as the CAP Act not only aims to save PEG channels
but could also create ot save between 7,000 and 10,000 jobs across the country, The bill specifically:

*  Allows PEG fees to be used for any PEG-related putpose;

* Prevents cable operators fiom chatging for the transmission of the channels;

" Requites the FCC to study the effect state video franchise Jaws have had on PEG channels;
and ' ' ‘

*  Requites opetators to provide the support requited under state laws, ot the support
histotically provided for PEG, ot up to 2% of gross tevenue, whichever is greater,

A major impediment to action on the bill is the cutrent lack of Republican support. Although the
bill has 51 cosponsors, only three ate Republican, Those members include Representatives Walter
Jones (R-NC), John Olver (R-MA) and John Duncan (R-IN). While thete does not seem to be
opposition to the substance of the proposal, it is clear that additional education is needed. At the

. same time, the search for a Senate champion is ongoing,
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FCC Set to Take on USF Reform

The Federal Communications Commission's plan to ovethaul the Universal Setvice Fund that
subsidizes telecommunications setvice to rural ateas could end up leaving those consumers out in
the datl, according to former Senator Byton Dorgan (D-ND).

The commission is set to vote onn Octobet 27 on Chairman Julius Genachowski's ‘proposal fot
shifting the focus of the $4.5 billion high-cost portion of the Universal Setvice Fund from landline
phone setvice to broadband setvice.

Dorgan, who has consulted fot tutal cattiers, told the press that he is concerned that proposed
caps on the tofal size of the fund as well as the .amount individual catriers can trecoup could
dissuade telecom fitms from investing in rural areas.

While not divulging many details of the FCC plan, Chaitman Genachowski has assetted that the
undetlying goal of his USF and intercatrier compensation (“ICC”) reform proposal is to hasten the
deployment of high- speed Intetnet services nationwide, a goal of the agency's National Broadband
Plan,

He also vowed that the agency will not sitnply "tubbet-stamp" or "adopt wholesale" the proposals of
any industry stakeholder. "The core elements of our plan were presented in the National Broadband
Plan, and included in our notice of proposed tulemaking back in Febtuaty," he said. "We benefited
from a numbet of fully developed proposals, including joint proposals from the state membets of
the Federal-State Joint Boatd on Univetsal Setvice, the rate-of-return carrier associations, and the
[Ametica's Broadband Connectivity] plan.”

Obsetvers have widely believed that the agency would use the ABC plan, which was filed with the
agency in August by incumbent telephone companics and the National Telecommunications
Cooperative Association among others, as a "baseline” for a final order. But Genachowski
confirmed that his proposal will featute only "elements" of stakeholder-proposed plans, while
tejecting othet "suggested policies."

His ptoposal will not eliminate states' carrier-of-last-resort obligations, for example. It will also not
pfeempt state jutisdiction to-designate eligible telecommunications cattiers—those entities that can
teceive universal setvice suppott, ‘ :

During recent months state regulators have threatened legal action if the FCC were to adopt the
ABC plan Theit main concetn with the ABC plan is being sttipped of theit authotity to continue
ovetseeing intrastate telecom services.

In a recent speech, Genachowski said that under his proposal, states will bave a “vital and
meaningful role in ensuting accountability for broadband build-out obligations, continuing their
ctucial tesponsibilities for protecting consumers,”

As part of Genachowski's plan, the agency would eliminate the Universal Service Fund's so-called
"high-cost fund"—the latgest patt of the univetsal service program with a budget of $4.3 billion for
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2010—in sevetal phases duting the next 10 years, The money would be shifted to a new "Connect
America" fund to subsidize the cost of providing broadband Internet service—instead of telephone
setvice—in ateas Wheie absent such suppott, broadband would not be available,

Histotically, most telephone and cable companies have not built out broadband infrastructute in
rural ateas because of the high costs, Under Genachowski's plan, the new Connect Ametica fund
would tely on competitive bidding, or a revetse auction, to award subsidies to companies for "wited"
broadband infrastructute deployment in these ateas whete there are cutrently no “unsubsidized
competitors”—in othet wotds, whete there is no broadband service available from any company, be
it a cable opetator, telecom company, or wireless catriet.

Genachowski said that the FCC would transition toward a "fully competitive system for
disttibuting Connect Ametica fund dollars. How the agency will implement that transition is still
undclear. One of the key issues, which will not be addressed in Genachowski's order, is who will
conttibute to the new broadband-subsidy fund. That may be taken up eatly next year but no sooner.

Online Business Taxes

On October 12, Representatives Jackie Speier (D-CA) and Steve Womack (R-AK) introduced H.R.
3170, the Marketplace Equity Act. At its heatt, the bill gives states the authority to compel online
retailets to collect sales taxes. The bill joins a list of legislation now pending to address online tax
issues, Other bills include:

o H.R. 1439, the Business Activity Tax Simplification Act — Inttoduced by House Judiciaty

Subcommittee on Intellectual Property, Competition, and the Internet Chairman Bob
Goodlatte (R-VA), the bill passed the House Judiciary Committee on July 8 and is pending
House floot action. The bill expands protections in cutrent law to include intangible
property and setvices, as well as tangible personal propetty. Of pagticular impottance, the bill
establishes a “physical presence” test that requires an out-of-state company to have an actual
physical presence in a state before the state can impose business activity taxes on the
company;

o S.1452/H.R. 2701, the Main Street Faitness Act — Introduced on July 29 in both the House
. and Senate by House Judiciaty Committee Chairman John Conyers (D-MI) and long-time
sponsot, Senatot Dick Dutbin (D-IL), the bill allows states that adopt a national streamlined
sales-tax agreement to requite out-of-state retailers to collect sales taxes already owed for
online purchases Both Conyers and Durbin hope to secute bi-pattisan co-sponsots of their
measutes in an effort to demonstrate to leadership that the bills shonld move forwatd, The
U.S. Conference of Mayors and the National Confetence of State Legislatures, among
othérs, support the Dutbin proposal In fact, there is talk that Senatot Duthin plans to join
two Repubhcan co-sponsots in introducing a bipartisan bill next week to allow states to
requite out-of-state remote retailers to collect state sales and use taxes even if some states
have not adopted a streamlined sales-tax agreement. ‘The bipartisan measute would present
an alternative for states that have been unable to teach a streamlined agreement, but presetve
the essential elements of Senator Dutbin’s S. 1452, States, however, would still have to
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comply with certain requitements undet the bipattisan plan, such as developing a single tax
teturn and ensuting the product definitions are the same for purposes of taxation.
FHL.R. 3170 differs, in particulat, from S, 1452 by giving states flexibility in crafting theit tax policies
to conform to the law rather than permitting the adoption of a national streamlined sales-tax
agreement to tequite out-of-state retailers to collect sales taxes for online purchases.

In other tax news, H.R. 1002, the Witeless Tax Faitness Act of 2011- sponsored by Representative
Zoe Lofgten (D-CA) — was reported by the House Judiciary Committee on July 18, The bill
imposes a five-year ban on new taxes and fees targeting only wireless services and not imposed on
othet goods and setvices, The bill would not affect taxes alteady in place,

Federal Communications Commission
Next Generation 911

On September 22, 2011, the Federal Communications Commission adopted a Notice of Proposed
Rulemaking (INPRM) in the Next Generation 911 (NG911) proceeding, The NG911 NPRM secks
comment on a number of issues related to accelerating the development and deployment of NG911
technology that will enable the public to send emetrgency communications to 911 Public Safety
Answeting Points (PSAPs) via text, photos videos, and data and enhance the information available
to PSAPs and first responders for assessing and lespondmg to emergencies. On Octobet 12, 2011,
the Federal Register published a summaty of the NG911 NPRM. Comments must be filed on ot
before Decembet 12, 2011; and reply comments must be filed on or before Januaty 10, 2012,

October 27 FCC Open Meeting

On October 27 the FCC will hold its monthly open meeting, At the meeting, the Commission -will
considet: 1) a Notice of Proposed Rulemaking (NPRM) to reform the Univetsal Setvice Fund to
support Broadband setvices; 2) an NPRM to teplace television hroadcast stations' public files with
online public files to be hosted by the Commission; and 3) will receive a status tepott by the Public

Safety and Homeland Security Bureau on preparations for the national test of the Emergency Alert
System to be held on November 9, 2011. :

MUNICIPAL BOND CAP

Two tecent proposals out of the Obama Administration - the American Jobs Act, which was

modified but failed to move forward in the Senate and a draft Plan for Economic Growth and

Deficit Reduction - have proposed capping the exemption of municipal bond intetest at 28%., The

proposal would be tetroactive in that it would apply to interest on bonds governments have alteady
issued and investors have already purchased. :

The President proposed the municipal bond interest cap as-one of the options to offset the cost of
the American Jobs Act, When the bill came to the Senate floot, Senate Majority Leader Hatty Reid
(D -NV) stripped out the President's "offsets" and instead inserted a 5.7% surtax on those eatning
over a million dollats. The bill did not pass. »
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Federal tax exemption on municipal bond interest has been in place since the start of the federal
income tax in 1913, According to the White House, the cap could save $230 billion over five years
which amounts to about 15% of the $1.5 trillion in spending cuts ot revenue increases that the
. Supet Committee must find by November 23.

State and local governments, the Govetnment Finance Officers Association and othets oppose this
proposal stating that the outcome would be higher borrowing costs for state and local govetrnments,
less investment in infrastructure and thus fewer jobs, and would come at the wrong time when the
country's econotnic tecovety is faltering, state and local finances are alteady under pressute and
infrasttuctute investment is lagging,

WITHHOLDING TAX RELIEF ACT OF 2011

Batlier this year we reported that the IRS cxtended the effective date of Section 511 of the Tax
Increase Prevention and Reconciliation Act of 2005 to January 1, 2013. This section would require
~ State and Local govetniments that expend more than $100 million per year in outside contracts to
withhold three petcent of all payments for goods and services, remit that to the IRS, and adhere to
new tepotting requitemerits. Payments of less than $10,000 are exempt from the mandate. The Joint
Committee on Taxation (JCT) estimated revenue effects of the bill would be approximately §11.2
billion through 2021. "

Nutnetous stand-alone bills have been inttoduced to petrmanently repeal the provision and language
was included in both Democtatic and Republican job creation proposals to either repeal the
provision ot extend its effective date to January 2014 (HR. 674 / 8, 89 / 8. 164 / S. 1660 / S, 1720
/ 8. 1726). ‘ |

" On October 20 Senate Minotity Leader Mitch McConnell (R-KY) filed a2 motion to limit debate and
set up a.vote on his version of the bill (8. 1726). As with the eatlier versions, McConnell’s bill
petmanently repealed the tax provision, but also rescinded $30 billion of unobligated disctetionary
apptoptiations (excluding Depattment of Defense and Vetetans Affairs funding) to offset the$11.2
billion loss of tevenue. Despite bipattisan suppott for the repeal, the vote failed 57 to 43 because of
Democtatic opposition to the proposed offset, Following the vote, Senate Democrats indicated they
wete working on their own bill to tepeal the provision and would offset the cost through oil and gas
company taxes and the elimination of some foreign tax credits.

Additionally, on October 13" the House Ways and Means Committee approved H.R. 674 by a party
line vote with no amendments and on October 27" the bill passed by an ovetwhelming majority in
- the full House (405 to 16). The House also approved a bill which would amend the Intetnal
Revenue Code to include social secutity benefits that are currently excluded in the calculation of
modified adjusted gtoss income for putposes of determining eligibility fot cettain healthcare-related
programs (FLR. 2576). Undet a tule established for consideting the two measutes, the healthcare bill
was added to H.R. 674 to setve as an offset. The combined measure now awaits consideration in the
Senate whete it is also likely to be approved. '





