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RECOMMENDATION

Deny the appeal from Metro Newspapers of Silicon Valley to waive the fee required by the San
Josd Police Department (SJPD) for producing the requested information.

BACKGROUND

On September 8, 2011, Metro Newspapers of Silicon Valley requested that the SJPD provide the
number of prostitution arrests made in the City each year over the past 10 years. SJPD staff
estimates that the effort to create a query to extract the requested data from its automated records
management system would require ½ hour of staff time. Based on the current City fee schedule,
the cost to the requestor to produce the information would be $42.

On September 9, 2011, Metro Newspapers of Silicon Valley contacted the Office of the City
Clerk and indicated that it was appealing to the Rules and Open Government Committee to have
the City absorb the costs of providing the requested information.

ANALYSIS

The California Public Records Act (CPRA) does not generally permit agencies to charge
requestors a fee to locate and/or collect records, However, in the case of electronic records,
Government Code 6253.9 specifically allows public agencies to recover the costs for
"compilation, extraction, or programming to produce the record [when] the record is one that is
produced only at otherwise regularly scheduled intervals."

As the Committee is well aware, the City is currently facing a critical fiscal situation that has
required the unprecedented layoff of Police and Fire personnel, with direct impacts on the
provision of public safety services to our community. Given the current fiscal situation, the
Administration does not believe the City should waive the fees and absorb the cost for producing
the requested records.
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COORDINATION

Preparation of this memorandum was coordinated with the Office of the City Attorney.

Director of Communications

For questions please contact Tom Norris, Public Records Manager, at (408) 535-8120.
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Davis, Tamara

From: Josh Koehn

Sent: Friday, September 09, 2011 4:19 PM

To: Davis, Tamara

Cc: Dan Pulcrano
Subject: Matter of Public Record for Rules and Open Government Committee

Hi Tamara,

Thanks for the call back. Below is an email chain, from most recent to the first email, that includes a message I
received from Tom Norris, Public Records Manager for the city. His response is based on METRO’s request for
information on the San Jose police Department’s prostitution arrests made this year and in past years. We believe
the city’s request for $42 to provide the report is an unreasonable imposition of fees due to the fact that the
public’s interest would be better served by waiving the fees and making the information available.

Considering that many public officials, including SJPD Chief Chris Moore, SJPD PIO Jason Dwyer and Mayor
Chuck Reed have all made public comments regarding an increase in prostitution in San Jose to focus more on
gangs, it is reasonable that the community would be better served to have accurate statistics on prostitution
rather than generalities. Further, it sets a dangerous precedent for residents to be charged these fees to access
public information that directly affects their quality of life. The fees could dissuade future public records act
requests, and is in direct contrast to the commitment to sunshine reforms championed by Mayor Reed, Chief
Moore and many city councilmembers.

Please confirm with me wh;n this matter will go before the Rules and Open Government Committee.

Thanks for your help,

Josh

Josh Koehn
Staff Writer
Metro

The following is an email chain on the matter:

Hi, Dan:

I contacted the SJPD regarding Mr. Koehn’s request and their cost estimate for producing the
requested records.

Both {he C, PRA and the City policy on public records permit the City to charge for programming costs
incurred in providing electronic records in response to records requests when the request involves
reports not typically produced by the City. The report requested by Mr. Koehn falls into that category.
The cost to the City for providing the report is $42--based upon an estimate of [] hour to query the
data and produce the requested report against the Police Department’s standard fee of $84 per hour
as approved by the City Council in this year’s Operating Budget (see
http:llwww.sanioseca.govlbudqet/FY1112/04Proposed FeesCharqes/l 1. PoliceDepartment. PDF),

9/9/2011
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However, as you probably remember, the City Council also approved as part of the Sunshine Reform Task
Force recommendations the following:

An individual may appeal the imposition of fees to the Rules and Open Government Committee if he
or she wishes to argue that the public interest would be better served by waiving the fees and
making the information available.

If you wish to appeal the fee assessed by the SJPD for producing the requested records, you should contact
the Office of the City Clerk at 535-1260. If you do so immediately, there is a likelihood you can get this on the
ROGC agenda for next Wednesday.

-Regards,

Tom

Thomas D. Norris, CA

Public Records Manager

Senior Executive Analyst

Office of the City Manager

408-535-8120

From: Dan Pulcrano
Sent: Friday, September 09, 2011 9:07 AM
To: Norris, Tom
Cc,’ Josh Koehn
Subject; Fwd: Re: Fwd: RE: Crime Statistics

Hi Tom,

We have a sunshine matter. The SJPD is proposing to charge media for access to historical crime statistics by category.
Historical crime trends, based on aggregated statistics, are a matter of extreme public interest, and major police
departments routinely track this information.

If this is not something SJPD is tracking, it seems they should be. Please advise on the city’s position with respect to
charges for information on basic, aggregated, year-by-year crime stats.

Thanks,

9/9/2 011
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Dan

..... Original Message .....

1Vir. Koehn

Thank you for your phone call. I spoke with the manager of the Crime Analysis Unit and she verified
that it will take 30 minutes to research this information as it is not something that we have readily
available. Please let me know if you have any other questions.

Kara

From: Capaldo, Kara
Sent: Thursdav, September 08, 2011 1:12 PM
To-’ ]koehn~
Subject: FW: Crime Statistics

’Mr. Koehn

In reference to your Public Records Act request, the Department’s Crime Analysis Unit estimates
approximately hour to process the electronic searches necessary to complete your request. The
current City of San Jose Fee Schedule, City Council Resolution 74452,
http ://www.sanioseca.gov/ClerldCouncilDocs/FCReso.pdf, requires $ 84.00 per hour for reproduction
of electronic records. These new rates are effective as of July 1, 2011. If you wish to continue
processing your ~equest, please mail a check or money order payable to the City of San Jose in the
amount of $42.00 to the address below to my attention Upon receipt of payment, the Crime Analysis
Unit will begin processing your request. If you have any further questions please call me at the
number below.

919/2011
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Kara Capaldo, Analyst

San Josd Police Department

Office of the Chief- Research & Development Unit

201 W Mission St, San Jos~, California 95110

Direct: 408.537.1658 www.sipd.or~;

From: Garcia, Jose (PD)
Sent: Thursday, September 08, 2011 12:37 PM
To: Capaldo, Kara
Cc: Dwyer, Jason
Subject: FW: Crime Statistics

Kara,

Here’s another PRA for stats on prostitution arrests.

9/9/2011
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Thanks,

Officer Jose Garcia #3532

San Jose Police Department

Office of the Chief

Public Information Officer

Office (408) 277-5339

Fax (408) 286-0923

iose.q..qarcia@sanioseca.,qo~

www.sipd.or.q

CONFIDENTIALITY NOTICE: This communication may contain confidential and/or legally privileged
information. It is solely for the use of the iritended recipient(s). Unauthorized interception, review, use, or
disclosure is prohibited and may violate applicable laws, including the Electronic Communications Privacy Act.
If you are not the intended recipient, please contact the sender and destroy all copies of the communication.

From: Josh Koehn
Sent: Thursday, September 08, 2011 12:32 PM
To: Garcia, Jose (PD); Dwyer, Jason
Subject: Crime Statistics

9/9/2011
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Jose And Jason,

I’m trying to track down some statistics on the number of prostitution arrests in San Jose this year compared to past years.
If it’s possible to track those numbers over a 10-year period that would be a huge help. Also, I keep reading reports that
crime is up but all I hear about is the number of homicides. Are there other crimes in particular that have had a noticeable
uptick in the last year?

Please shoot me an email or give me a call On my cell phone so I lcnow your received this request.

Thanks,

Josh

Josh Koehn
Staff Writer
Metro

9/9/2011




