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November 19, 2008

Mnytn’ Chuck Reed :and Members
l~,ules and (.)pen Governnlent Commlttt;¢
City oI"S&II~ ,lose

Dear Mayor P, ced and Memhers.
Code Section 6255

It’s my understandi ng that the Committee intends to coils[de|-at l,oday’s meeting whether or not to t~brogalt;,
ill its proposed Open Governmt~nl o=xtirmnce_ the assertion ol’lhe bat:mclng or "catchall" excm lltioll n
Governmenl (7ode ,qeetion 6255,

I would encourage you ~o do ..’so, Ibr Section 6255 is lhr 111ol;¢ us¢lld as a barrier to legitimate public inqui~y
th;m to ImrmlMI disclosure o1" truly scnMtive inlbrmation, I~or a city or other agency to Durpo~ to olf~r
commtmily "’rclbrm’" o1’ needless s~r~¢y re’helices while relaining ~his wild curd license U’We can’* tqnd a
that nqakcs ibls intbrmation conl]dcnlial, bul, we think it should be. so you’ll hz~ve to sue us, and we bel you
won’f’) would lgc r~(~l.hlng slao~t ola li-aud. AbrOgutlng Section 6255 is not just m~olhm-clement o1"
democraticnlly rcsponslv¢ and accountable open government: il is its <eystonc,

Section 6255 may have beell tl prudent sal’ety Ilet when the Ctllil’ornln Public Records Act was adopted 40
years ago, will’t little more thma a dozc~ spccit]c exenaptions li’om disclosure, l-lut |.here ,’,~re now more tlnan 30
such express author[zul.ions lbr withholdhag, p/us countless secrecy statutes outside lhc (~IaRA which arc
recognized as c,xcnmt[ons (see Government Code ,.qcct.lons 6254 (k) and 6276-6276.48),

When actually challenged in col.1 nnd on appeal, Section 6255 is more ol’l.en than not ~bund an inadequate
baals lbr withholding inlbrmution, The appellate courts huvc l~tmd the pul}lic interest in nondisclosurc to bc
overriding in t~ Imost ~wice as many instm~ccs as noL ~ypicatly oecause the halbrmatlon sought shed light mq
how inlpol~ll]l government programs and policies ww-e operming.

13ut ~tgencies that value Section 6255 well LInderstand thut Icg~,l challenges are vanishingly rare. and with
good rcrtson. The law allows Ihcm simply ~o recite that the public interest in nondisclosure trumps~ without
explaining why unless and until they ~,’e hailed into court. But even if they give =a reason, they can be
confident tidal Iitig~ation is tl~e only real lest oflhcir rntionale, and that all but the mosl determined and
l]nnncially cupahlc inli3rmation seekers will simply wnlk away. Section 6255 htis long since become a ready
tactic Ibr l?ustrating cnlbrcemcnt ot’the CPRA at will.

Ac¢ordingly, Section 6255 abr(w.ution was a key e]emcnt in ill), dr~ll, of the original sunshine ordinance in
San Francisco lhe cm’ly 1990s. It has been [n e£l’cct there almost 15 year,s, whh rm untoward releases oF
sensitive ilal’ornqal.itm ,’esulting, as allyorlc on the su0ervising Sunshhle Ol’dillance Task Force (or, lbr that
matter, the City Atlorney’s Office) cnn tell you,

Your ¢l’lbrts to adopt illOl-i.~ accommodating public intbrmation policy Lhan strictly required by st~t~ [nw
unlikely to gain much respect from the public il’you insist on .’etuining tile Section 6255 exit from open
government, and I tll’ge yol.! no~. to (lo so.

Cordially,    ,~r-~~

-,-Z.,-;
General ~unsel
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