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RECOMMENDATION

Agendizethe followingitemfor the June21st Rules Committee agenda;

An investigation into whether material facts were withheld from the City Council and
the public byCouncilmember Dave Cortese regarding the Evergreen East HiUsVision
Strategy Task Force (EEHVS), and if the Counciland the public were misled by
Councilmember Cortese's denial of meeting with lobbyists and/or developers duringthe
process, determining if:

1) Section 411 of the City Charter was violated.
2) A clean process when EEHVS comes to Council in October can be ensured.

BACKGROUND

There have been significant conflicting statementsmade by Councilmember Cortese and
stakeholders in the EEHVS process in the media. There is concern about the effect this may
have not only publicly, but also as it relates to successJuHycompleting this vital land useplan.
The following questions need to be answered as soon as reasonably possible to ensure that the
EEHVS process has not been tainted or endangeredby CouncHmemberCortese.

. Has CouncilmemberCortese made any commitmentson behalf of the City of SanJose to
developers or their representatives? (Only a majority vote of the City Council cancommit
the City on a land use issue).

. After meetingwith developers and/or their lobbyists,did Councilmember Cortesedirect
or attempt to direct Staff either in \vritingOfverbally to a particular action in regardto the
EVPIEEHVS? (A member of the City Council directing Staffis a violation ofCit)'
Charter Section 411).

On April 4, 2006,and April 25. 2006 the San Jose City Council reviewed its Council-Staff
Interaction Policy,discussing the directive in the City Charter that states Councilmembersmay
not giveanydirectiontoanymemberof citystaff.Section411of theCityCharterfurtherstates
that a Councilmember or the City Council as a whole may not attempt to require or coercecity



staff to make any particular recommendation or adopt any particular position as the staff position
on any matter.

It appears that Councilmember Cortese violated this section of the charter in a memo dated
March 1,2005 to the then titled Evergreen Visioning Project Task Force, whereby he directed
city staff on the number of housing units to be analyzed in the Environmental Impact Review
(EIR). The Draft EIR was released on February 3, 2006 on this $IB+ land use development
application.

Councilmember Cortese stated publicly during a City Council meeting on May 17,2005 thathe
had not "met with developer's lobbyists, property owner's lobbyists at all on this issue."
According to lobbyist reports, he has met with registered lobbyists to discuss the Evergreen
Smart Growth Strategy dozens of times within a five-month period including the period the
above memo was written directing city staff. Additionally, Councilmember Cortese stated to
The .MercuryNews that the lobbyists who listed contacts with him may have been referring to
task force meetings attended by lobbyists, Cortese and others. However, in an effort to clearthe
air, these same lobbyists dispute CouncilmemberCortese's statement, and have issued the
following statements:

. "Robert Freed, Regional Manager, northern California, KB Home had several
conversations 'WithCouncilmemberDave Cortese with regard to the EVP Task Forceand
[their] development proposal prior to the May 17,2005 City Council meeting."

. ".. .registered San Jose lobbyist Tom Armstrong also bad several conversations with
Councilmember Dave Cortese prior to the May 17, 2005 City Coun.cil vote tbat expanded
the EVP Task Force. These conversations included a private meeting and phone calls
outside of the Jormal TaskForce meetings."

. ".. .registered San Jose lobbyist Gerry DeYoung also met \vith Councilmember Dave
Cortese along with City Staff and selected EVP Task Force members to negotiate unit
counts to be studied in the EIR Mr. Armstrong was also in attendance at some of these
meetings. Some oj these meetings were outside the regularly scheduled meetings oJthe
Jormal EVP Task Force:'

As a representative on the Task Force, I am concerned about Councilmember Cortese's meetings
with lobbyists as noted in lobbyist reports filed under penalty of perjury with the City Clerk's
office, as well as recent, written statements issued by the developers and their lobbyists detailing
tbe nature of their interactions with CouncilmemberCortese. In believingCouncilmember
Cortese, I accepted his claim on what could be included as part of the process. After revie\\1ng
the lobbyist's reports, I am concemed that city staff was directed to take action by
Councilmember Cortese.

Attachments:

. Statement issued on May 5, 2006 by Yerba Buena OPCO, the EEHVS project sponsors,
regardingtheirinteractions,negotiationsandprivatemeetingswithCouncilmember
Cortese.

. Letter to the City Clerk issued on May 4, 2006 by registered San Jose lobbyist Ash
Pirayou clarifying the record stating he met with Councilm.emberCortese.



. City of San Jose memo authored by Councilmember Cortese dated March I, 2005 in
which he directs staff on unit counts to be studied for the Environmental Impact Report
(EIR).

. Transcript of public comments made by Councilmember Cortese from the dais at the
May 17. 2005 City Council meeting.

. San Jose City Charter. Section 411

cc: Rules Committee
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FOR IMMEDIATERELEASE
MAY 5, Z006

CONTACT: Bo Rs.danovich
PHONE: 510~9211

Statement of Clarification in Regard to the
Evergreen East Hills Visioning Strategy

"Yerba Buena OPCO, the Eve:rgremEast HillsVisioning Strategyproject ~ri, value their
rdationsmp with the citizens ofSm Jose and that is why we want to m.akethe record absolutely
clear in repro to ~t news reports surroumtingour lobbyist md our developer
communicatinns with Councilmembcr Dave Cortese," saysproject spo~ Bo RadanoviclL

. RnbertFtd,Regiooal Manager, NOl"tbemCalifornia.KB Home had ~
conversations with CotmcIlmembcrDave Cortese with reprd to the EVP Task Force md
our development proposal prior to the May 17, 2005City Cotmcil t:neeting. With regard
to the specific iS$UCof creating the newTask Force, which was the topic of discussion at
the May 17, 2005 City Council ~ Mr. Freed did haw conve:rsationswith
Counci1membcr~ nn this specifioissue. Mr.Freed also had oon~tions with
other members of the Council md in some~ their staff with regards to this issue as
well.

Mr.F~'s oon~tions servedtheprimary~ of educatingofficials00the
project and cnnummicating ideas about the process. Mr. Freed is not a lobbyist and does
not quaHfy to be registered as nne und« the cummt Sm Jose Lobbying Ordinance.

. A member of om development team.registered Sm Jose lobbyist Tom Armst.ron8also
had ~. con~tions with CotmcilmembefPaw Cort:eseprior to the May 17. 2005
City O:H.mcitwre that ~panded the EVP Task Force. 1'hese co~tions included a
private meeting and p~ calls outside the fOtn'JtdTask Foree meetings. The foousof
tbcsc oonwrsations were to protect the body ofwmc onnducted by the EVP Task Force
andtokeep theproject00 timeUne,as ~in Mr.Armstrong'squarterly
registratinnfilings.

. A ~ of ourdevelopmentteam.~ SanJoselobbyist.GeuyDeYounga1so
met with CounciJ.membef Daw Cortese along with City Staff and selected EVP Task
Force memOOrs to negotiate unit ooun1$to be smdied in the ErR. Mr. Armstrong was also
in attendance at some ofthcse meetings. Some oft.bea meetings were outside the
regu1m:1ysebedWed meetings of the fom:nd Bvp Task Foroe.

. Amembefof oW'de:vdopmentteam,re~ Sm JoselobbyistAshPinyou, alsomet
with Counci1member Paw Cortese on an umebtt;ed issue and disclosed to

Councilmember Com::se that be woold be working on the EVP project for Verba Buena
OPCO.

"It is in:1porttmtto note that the leadership of the Cl.lT'l:'entTask Force has done an ~empWy job
ensuring that the process has been open and ~tive. Task Foree ladm and mtmbers Idong
with the professionalism: of the City of San Jose Planning staff have ereated a coUaboratiw
~ that we believe wiU bring forward a plm we can aU be proud of. We look forward to
continuing to work: toward a suooessful oonc(usioo," says project spokesperson Bo Rndmovich.



1? .IJt A YO LJ

COUNCIL AGENDA:
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May 4. 2006

.LeePrico
Offico ~tb= CityCerk
200 East Sante. Qa:ra. Street
San. Jose. CA. 95113

Dear Ms. Price:

I write 'thiJletterbcc:Iuscquestionshavebccuraisedasto the~ ofmyFint Que.tmr200SLobbying
Report tiled under the penalty of perjurywith the San Jose City Clerk'. office 00 April 15,200S.

I re.spccttUnyrequest that this Jetw be 1iIed'iith my LobbyingReportson file 'Nith the ~ C1:d: IIId in

the minutes of1hC San Jose City QIun~ meeting tU:ing place on May 9, 2006.

On February 1.2005.at theW)'ndhamHotel.I advised~ O:n:teftthatI wastobfinvolved
in tho E"t.::(&AceuSznart Growth Suategyan beha!fofVerbaBuc::oa O.P.C.O. I.LC. and pt.US'IUIntfotfm

City of San 1O$C-Lobbying ~.I Hstod~ conm:ton my First Quam;r200S LobbyinJR.epan.

In addition, pursuant to theCity otSm Jose LobbyinJ Ordinmce. t listed cmai1ato Counoi1mcmber
Cortue mlating to the 26S Uwis Roadproject u: ~ on my fim: Quarter200S LobbyingR.q>ort.

Very truly yours.

PIRAYOULAW.OFFICES ,

By; ~

6950Almaden~Yt 'US. StnJose,Cdfomi.t95120
Tel408.297.3795. Fax408--297-3796. www.pirayonl&w.com

..--...
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MEMORANDUM. .

OTYOl' .A
SAN]OSE
am.u. OF St'.I:JXIi vm.'E"(

TO: All BVPTask PorceOtizen and FROM: Dave Cortese

Property Owner Representathtes and CityCotInrilmember
City Staff

SUBJECf: Evergreen VlSitmlng Profect DATE: Marth 1,2005

DATE:AP1'ROVED:

mx:r STEfa
After hearing the community and developer proposals,I am herebydirectingstaff toproceed
as follows::

1. The projectdescriptionfor the EvergreenVIsioningProject(EVP)-Environmental
Impact Report (EIR)should include the followingfour projectaltemativesforthe
basis of the study: 3800,4200,4600and 5700housfrtgunits. (The"No Project'"
alternative would be studied in my caseper CBQA.."'NoProject"includesthe
existingGeneral Plan landuses and the currentEvergreenDevelopmentPolicy).

2. The projectdescriptionshou1d.alsoincludecommetda.Ialternativesbased on the
retail market study recentlyconductedin the Evergreenareaand submitted for
review to the Ot)r of SanJose"<mdshould allowfot study of at least three retail
altemativesbased on low,medium and high squarefootagesof additional
construction.

5ACKGROUNp
Over the last 18months the Evergreen Visioning Project Task Force has deliberated over haw
to proceed with infitl devel9pment in Evergreen in a way that genera.testrue positive
outcomes for the community. The group has produced excellent work product: to date (see
belOW),which will continue to be invaluable in guidir1gthe land use and pla.nning process
going forward.:. Guidini PrinQP}~ -a £innset of principlesthat must be adhered to in all future

developmem in Evergreen.. Amenjg~ -public projects to enha.nre Evergreen recreationa1Iy, soda11y,
eoonomkally,etc.

. Focus ~ work conductedin Tuneand AU&USt2004-layouts proposed by thetask
force of what the opportunitysi1es(~ CampusIndustrial,EvergreenValley
Coneg~ PleasantHills GolfCourse)in questioncould looklike, assocated ffrumdaI
yields, and amenity and transportationimprovementprioritization.



, - ----

. ErR PrQject Description - amonth-longseries of negotiations that has narrowed iDe

field of possibleEIRstudy descriptions.

In addition to monthlyp1eetingsin public venues, the EVPTaskForcebegan to meetin
private, without members of the public..the pressor myselfbeing pemtitted to participate.
(except by invitation). Simi1arly,the developer C01'\SCImumno doubthas conductedIneetings
with their stakeholders, to wlUch.Ihave not been privy.ThereforeI am not as versedin the
analytics as I could be-but Intend to continue to iImnersemyself. What I have observedfrom
the portions ofmeetings to whichJ have been invited is that as well thought-out as someof
the conclusions are (fromboth th~TaskForceand the developergroup), they appearto be
based. on a diverse set of variables. WIthout an parties utiJ4ing the same set ofassumpt:ionsr
there is-no way in good conscienceto exclude any ofthe remainingfour iteratioN from
considerati<m,yet.

In January 2005, I asked the EVPTask Force to work with the developer group to come Ix> ,

consensus (by Febnwy 2~ 2005)on which projectalternatNe(s)should be studied asparto!
the EIR. City staff reminded fxJthparties that my nutJ'berexaminedfor jmpads in the Em:
was by no means an end~ent. officialdty approvalor any o1hertype of "'W~ Iiibr"
that build-out ~ occur at that num'f:?er.Rather,the EIRis an impartial unprejudicedand
comprehensive e.nmin3.tionofimpacts and mitigationsaaoss a variety of £aetors.Both
parties worked ext:remelyhard-parlicu1nly the citizennegotiatingteam, whosemembers
by profession are not used to dealingwith ti:a.fficdata..housing type,etc - to reach an accord.
Unforttmately that goalwas not:realh:edand we stand at an impasse. The developer
consortium had agreed to hue the EIRstudy altema.tivesat the unit numbers requestedby
the Task Forcez3800, 4200 and 4600,provided the nw:nber 5700 could be studied as well. The
Task Force disagreed, and u.rumimouslyvoted for the EIRto proceedwith studying thefirst:
three nt::tmbersonly. In tight of this impasse,the transpireddeadline and the convictionby
both sides to remainsteadfast to the numbers theyhave put furward, the m;Rproject
description should be craftedto,study all fOurnumbers..However,over the next sixty(60)
days.. further analysiscan and will be done that should narrow the four options to a single
number which will becomepm of the new EvergreenDevelopmentPolicydocument.

AN~LY6I&

For the past few-monthstherehasbeenapreoccupationwithbowmanyunits theEvergreen
Visioning Projectwould y.ield.AsIhave stated onnumerous occasionsas well as in writing,
the project description£ortheElRdoesnot solidifya commitmentto any particuJarunit
count. It simply'allowslot the study of a range of unitsand the associatedimpacts. City,
staff has assured us that the ErRwill presentan absolutelyunbiasedatt'Ount ofihese
numbers and their impacts. At present I do not know all that I need to know in order to
recommend a final number ofhousing units to be permittedin Evergreen. W'hatI do know,
with city staffs co~ is that testing allfour numberswill in no way undermine future
negotiations over the final number but instead provideus all with accurateand current
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information toutilize in further deliberationsand negotiati0n9.Staffhas even suggestedthe
possibility of studying more than £Ournumberswithinthe ranges provided (onceagain
strongly asswing an impartial study) and lam oot opposedto thisC011.Sideration.Iwouldbe
remiss if I q.idnot take into account theunresolvedcompellingcugu:m.entso~ byall three.
of the partiessodeeplyinvolvedintl$ process-theTaskFor~ 4eveIopergroup andcity
staff.

, .

The EVPTaskForcegenuinelybelievestheyhave correctlyinterpreted the pro fotmas
provided by the developers- Theyhaveused thesepro Eormasto demonstratehowa4600
unit count couldgenerate enough fundsfor accomplishingall of theamenities aswellas the
traffic improvements, with ~y left to spare. Theburden is thereforeupon thedevelopers
to establish why ahy1hfugmore than4600is necessaryto accomp1is-hingthese samegoals.

CONCLUSION

1nAprll2005 we will have to cometo an agreementoverexactlyhowm.my units willbe
proposed in Evergreen.This decisionwillbe memorializ.edin thenewproposed Evergreen
Development Policy,the lind\pin to ~ entireprocess.Thisis necessatyto understandhow
all three elementsof the delicatebabmcewould be adtievedin termsof housing units,
amenities/transportation improvements,and traffic.Weare not yet at the ju.ncf:ureinmake -
this decision, fromeither IItiming star\dpointor an in.formationalstandpoint. I seenoneed
to artificia11yhandicap the EIRprocesswith this issuewhenits O'Wntimewill come.

We still have a lot of work ahead, remembe.ringthat the full City Coundl would decide on
the ulti.mate Evergreen Devel9pment Policy and General Plan land use changes. Our job is to
continue to work together to create the best package possibJe for the existing and future
residents of Evergreen.

I appreciate your on-going commitment to the EVPp1'OCeS$.
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San Jose CityCouncilMeeting- Evening Session
Council Agenda: 05-17-05 Item:4.3
Subject: Evergreen VisioningStrategy

I, Dave Cortese met with developers in private is absolutely false..

These are the kinds of things we should get out before the public. I'llopen up my
calendar and you open up your calendar and the calendar of your staff and let's
see who has been meeting withdevelopers in private, let's see which
Councilmembers have been meeting...

I may be the only one on this dais, I don't kno\v,because Idon't see everyone
else's calendar, but Ithink withfair certainty, that hasn't met withdevelopers
lobbyists in recent weeks I haven't met withdevelopers lobbyists,property
owners lobbyists at all on this issue but I know the Mayor'sofficeand other
Councilmembers Office's have. Ifwe're going to get the facts out these lefs
make sure the facts are accurate.
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SECTION411. The Council; r"terfarence With Administrative
Matters.

Neither the Council nor any of its members nor the Mayor sha1lintenere Withthe
execution by the CltTManager of his or her powersand duties. nor In any manner
dictate the appointment or removal of any Cityofficersor employees whom the City .
Manager is em~ to appoint except as expresslyprovided In Section 411.1.
However. the Coundl may express its views and fully and fi:ee1ydiscuss with the City
Manager an:ytbJngperl:a.!nfngto the appoinf:mentand :removalof such officers and
employees. .

,

Except for the purpose of inquiries and mvest1gationsunder Section 416. the CounciL
its members and the Mayor shaIJ deal with Cityomcas and employees who are subject
to the direction and supervision of the C1t;yManager.City Attorney. City AudJtor.
Independent PolleeAuditor or CityClerk. solelythrough ,the C£tyManager. City
Attorney, Ci.tyAuditor. Independent Pollee AudJioror City Clerk. respectively. and
neither the Council nor its members nor the Mayorshall giveorders to any subordJnate
officer or employee. either publ1cIyor privately.

.A1nended at electiJ:mNovember 4, 1986

Amended at election November 3, 1992

Amended at election November 5. 1996




