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Date 

RECOMMENDATION 

Accept the staff report on the outcome of the Sunshine Reform Task Force's February 24,2007 
panel discussion on law enforcement records. 

BACKGROUND 

On January 24,2007, the Rules and Open Government Committee (Committee) reviewed San 
Jose Police Department's (SJPD) response to public records requests made by Californians 
Aware. The Committee approved a report fi-om Police Chief Robert L. Davis dated January 19, 
2007 providing SJPD's response to the public records request. The Committee further requested 
that the Sunshine Reform Task Force (SRTF) provide their recommendations to the Committee 
after an upcoming meeting on law enforcement records scheduled to be held on February 24, 
2007. 

On a separate but related referral, on February 7,2007, the Committee reviewed a Public 
Rec~rds Request submitted by the Ainerican Civd Liberties Union (ACLU) seeking assistance in 
obtaining SJPD use of force and incident reports outlining how Tasers are being used. Captain 
Gary Kirby provided a verbal response to the ACLU's request. There was discussion to refer 
this item to the Public Safety, Finance, and Strategic Support Committee. The Committee agreed 
to defer the disposition of the item pending the outcome of the upcoming SRTF meeting on law 
enforcement records and a written response fi-om the Police Department regarding public release 
of information on SJPD Taser usage. 

This memo provides an overview of the February 24,2007, SRTF's session on Law Enforcement 
Records and a written response to SJPD's verbal report to the Rules and Open Government on 
February 7,2007 regarding the ACLU's request for information on Taser use and regulations. 
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ANALYSIS 

Summary of Sunshine Reform Task Force's February 24,2007 Meeting on Law 
Enforcement Records 

On February 24,2007, the Task Force held an afternoon session to hear various community 
perspectives and experiences on requests for law enforcement records. The session began with 
an overview of the Public Records Act presented by City Attorney Rick Doyle. Immediately 
following, the Task Force heard from an expert panel on issues and concerns with requests for 
law enforcement records. Panel members included: Barbara Attard, Independent Police Auditor; 
Rick Callendar, NAACP; James Chadwick, Sheppard Mullin Law Firm; Kyra Kazantzis, Public 
Interest Law Firm; captain Gary Kirby, San Jose Police Department; Joanne McCracken, 
District Attorney's Office; Mark Scholsberg, America Civil Liberties Union (ACLU); John 
Tennant, General Counsel, San Jose Police Officers Association and San Francisco Police 
Officers Association. The meeting agenda, biographies and position statements of the panelist 
are included as Attachment A. 

The panel session was moderated by Chris Arriola, Immediate Past President of the Santa Clara 
County Bar Association. Mr. Aniola directed pertinent questions to panel members and asked 
other panelists to comment on responses. The moderator also posed questions submitted by 
members of the public. Based on comments and responses to questions, some areas of 
agreement and areas requiring further discussion include: 

Areas of Agreement 
1. The importance of transparency in promoting community confidence and credibility 

in the San Jose Police Department. 
2. Police reports, documents, and data that are required by state law to be released, 

should be released (see areas requiring further discussion below). 
3. Information should be withheld that may compromise an investigation or endanger a 

person such as a victim, juvenile, and sexual assault victim. 
4. Technology should be utilized to increase automation, gather specific data, m-d 

simplify responses to public records requests. 

Areas Requiring Further Discussion 
1. Based on California law, what police records may be released, are prohbited from 

release, and what records are discretionary? 
2. What access should be given to police records that are discretionary? 
3. How should the privacy rights of parties involved in police investigations, 

complaining or responding parties, victims, witnesses, and accused suspects be 
balanced with the public's right to access public records? 

4. How should the privacy rights of police officers and their personnel and disciplinary 
records be balanced with the public's right to know? Is there a way to provide the 
public with additional information without compromising police investigations, 
personal privacy (e.g., complaining or responding parties, victims, witnesses, accused 
suspects, and police officers), community involvement, etc.? 
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The SRTF had an opportunity to engage panel members in a questions and answers in order to 
probe deeper into comments and concerns raised by panel members and to increase their 
understanding of the major issues on law enforcement records. While a number of questions 
centered on the SJPD's use of force, specifically as it relates to Taser use, there was limited 
discussion on the public records requests made by Californians Aware. It is important to note 
that the SRTF provided no recommendations on these matters. The February 24,2007 meeting 
on Law Enforcement was primarily an informational gathering session. The SRTF is expected to 
continue its discussions on law enforcement records in late April, 2007. 

ACLU's Request for Information on Taser Use and Regulations 
(written response to SJPD's verbal report to the Rules and Open Govemment on February 7, 
2007) 

On January 24,2007 the American Civil Liberties Union (ACLU) sent a letter to the Mayor and 
City Council regarding the San Jose Police Department's practices regarding public release of 
information on SJPD TASER usage. The SJPD's 2006 Force Response Report was distributed in 
an information memorandum to Council on March 15,2006. This Report provides detailed 
information on how the San Jose Police Department is using force when a police officer is 
confronted with uncooperative suspect. 

From this point forward and on an annual basis, staff fiom the Department's Research and 
Development Unit will collect and analyze reportable force used by members of the SJPD. The 
first annual report, whch covered all reportable force used by the SJPD for calendar year 2006 
will be made available on the Department's public website, www.sjpd.org. 

For a historical perspective, the San Jose Police Department (SJPD) began issuing every patrol 
officer a TASER device in the spring of 2004. The City of San Jose was one of the first major 
cities in the nation to deploy TASER devices to all of its patrol personnel, and Chef Rob Davis 
determined that a TASER Usage Study should be conducted since the TASER was a relatively 
new tool to law enforcement. The Department felt that the results of such a study could assist in 
determining whether TASER devices were being deployed effectively could identify any 
training issues that might arise. This voluntary assessment of TASER usage by the SJPD 
covered the May 1 through October 3 1,2004 time period (the time the majority of the TASER 
devices were issued). A second TASER Usage Study was subsequently released, whch 
combined statistics on TASER usage fiom the initial report with an additional six-month period 
(November 1,2004 through April 30,2005), thus providing statistics for the entire first year of 
the Department's use of TASER devices. 

After releasing the TASER reports, the Department recognized the need to expand the TASER 
study to include the tracking of all use of force data to quantify and qualify the force being used 
by officers. In August 2005, the Department voluntarily designed a "Force Response Report," 
which tracks not only TASER use but all reportable uses of force by Department members. The 
Department believes this all-inclusive report does satisfy the concerns stated by the ACLU in 
their January 24 correspondence, which allows the ACLU, or any other individual or entity, to 
analyze the Department's use of not only TASERS but all force options used by the Department. 
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To address the original ACLU request for police incident reports on TASER usage infmat ion 
for six-months prior to December 1,2005 and six-months after December 1,2005 that was not 
addressed in our first annual "Force Response Report" (CY 2006), the Department has released a 
summary for each of the TASER incidents during the specified timeframe to satisfy the ACLU 
request for records. This will provide more incident information than originally requested. The 
summary information was provided to the ACLU on March 30,2007. 

DAN MCFADDEN 
Deputy City Manager 

ROBERT L. DAVIS 
Chief of Police 

If you have any questions, please contact Dan McFadden, Deputy City Manager at 408-535-8120 
or Rob Davis at 408-277-4212. 
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Sunshine Reform Task Force 
February 24, 2007 ~ e e t i n ~  on Law Enforcement Records 

Meeting Agenda 
Biographies and Position Statements of Panelists 



SLJtldSE-Tl!<E REF0 RIA 'TASK FORCE 
Public Records 

Law Enforcement 
Saturday, February 24, 2007 

1:00 p.m. - 5:00 p.m. 

I. Purpose: 
To inform the Sunshine Reform Task Force of the various community 
perspectives and experiences with requests for law enforcement records. 

II. Objectives: 

1. To provide the community with an opportunity to address the Task Force 
on the City of San Jose's practice related to requests for law enforcement 
records; 

2. To provide the Task Force with a variety of opinions related to Public 
Records requests before it deliberates the Public Records Section of the 
proposed Sunshine Ordinance; 

3. To stimulate a vital and productive dialogue on Public Record Requests. 

Ill. Panelists: 

Barbara Attard 
Rick Callender 

James Chadwick 
Kyra Kazantzis 
Captain Gary Kirby 
Joanne McCracken 
Mark Schlosberg 
Jehn Tennant 

IV. Moderator: 

Independent Police Auditor 
National Association for the Advancement of Colored 
People (NAACP) 
Sheppard Mullin Law Firm (Mercury News) 
Public Interest Law Firm 
San Jose Police Department 
District Attorney's Office 
American Civil Liberties Union (ACLU) 
General Counsel, SJPOA and SFPOA 

Chris Arriola Immediate Past President, S.C.C. Bar Association 



CrrY OF d?% 
SAN JOSE O$ice ofthe City Clerk 

SUNSHINE REFORM TASK FORCE 
San Josk City Hall 

200 East Santa Clara, San Jose, CA 95 1 13 

Saturday, February 24,2007 
9:00 a.m. - 12:OO p.m. - Rooms W 11 8 -1 19 

1 :00 p.m. - 5.00 p.m. - City Council Chambers 

AGENDA 
Convene in Room W 118-119 

Wrap Up ofPreviously Discussed Sections . 
T o ~ i c  Presenter Time Allotted 
I. Call to Order Ed Rast, Chair 9:00 a.m. 

II. Overview of the day Ed Rast, Chair 9:05 a.m. 

III. Review of Meeting Material Staff 9:10 a.m. 

IV. Wrap Up Discussion on: 

Closed Session 

Public Meetings 

Public Information 

IV. Lunch Break 

Reconvene Meeting in City Council Chambers 

All 9: 15 a.m. 

All 

Public Records Expert Panel 

V. Overview of Public Records Act Rick Doyle, City 1.00 p.m. 
Attorney 

VI. Introduction of Expert Panel Members and Ed Rast, Chair 1.20 p.m. 
Moderator 

VII. Expert Panel Presentation of Issues/Concerns Expert Panel 1.30 p.m. 
(5 min each) Members 

VIII. Discussion Among Expert Panel Members All 2: 10 p.m. 



Topic Presenter Time Allotted 
IX. Q&A and Discussion by Task Force All 3:10 p.m. 

X. Public Comment 4: 10 p.m. 

XI. Work PlanNext Agenda Ed Rast, Chair 4:55p.m. 

*Agendas and Staff Reports may be viewed on the Internet at 

http:l/www.sani oseca.~ov/clerMTaskForce/SRTF/SRTF.asp 
Members of the public may speak to the Task Force about any item that is on the agenda, and the 
public may also speak on items that are not on the agenda, but are within the jurisdiction or 
charge of the Task Force. 

To arrange an accommodation under the Americans with Disabilities Act to 
participate in this public meeting, please call (408) 535-1260 or (408) 294-9337 
(TTY) at  least two business days before the meeting. 

To request translation services, please call the Neighborhood Development Center 
at  723-4114. Requests made 48 hours in advance of the meeting will help to ensure 
availability. 

Para solicitar servicios de traduccion, por favor llamar a1 Centro de Desarrollo 
Comunitario a1 (408) 723-4114. Para facilitar la disponibilidad del servicio, se debe 
recibir la solicitud con 48 horas de anticipacion. 

N&U can th8ng djch, xin ggi c8 Anna LC tgi s8 795-1811. Xin yCu chu trwac 48 gib d& 
co 66 th6i gib dap h g .  











President San Jos6/SiLconVdey NAACP 

Biography 
m 

Currently, Rick is the President of3500 member branch ofthe San Josk/Silicon Volley NAACPThe San Jose'/ 
Silicon Volley Branch, which was founded in 1952, is part ofthe nation's oldest and largest civil rights organiza- 
tion. Nationally the NAACP boasts over a hay-million adult and youth members throughout the United States 
and the world. 

Since taking the helm $President in January of2000 Rick has led the branch to double its membership, take 
a larger role in the creation ofpublic policy and has succes~ully investigated over 300 complaints that have been 
Jiled with his branch requesting the assistance ofthe NAACP Rick also currently serves on the Executive Com- 
mittee ofthe Calijornia State Conference ofthe NAACP as the Political Action Committee Chair for the State 1 ofcalijirnia and is a member ofthe National NAACP's Powetjul Resolutions committee since 2001. 

! Rick has led the $ /SV Branch ofthe NAACP to receive two Thalheimer awardsfor being the most outstanding 
branch ofits size in both 2004 and 2005. The Branch won in every category in which they were considered. 
The Thalheimer Award is the NAACP's top national award for branches is presented annually to the NAACP 
branches and state conferences that have contributed most to the furtherance ofthe association's mission during the 
preceding year. 

) Rofessionally, Rick worksfor the Santa Clara Volley Water District as theirAssistant O@ in the O@e o f  
Government G Public Relations where he is responsible for developingpositive working relationships and imple- 

1 menting strategic outreach and advocacy oiyrts relating with all Santa Clara County City CouyuiZs, the Santa 
Clara County Board ofSupervisors, all Federal and State district ofies, business associations, community leaders 
G Media within Santa Clara Volley. 

C 

In September of2000 Rick took a leave ofabsence to succesSfu1ly lead the% on Measure B Campaignfor 
I) Clean, Sofe Creeks in Santa Clara Volley. This countywide campaign targeted over 500,000 voters and raised 

over $3 75 million dollars for the Santa Clara Volley Water District. 

Rick has also worked as a Special Assistant to past City ofsun Josk Mayor Susan Hammer, as a Field Cam- 
paign Organizerfor the California Democratic Party, as a Congressional Fellowfor the United States House o f  
Representatives, Subcommittee on Energy and as a Congressional Fellow to Congressman Ronald VDellums. 9 Rick earned his Bachelors ofscience degree in Industrial Engineering Technology with an emphasis in electronic 
and computer technologyjom Calijirnia State University, Chico and his Masters $Arts in PublicAdministra- 
tionjom San Josk State University. 

Rick has attended and graduated from eight executive leadership programs at dierent universities throughout the 
nation. These programs inc1ude;The University ofMinnesota, Hubert H.  Humphrey Institute ofPublic Afairs 
in Minneapolis, Minnesota; Syracuse University, Mamuell School of Citizenshk and PublicA$airs in Syracuse, 

I New York; Howard University in Washington D. C.; University Of Louisville in Louisville, Kentucky; Florida 
International University in Miami, Florida, Clark/AtEanta University in Atlanta, Georgia; San Josk State 
University and the Bureau o f  Government Research and the Labor/Community Leader Institute, hosted by the 

) South Bay Labor Council and Sun Josd State University. 







Panelist 
JAMES M. CHADWICK 
Attorney 

Position Statement 

public has the right to be informed." (Kapellas v. Kohan ,  1 Cal. 3d 20,38 (1969).) 

Cahfornia law does not require disclosure of police arrest and incident reports (although it permits 
&sclosure at the dscretion of the police). Certain information regarding requests for assistance or 

stances surroundng the crime or incident. 

However, law enforcement agencies routinely refuse to provide even this limited information. In 
I - a recent audt of 216 law enforcement agencies in Cahfornia, arrest information was produced by 

vide any of the dormation required by Cahfornia law. (source: Cahfornians Aware, Audt ~ e ~ o r t  
2007-Public Access to Law Enforcement Information, at https://www.calaware.org/au&ts.) 

In Cahfornia, it is often impossible to obtain routine information about crimes in your own com- 
munity. It doesn't have to be ths  way. 

32 states routinely make police "blotters" (recordmg basic dormation regarding arrests) and/or 
arrest reports avadable to the public: Alabama, Alaska, Arkansas, Colorado, District of Columbia, 
Georgia, Idaho, Ilhnois, Iowa, Kentucky, Louisiana, Maine, Maryland, Massachusetts, Minnesota, 

consin. In some of these states certain dormation is withheld (e.g., identities of witnesses, juverl~le 
arrests, or names of confidential informants). (Source: Reporter's Committee for Freedom of the 
Press, Open Government Guide, 2007.) 

The experience of these states demonstrates that routine &sclosure of arrest and incident reports 
does not present an obstacle to ezective law emrorceinent or endanger pilbllc safety. In fact; the 

-- routine disclosure of such dormation allows citizens to truly understand the nature and extent 
of crime in their neighborhoods, to determine the effectiveness of law enforcement, and to make 
informed decisions. 

I 
Information from arrest and incident reports can be used to provide systems such as Oakland's 

. A  "Crime Watch" web site, whch allows the public to determine the type and frequency of crimes 
committed anywhere in the city. (See: http://gismaps.oaklandnet.com/crimewatch/~zard.asp.) 
The San Jost Mercury News sought routine dsclosure of crime information in electronic form 

T h s  is some of the most useful information the City can provide its citizens, and the popularity of 
existing crime databases (such as the Megan's Law database) indcates that it is probably the most 
hghly sought-after as well. I urge the Task Force to require the dsclosure of arrest, incident, and 







Panelist 
CAPTAIN GARY L. KIRBY 
San Jos6 Police Department 

Biography 

Gary L. Kirby began his career in law enforcement with the SanJosk Police Department inJanuary 1986. His 
Jirst assignment out ofthe academy was to the Bureau $Field Operations as a patrol o$cer. After four (4) years 
in Patrol, Gary was assigned to the Bureau $Field Training as a Patrol Field Training OBcer, responsible for 
training and evaluating new recruits. 

Gary transferred to the Bureau ofInvestigations and was assigned as an undercovev o f i ev ,  working in a covert ca- 
pacity in narcotics investigations. After being promoted to Sergeant in 1993, Gary was assigned for four (4) years 
as a Patrol Supervisor in Field Operations. He was transferred to the Bureau ofInvestigations as an Investigator 
Sergeant, assigned to the Night Detective Detail, working high pvoJile majoy incident cases. He was transferred to 
the Homicide Unit as a Homicide Investigator Sergeant in 1995. 

During his tenure in the Homicide Unit, Gary was recognized by the Santa Clara County District Attorney's 
O@e as Homicide Investigator ofthe Eav, receiving this distinction twice, theJirst in 1999 and again in 2002, 

for his work on a number ofhighly-complex homicide investigations that resulted in successftll prosecutions. 

After his tenure in homicide investigations, Gary was transferred to the Department's METRO Unit, which is 
comprised ofspecially trained Bureau o f  Field Operation's personnel who are primarily responsible for establishing 
a vapid response program that may be implemented within any part ofthe City. During that assignment Gary 
was responsible for developing additional investigative capabilities, adding capacity to assist in major case inves- 
tigations including handling street level covert narcotic, pvostitution and homicide investigation assistance. As a 
Sergeant, Gaiy also worked as Director qf the W D  Police Academy and as an investi,oatov fov the Depavtment's 
Internal AJairs Unit. 

Gary is currently assigned as Commandev. O$ce ofthe Chief- Research and Development Unit. In that vole 
he is responsible for reviewing and maintaining Department policies and pvocedures, ensures compliance with cuv- 
rent laws and regulations aJecting law enforcement, acts as liaison with Federal, State and local agencies, researches 
and monitors new technologies as well as the implementation ofthose technologies. He represents the 0_6ce of the 
Chief on all matters associated with the Department ofHomeland Security funding and training, and acts as 'an 
advisor to the Chief o f  Police on vavious issues. He currently is a member o f  the Steering Committee ofthe Sili- 
con Wlley Regional Interoperability Project (S I/RIP), which has been instmmental in moving emergency services 
intevoperability forward. 

In addition to his duties in Research and Development, Gary also manages the Department's CrimeAnalysis 
Unit. and Advocacy committee. 



Panelist 
CAPTAIN GARY L. KIRBY 
San Josit Police Department  

Position Statement 

In preparation for the panel discussion on February 23,2007, with the Sunshne Task Force on public records 
held by the San Jost Police Department, a list of issues/concerns is presented for possible discussion. The  San 
Josk Police Department used, as a reference, the proposed "San JosC Sunshine Ordinance" drafted by the San 
Jost Mercury News, the League o m o m e n  voters and neighborhood groups. 

The San Jost Police Department has issues/concerns with the following sections of the proposed San Jost 
Sunshine Ordinance: 

SEC. 26.3.3 PUBLIC INFORMATIONTHAT MUST BE RELEASED. 
(a) General 
(2) "The City shall not invoke its legal discretion to withhold public information or public records 
under Government Code section 6254 of the Public Records Act with respect to any category 
of information addressed in this section. Instead, the provisions of this section shall govern and 
provide enhanced rights of access to public information and public records." 
(9) "The release of any confirmed misconduct of a City official or employee, and of any sanction or 
discipline imposed for such misconduct." 

Id) Law Enforcement Information 
(1) "The San Jost Police Department shall make available to any person, upon request, any police 
report, arrest report, or incident report. However, unless the report is requested by a person entitled 
to the following information under state or federal law, the following information shall be removed 
fiom the report it is released:" Peferences sections i - vii) 
(2) "All other records pertaining to any investigation, arrest or other law enforcement activity shall ' 

be disclosed to the public osce the District Attorney or a court determines that a prosecutior, 
will not be sought against the subject involved, once a final judgment of conviction or acquittal 
has been entered, or once the statute of hutations for filing charges has expired, whichever occurs 
first. However, subdivision (i) of t h s  section notwithstandng, the following individual items of 
information in the following categories may be segregated and withheld if, on the particular facts, 
the public interest in nondsclosure clearly and substantially outweighs the public interest in 
dsclosure:" (References sections I - xi) 
(3) Partial objection to t h s  section: "However, a unique numerical or alphabetical designation shall 
be assigned to each officer who is the subject of one or more complaints, so that the public can 
determine whether multiple complaints have been directed at a single officer, and the nature of 
those complaints." 

SEC. 26.4.5 SUNSHINE ORDINANCE SUPERSEDES OTHER LOCAL LAWS 
"The provisions of t h s  Title supersedes other local laws. Whenever a conflict in local law is identified, the 
requirement w h c h  would result in  greater or more expehted public access shall apply. 



Panelist 
JOANNE MCCRACKEN 
Attorney 

Biography 

JoAnne McCracken has been an attorney since 1986. A3er a few years in a civil litkationfrrm, she joined 
the Santa Clara County District Attorney's osce in 1989. She has prosecuted a wide range ofcases, includ- 
ing homicide, sexual assault, domestic violence, and burglary. She spent several years as the Community Pros- 
ecutor for Alum Rock, Berryessa and Milpitas and worked extensively on community concerns, truancy and 
other public safety issues in those neighborhoods. She is now the ChiefZial Deputy, supervising the general 

felony trial calendav, the Lijer Unit and the Homicide Unit. 



NE MCCRACKEN 

Position Statement 

may be rejected by the District Attorney victimization to remain as private as possible. 
because there is i n ~ ~ c i e n t  evidence, only The legislature and courts have acknowl- 

legitimate concern. 

and wimesses will risk redation. More 

can iden* them, whether fingerprints of a crime. This would effect an extreme 
or DNA evidence has been left behind 

intelligence data on gang activities. Police 
reporti contain Information about police 
intelhgence and security techniques that 
wdl be used in future investigations. Some 

investigations could be compromised. 1041 may provide privileges from disclosure 
of certain information possessed by the po- 

cal data comparing San Francisco (a city 












