RULES COMMITTEE: 02-14-07
ITEM: E

SAN JOSE Memorandum

CAPITAL OF SILICON VALLEY

TO: Honorable Mayor & FROM: Lee Price, MMC
City Council Members City Clerk
SUBJECT: The Public Record DATE: February 9, 2007

February 2-8, 2007

ITEMS TRANSMITTED TO THE ADMINISTRATION

ITEMS FILED FOR THE PUBLIC RECORD

(a) Letter from David S. Wall to Mayor Reed and City Council dated F ebruari7,/j)7

regarding Funding for Certified Shorthand Reporter: 2™ Request.
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David S. Wall
455 North San Pedro Street RECER ’/-"D
San José, California 95110 P Iy I_,L e Y Clark
Phone (408) - 287 - 6838 Set Joss Gity Lierk
Facsimile (408) - 295 - 5999
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February 7, 2007

Mayor Reed and Members San José City Council
200 East Santa Clara Street
San José, California 95113-1905

Re: Funding for Certified Shorthand Reporter: 2™ Request
Reform # 34 could have negated this necessity

In Marech, there is a matter pending before the Civil Service Commission that
will require the services of a Certified Shorthand Reporter.

The matter pending before the Civil Service Commission is whether or not they
will investigate the egregious administrative misconduct of administrative officials at
ESD along with the inaptitude and or coercion of Human Resources in regards to (3)
SENIOR ENVIRONMENTAL INSPECTOR positions at ESD.

Should the Honorable Civil Service Commissioners decide to investigate this
matter, they will need the services of a Certified Shorthand Reporter to accurately record
testimonies to provide them the ability to make the best adjudication possible.

The mess at ESD could have been resolved during the initial period of
administrative incompetence by senior ESD administrators had REFORM # 34; the
expansion of the Auditor’s staff, authority, and more performance audits of City
operations been in place.

The on going administrative problems at ESD, brings to my mind the age old
southern expression of trying to dress up a disgusting s1tuat10n by putting “lipstick on a
pig”. In this case, a whole herd of them.

Cost should not exceed $20,000 dollars.

Respectfully submitted,

“ Diad S Wadl 02.0% . 2007
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Cec: City Attorney / City Auditor / Interim City Manager
Civil Service Commissioners
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ITEM: F1
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SAN JOSE

MEMORANDUM

- CAPITAL OF SILICON VALLEY
-TO: City Clerk FROM: Vice Mayor Dave Cortese
SUBJECT: Project Diversity | DATE: February 1, 2007

AP?ROVED: ﬂ/wt W ac. DATE: Q-)]/ / 0 %

I would like to submit the following names for consideration for appointment to the Project Diversity
Screening Committee:

e Reverend R.G. Moore
e Dahlia Eltoumi
e Sahib Mann ‘

Thank you.



CITY OF %

Memorandum S%NJOEE

TO: Lee Price FROM: Councilmember Constant
City Clerk
SUBJECT: Project Diversity Screening DATE: February 7, 2007

Committee Nomination

£
Approved \ § Date = -7 Reo

After careful consideration, I have decided to nominate Alexander Hull to the Project Diversity
Screening Committee. Mr. Hull, a resident of Council District 8, offers a committed work ethic,
experience in the community, and diverse background. He has worked hard to establish and lead
several non-profit organizations, including the Korean American Chamber of Commerce, the
Silicon Valley Korean American Alliance, and the International Association of Youth. The
development of non-profit organizations, such as these, demands a considerable time
commitment and continued support and I believe this reflects Alexander’s willingness to
dedicate himself to the needs of a volunteer group.
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Memorandum

CAPITAL OF SILICON VALLEY

TO: Rules Committee

RE: PROJECT DIVERISTY

FROM: Councilmember
Judy Chirco

DATE: February9, 2007

Date

2/7/0%

Approved / /& jé\ /ﬁ d,

I would like to submit District 9 resident Jeannie LoFranco for consideration for
appointment to the Project Diversity Screening Committee.



RULES COMMITTEE: 02-14-07
ITEM: F2

CITY OF m

Memorandum SAN JOSE

TO: Rules Committee FROM: Councilmember Williams
District Two

SUBJECT: Arts Commission Appointment DATE: February 5, 2007

Approved :l—- l w Loy ’ Date Q/S/O-l

I would like to recommend Patricia Borba McDonald be appointed to the Arts Commission to fill
the current vacancy for the unexpired term of Jenny Do who recently resigned.

Cc:  Mayor and City Council
City Clerk
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SAN JOSE Memorandum

CAPITAL OF SILICON VALLEY

FROM: Gerald A. Silva

TO: Rules and Open Government
City Auditor

Committee

SUBJECT: REFERRAL OF AUDIT OF DATE: February §, 2007

RESOURCES FOR FAMILIES
AND COMMUNITIES

On February 7, 2007, the City Attorney’s Office recommended that the Rules and Open
Government Committee add an audit of the Resources for Families and Communities (RFC) to
the City Auditor’s 2006-07 workplan. Specifically, the City Attorney’s office requires the City
Auditor’s expertise in reviewing all pertinent financial and contractual records to determine if
RFC still owes Neighborhood Revitalization Strategy and Community Development and Block

Grant funds to the City.

The City Attorney’s Office is in the process of obtaining additional and crucial financial
information about RFC. We anticipate having available staff to conduct the audit of RFC once

the City Attorney’s Office obtains this information.

I will be available at the Rules and Open Government Committee’s February 14, 2007 meeting
to answer any questions Committee members may have.

fﬁ_,

Gerald A. Silva

M)

City Auditor
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SAN JOSE Memorandum

CAPITAL OF SILUICON VALLEY

TO: RULES AND OPEN FROM: Richard Doyle,
GOVERNMENT COMMITTEE City Attorney
SUBJECT: Addition to City Auditor’s DATE: January 29, 2007

2006-07 Work Plan To Review
Resources For Families and
Communities’ Financial
information

RECOMMENDATION

The City Attorney’s Office recommends that the City Auditor add to its 2006-07 work
plan, a review of the financial information of Resources for Families and Communities

("RFC"), a 501(0)3 non-profit organization.

BACKGROUND

The City Attorney s Office is currently evaluating the extent to which RFC owes the City
relmburbemen‘ T funds.

The City Attorney’s Office seeks an accounting of the Neighborhood Revitalization
Strategy (NRS) funds the City of San Jose awarded to RFC in the approximate amount
of $581,296 and the Community Block Grant Program (CDBG) funds the City of San
Jose awarded to RFC in the approximate amount of $126,630 for an approximate total
of $707,926. RFC has paid the City back approximately $258,014 and possibly an
additional $70,000 for a total of $328,014.

The City Attorney’s Office needs the City Auditor’'s expertise to determine the amounts
that are still owed to the City of San Jose. Accordingly, the City Attorney's Office
recommends that the City Auditor add to its 2006-07 work plan, a review of RFC’s

financial information.

ANALYSIS

The City of San Jose’s Parks, Recreation, and Neighborhood Services (PRNS) entered
into four agreements with RFC to administer NRS funds. The parties executed one
agreement in 2000, two in 2001, and one in 2002. The purpose of these agreements
was to provide a mechanism for City funding to be applied to neighborhood projects
identified through the NRS program. Under these contracts, the City of San Jose
transferred approximately $581,296 to RFC, with RFC obligated to oversee the proper
expenditure of such funds, the terms of which are outlined in each agreement. City staff
has been examining the status of the RFC’s spending pursuant to the agreements.

396171



Rules Committee

January 28, 2007

Subject: Addition to City Auditor’'s 2006-07 Work Plan
Page 2

In 2005, the City of San Jose terminated the four NRS agreements, a Community Action
and Pride Grant, and one San Jose After School (SJAS) Level 1 Homework Center
Grant and requested that RFC cease all spending on a CDBG Grant. ‘

In addition to the NRS agreements, in July 2002, RFC entered into a contractual
agreement with the City of San Jose’s CDBG Program for the fiscal year 2002-2003.
RFC received approximately $126,630 for the renovation of a City-owned property in
San Jose. The City Attorney’s Office needs the City Auditor's expertise in reviewing all
appropriate documents to determine what the amounts, if any, are still owed to the City.

COORDINATION WITH CITY AUDITOR

The City Attorney’s Office has coordinated this request wit.h the City Auditor.

CONCLUSION

The City Attorney’s Office recommends that the City Auditor add to its 2006-07 work

plan, a review of RFC’s financial information.

RICHARD DO
City Attorney

SN




RULES COMMITTEE: 02-14-07
ITEM: G2

CITY OF %
SAN JOSE Memorandum

CAPITAL OF SILICON VALLEY

TO: Rules Committee FROM: Mayor Chuck Reed

SUBJECT: Proposal to Convert Agnews DATE: February 7,2007
Development Center To a
State Prison

Approved % VQ < ) 9\ Date

RECOMMENDATIONS

It is recommended that the San Jose City Council adopt a resolution in opposition to the
proposal to convert Agnews Development Center to a state prison.

BACKGROUND

This week it was announced that several legislators are seeking to ease inmate
overcrowding by possibly converting several developmental centers, including Agnews,
into prisons.

This proposal would interfere with longstanding plans for commercial and residential
development in North San Jose. North San Jose is the most vibrant tech community in
Silicon Valley and host to the largest concentration of driving industry technology

- companies and jobs. It is an area that strengthens the local and state economy.
This proposal could cause these companies to rethink their investment in San Jose.



RULES COMMITTEE: 02-14-07
ITEM: G3

CITY OF M '
SAN JOSE Memorandum

CAPITAL OF SILICON VALLEY

TO: RULES AND OPEN FROM: Joseph Horwedel
GOVERNMENT COMMITTEE
SUBJECT: ROYAL COACH TOURS DATE: Febrary 5, 2007
yaya
A d Dat
pprove _%M ate ,2/4/0 7
RECOMMENDATION

Acceptance of staff’s recommendation that, due to site improvements, the Royal Coach Tours
facility, located at 690 Stockton Avenue, does not constitute a public nuisance.

BACKGROUND

On October 25, 2006, in response to complaints from neighborhood residents regarding
automobile, truck and bus horn honking, upon entering and exiting the Royal Coach Tours
facility, located at 690 Stockton Avenue, the Rules Committee requested that City staff
determine whether the horn honking was causing a public nuisance necessitating an adverse
impact action. '

ANALYSIS

On November 7, 2006, staff from the Department of Planning, Building and Code Enforcement
and the Department of Transportation visited the subject property to assess the level of noise
associated with buses and vehicles entering or leaving the property. In addition, City staff met
with a representative of Royal Coach Tour to identify modest site improvements that would
eliminate the need for the honking of bus horns and/or passenger vehicle horns as they exit onto
Stockton Avenue. Royal Coach Tours expressed a willingness to install site improvements, such
as mirrors and signage, which would reduce the need for horns to be honked ‘as automobiles,

trucks and buses exited the property.

On December 5, 2006, Code Enforcement revisited the site in an effort to determine when the
site improvements to reduce bus/vehicle honking would occur. Code Enforcement was provided
a letter addressed to Royal Coach Tours employee's that stated the following:

"...we are removing the sign and requesting that you (referring to the employee's) do
not honk while exiting. Please stop at the gate and look both directions and proceed
with caution. Please be alert with the surroundings of our Company."



RULES AND OPEN GOVERNMENT COMMITTEE
Subject: Royal Coach Tours

February 5, 2007

Page 2

The letter was distributed to all Royal Coach Tours employees on December 1, 2006. The sign
referenced in the letter, which has been removed, was located on the fence and instructed the
drivers of exiting buses/vehicles to honk for pedestrian/vehicle safety.

Code Enforcement conducted surveillance of the Royal Coach Tours premises on three separate
occasions (December 7, 12, and 14, 2006) to determine whether employees were adhering to this
company policy. (Attached) Code Enforcement noted that no automobiles, trucks or buses
honked their horns as they exited the property.

CONCLUSION

Code Enforcement has spoken to the neighborhood resident and has confirmed that the honking
of horns by automobiles/trucks/horns has ceased. The resident was appreciative of staff’s efforts.

Joseph Horwedel, Director
Planning, Building and Code Enforcement

For questions please contact Michael Hannon, Deputy Director, at (408) 277-4703.

Attachment



Royal Coach Tours
630 Stockton Avenue
Inspection Survey

December 7, 2006

Observations by Code Enforcement Inspector Roger Beaudoin:

14:50 arrived at site

14:53 two privately owned vehicles entered; no horn
15:00 Responsible Party came out and took pictures of me on the street in my vehicle
15:17 bus exited; no horn

15:21 bus entered; no horn

15:22 bus entered; no horn

15:22 four privately owned vehicles entered; no horn
15:26 bus entered; no horn

15:27 bus entered; no horn

15:29 bus exited; no horn

15:33 bus exited; no horn

15:34 a privately owned vehicle entered; no horn
15:39 two privately owned vehicles exited; no horn
15:40 a privately owned vehicle entered; no horn
15:40 a privately owned vehicle exited; no horn
15:41 a privately owned vehicle exited; no horn
15:44 a privately owned vehicle entered; no horn
15:50 departed site



Royal Coach Tours
Inspection Survey
Page 2 of 2

December 12, 2006

Observations by Code Enforcement Inspector John Hernandez:

- 09:15 privately owned vehicle exited; no horn
09:30 Mission Laundry truck entered; no horn
09:35 privately owned vehicle exited; no horn
09:38 privately owned vehicle entered; no horn
09:40 privately owned truck entered; no horn
09:50 Mission Laundry truck exited; no horn
09:57 privately owned vehicle entered; no horn
10:07 privately owned vehicle entered; no horn
10:10 departed site

December 14, 2006

Observations by Code Enforcement Inspector John Hernandez:

15:10 arrived at site

15:16 bus exited; no horn

15:20 privately owned vehicle entered; no horn
15:25 privately owned vehicle exited; no horn
15:28 bus entered; no horn

15:35 bus entered; no horn

15:38 two busses entered; no horn

15:54 bus exited; no horn

- 16:07 privately owned entered; no horn

Approached by owner; identified myself, explained my actions, gave my card, left the
premises at 16:10 hours.



RULES COMMITTEE: 02-14-07
ITEM: G4

THE REDEVELOPMENT AGENCY OF THE CITY OF SAN JOSE

MEMORANDUM
TO: RULES AND OPEN FROM: HARRY S. MAVROGENES
GOVERNMENT COMMITTEE EXECUTIVE DIRECTOR
SUBJECT: DATE:
SEE BELOW FEBRUARY 8, 2007

SUBJECT: CAMERA CINEMA COMMERCIAL BUILDING LOAN

RECOMMENDATION

The Redevelopment Agency recommends that the Rules and Open Government
Committee authorize the addition of an audit of the Camera Pavilion Management
Corporation to the City Auditor’s 2006-2007 work plan.

BACKGROUND

In October 2003, the Redevelopment Agency entered into a loan agreement with
Camera Pavilion Management Corporation (Cameras) for the rehabilitation of the
shuttered United Artists Cinema at Second Street and Paseo de San Antonio.
Cameras had already successfully negotiated a lease with the building’s owner,
Forest City. The initial Agency loan was in the amount of $2,500,000, and
subsequently increased in 2004 by $750,000 to accommodate additional
unforeseen costs for a new loan amount of $3,250,000 (the “Loan”). The
Agency’s loan terms required a 20-year repayment schedule, starting with interest
only payments for the first 18 months, and then commencing with equal monthly
payments of $18,024.42 on May 30, 2005, until April 2025.

Cameras made the required monthly payments on the Loan until May 2005.
However, while Cameras has been performing well enough to sustain a quality
theater operation in downtown, the revenues have not been enough for Cameras to
make loan payments to the Agency. Staff has since notified Cameras of the debt
owed to bring the loan balance current and Cameras has agreed to begin payments
immediately of $4,000 per month, until such time as a formal resolution can be
reached.- (As of January 31, 2007, the total principal and interest due to bring the
Loan current is $429,222.)



Rules Committee Page 2
CAMERA CINEMAS COMMERCIAL BUILDING February 8, 2007
LOAN

The presence of Cameras promotes downtown San Jose and provides an important
entertainment option for residents and visitors, and a venue and marketing partner
for arts groups like Cinequest. With the number of residents in downtown
increasing dramatically every year, the continuing growth in convention business,
and the continuing retail growth, it is critical to maintain the presence of a theater
operation downtown.

Agency staff and Cameras have been working together to determine a payment
plan that would assure the long term viability of the theater and protect the
Agency’s investment in it. The Agency engaged the firm of Keyser Marston to
look at several payment and loan structuring alternatives. In October 2006, I
requested that the City Auditor review the Cameras’ financial viability (much as
had been done with the San José Repertory Theater) so that the Agency Board and
staff would have a solid basis for any decisions regarding loan repayment options.

According to the City Auditor, an audit of the Cameras will not only include the
Cameras’ operations (which is being conducted in connection with the potential
restructure of the Cameras loan) but will also include its compliance with its
Commercial Building Loan Agreement with the Agency.

The Cameras and the Auditor’s office have reached an accommodation on access
to financial information. In addition, the Cameras is keeping the theater open and
paying rent to Forest City. The Agency will continue to pursue the payment of
any monies the Camera owe the Agency.

The Agency requests that the Rules and Open Government Committee add an
audit of the Camera Pavilion Management Corporation to the City Auditor’s 2006-
2007 work plan.

COORDINATION

This memorandum has been coordinated with the City Auditor and the Agency’s
General Counsel.

ARRY S. MAVROGENES
Executive Director



CITY OF M

SAN JOSE Memorandum

TO: Rules and Open Government

FROM: Gerald A. Silva
Commiittee City Auditor
SUBJECT: REFERRAL OF AUDIT OF DATE: February &, 2007
CAMERA PAVILION MANAGEMENT

CORPORATION

The Redevelopment Agency is recommending that the Rules and Open Government Committee
add an audit of the Camera Pavilion Management Corporation to the City Auditor’s 2006-07
workplan. The addition of this assignment will not interrupt our current workplan as it is
consistent with work my office is already doing for the Redevelopment Agency.

I will be available at the Rules and Open Government Committee’s February 14, 2007 meeting
to answer any questions Committee members may have.

Gerald A. Silva
City Auditor
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RULES COMMITTEE: 02-14-07
ITEM: G5

e &
SAN JOSE Memorandum

CAPITAL OF SILICON VALLEY

TO: Rules Committee FROM: Les White

SUBJECT: SEE BELOW DATE: February 9, 2007

SUBJECT: City Process on Responding to No-Match Letters from the Social Security
Administration

RECOMMENDATION

Acceptance of report on City’s process on responding to no-match letters from the Social
Security Administration.

BACKGROUND

On January 31, 2007, the San Jose Human Rights Commission (HRC) presented to the Rules &
Open Government Committee a resolution for adoption by the San Jose City Council “opposing
the Department of Homeland Security’s proposed rule on the use of the Social Security
Administration ‘no-match’ letters to enforce immigration laws.” Attached are copies of the HRC
resolution and proposed Department of Homeland Security (DHS) rule. (Attachment A and B,
respectively).

Consequently, the Rules & Open Government Committee directed staff to provide additional
information on the City’s current process for responding to no-match letters from the Social
‘Security Administration (SSA).

ANALYSIS

All persons hired by the City are required as a condition of employment to complete an
Employment Eligibility Verification Form at the time of hire. This form is also referred to as
Form I-9 (Attachment C). The information collected is used to verify the eligibility of
individuals for employment to prevent unlawful hiring of persons not authorized to work in the
United States. Under the Immigration Reform and Control Act of 1986, an individual may not
begin employment unless this form is completed. Furthermore, an employer can be subject to
civil or criminal penalties if it fails to comply with this rule.

The City also reports employee earnings by name and social security number (as part of an
annual electronic data check) to the Social Security Administration. Discrepancies in the
information reported typically occur due to clerical error, name change, etc. When this happens,
the SSA notifies the City electronically and the City works with the employee and the SSA to
resolve the problem by checking City records to determine whether the discrepancy results from



Subject: City Process on Responding to No-Match Letters from the Social Security Administration
February 9, 2007
Page 2 of 2

a clerical error in the City’s records of in the communication to SSA, contacting the employee to
confirm his/her records are correct and, revising records accordingly.

In 2006, the City received two no-match letters and responded accordingly to legal requirements.
Thus far, the City has not had problems resolving discrepancies.

It is important to note that no-match letters do not imply that an employer or employee
intentionally provided incorrect information nor do they make a statement about an employee’s
immigration status. And as such, the City would not take any adverse action against an employee
solely based on the receipt of a no-match letter from the SSA, and further investigation or
discussion with the employee would be completed before any action is taken.

COORDINATION

This memorandum has been coordinated with the City Attorney’s Office, Finance Department,
Human Resources Department and the Office of Employee Relations.

= A
%/" Les White
City Manager

For questions, please contact Vilcia Rodriguez, City Manager’s Office at (408) 535-8253.

Attachments:

(A) San Jose Human Relations Resolution

(B) Department of Homeland Security Proposed Rule
(C) Employment Eligibility Form (Form I-9)



Attachment A 'S

SC’A OFN JO S E | Human Rights Comumission

CAPITAL OF SILICON VALLEY

January 10, 2007

The Honorable Mayor and City Council
San Jose City Hall

200 E. Santa Clara Street

San Jose, CA 95113

Dear Mayor Reed and Councilmembers:

In an action taken by passing a resolution 11-0 at its November 16, 2006 meeting, the San Jose Human
Rights Commission (HRC) has expressed its concern and belief that something must be done to protect the
interests of workers in this City, whose employment status and whose occupational contributions to its
economy and social welfare are threatened by the precipitous action of employers who react to the “no
match” letters from the Social Security Administration (SSA). These letters to employers warn of
inconsistency in its records pertaining to the SSN's on record for certain persons, the full names of those
persons, and their registered addresses. The proposed regulation that prompted one San Jose employer,
Cintas Corp., late last Fall to suspend and ultimately to terminate the employment of some workers at its
San Jose plant, was never formally adopted by the SSA as a regulation.

The enclosed resolution is the formal memorialization of the HRC action. Among other things, it calls upon
the City Council to follow suit with the sister cities of Berkeley and San Francisco, to speak out against the
use of such tactics as jeopardize and prejudice employees within its City limits. We are requesting that its

provision, for the City Council to consider and enact a formal condemnation of such practices, be taken up
at the next available Council meeting. We will have a delegation from the HRC available, to provide further

information, at such a meeting.

Thark you for your consideration. As do all of the other HRC commissioners, | appreciate the opportunity to
. serve on a commission that considers and takes action on matters of concern to San Jose residents,

employers and employees alike.

Very truly yours,
Lawrence M. Boesch
Chair, San Jose’ Human Rights Commission

LMB:tih
Enc.
cc: Mr. Les White, City Manager

200 East Santa Clara Street, San Jose, CA 95113 tel (408) 535-8110 fax (408) 920-7007



Resolution opposing the Department of Homeland Security’s proposed rule on use of Social
Security Administration “no-match” letters to enforce immigration law.

WHEREAS, The Department of Homeland Security (DHS) has proposed a rule, entitled “Safe Harbor
Procedures for Employers Who Receive a No-Match Letter,” that requires employers to take action
upon receiving “no- match” letters, that the Social Security Administration sends to employers in the
event of a discrepancy between an employee’s name and Social Security information; and

WHEREAS, Many discrepancies between Social Security and employer records occur due to surname
changes, marriage or divorce, clerical errors, common surnames, or differences in date writing

conventions; and

WHEREAS, The new rule would create burdensome, inappropriate, and unclear new requirements for
employers by forcing them to act as agents of the federal government to enforce immigration law; and

WHEREAS, The new rule could lead to a Jarge number of law-abiding workers losing their jobs due to
employers misunderstanding the rule, or using it as a device to fire, intimidate, harass, or underpay

employees; and

WHEREAS, The City of San Jose values and relies upon the contributions of all workers to the city’s
workforce, in both public and private sectors; now, therefore, be it

RESOLVED, The Human Rights Commission of the City of San Jose opposes the Department of
Homeland Security’s proposed rule on the use of Social Security Administration “no-match” letters to
enforce the law, entitled “Safe Harbor Procedures for Employers Who Receive a No-Match Letter”;

and, be it

FURTHER RESOLVED, That the Human Rights Commission encourages that the City of San Jose,
upon receipt of a “no- match” letter, take no adverse action against any city employee listed on the
letter except as required by law; and, be it

FURTHER RESOLVED, That the Human Rights Commission recommends that the City of San Jose
continue to comply with all legal requirements, provide the employee with a copy of any “no- match”
letter received, prepare W-2¢ forms (Corrected Wage and Tax Statement) for any records they are able
to correct and, for any record they are unable to correct, instruct the employee to work directly with the
Social Security Administration to make any necessary corrections; and, be it

FURTHER RESOLVED, that the Human Rights Commission encourages private employers in the
City of San Jose to oppose the proposed DHS rule and to urge DHS to withdraw this confusing and

unfair rule; and, be it

FURTHER RESOLVED, that the Human Rights Commission encourages the City of San Jose to adopt
a resolution opposing this proposed DHS rule, as have the cities of San Francisco, Berkeley and Santa

Fe, New Mexico.

AYES: 11
NOES: 0
ABSTAINED: 0



Attachment B
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Proposed Rules

Federal Registe

;

Vol 71, Moo 112

Weckneeday, jone 14, 2000

This section of Ihe FEDERAL FEGISTER
coniaing nolices 15 the public of the propesed
issuance of rules and regulations. The
purpose of these naolices i 1o give interesled
persons an cpporiunity 16 participaie in the
ruie making prior to e adoption of the final
rules.

DEPARTMENT OF HOMELAND
SECURITY

8 CFR Part 2742

[}CE 2377--06: Docket No. ICEB-2006-0004]
RIN 1653--AA50

Safe-Harbor Procedures for Employers
Who Receive a No-Match Leiter

AGENCY: Bureau of Immigration and
Custems Enforcement, Department of
Homeland Security.

ACTION: Proposed mle.

summaRy: The Hurean of Immigration
and Customs Enforcement proposes to
amend the regulations relating 1o the
unlawfol hiving or continued
employraent of unauthorized aliens.
‘The amended regulation describes the
Jegal obligations of an employer, under
cwrent immigration law, when the
emplover recsives a no-match letter
from the Social Security Administraticn
or the Department of Homeland
Secwity. Italso describes “safe-harbor’
procedures that the emplover can follaw
in response to such a letter and thereby
be certain that DHS will noi find that
the employer had constructive
knowledge that the employee veferred 1o
in the letle was an alien not authorized
to work in the United States, The
proposed rule adds two more examples
of situations that may lead to & finding
that an employer had such constructive
kriowledge to the current regulstion’s
definjition of “lmowing.” These
addilional examples involve an
emplover's failure to take reasonable
sleps in response to either of two events:
(1) The employer receives written notice
from the Social Security Adininistration
(83A) that the combination of name and
secial security account number
submitled to SSA for an emplovee does
nolmatch agency records: oy {2) the
emplover receives written netice from
the Department of Homeland Security
(DFS) that the inimigratien-status o
emplovment-authorization
documentation presenied or referenced
by the employes in completing Form

1-4 was nol assigned to the employee
according o DHS records. [Form 1-9 is
retained by the employer and made
available to DHS investicators on
request. qut]: as during an oudit.) 1he
prapesed rule also states that whethey
DHS will actvally find that an emplover
had constructive Jaicw) ythat an
emplovee was an unauthovized alien in
a silwation desoibed in any of the
regulation’s exaraples will depend on
the tolality of sTIt circumstances
The “safe-harbor” procedures inciude
attzmaling lo resolve the no-match and,
if it camnot be reselved within o cerlain
period of tm ifying again the
emplovee's ¥ and rmm]uvmcm
authorization through s specified
process.

DATES: Wrilten cominents must be
submitied o or befare August 14, 2006,
ADDRESSES: You 1ay submit cor
identified by DHS Dobkel No. IC
2006-0004, by one of the following
methods:

o lederal elulemaking Portal: fittpo//
wavwe regulations gov Follow the
instructions for qubmittina cominients.

o E-mail: Ton may submil conunents
directly to ICE by email at
E hs.gov. Include docket
number in the subject line of the
message.

¢ Mail: Director, Regulatory
Management Division, U.S. Cilizenship
and Iimmigratien Services, Department
of Homeland Security, 111
Massachusetts Avenue, NW.. 2nd Floor,
Washington, DC 20524, Contm‘t
‘Yelephone Number (202) 272~8377. Tc
ensure proper handling, plﬁa
reference DHS Docket No JCEE-2006-
U603 on your correspendence. This
mailing address m ;
paper, disk, or C2 v submissions

e Hand D ry/Courier: Regulatory
hana Division, LS Citizenship
and Imnzigration Sexvices, Departnent
of Homeland Securily, 111
Massachuselts Avenue, NW., 2nd Floar,
Washington. DC 20524, Contact
Telepzhone Nwnber (264} 27 2-83
FOR FURTHER INFORMATION CONTACT:

shits alomn,
Number

])C 205306 C or,luct T L,erl‘lonv.
(202) H1a-2845.
SUPPLEMENTARY INFORMATION:

1. Public Participalion

Inlerester
participete in
submitting written dat

} persons are
ralen;

proposed rule. ) e Borean of
Immigration and Customs Enforcement
ICE) also invites comments (al relate
Lo the potential economic,
envirorumental, o federal
this proposed ruie Comments tha
provide the most assistance lo JCE in
: hese proceduwrss will
reference a specific portion of the
preposed rule, explain the reason fox
any recomuiended change, &
deta, information, or authority that
support such recommended change. ICE
would be particularly intetesiad in

cornments on the time limits described
in the rele. Canments that will provide
the most assistance to ICE will include
speciiic factual support, including
exarnples of ciremstancas under which
it would be difficult [or the commnenting
employer 10 resolve the issues raised in
a no-match letter within the stated time
frame.

Instructions: All submissions received
must include the agency name and DHS
docket No. ICEB-2006-00042 for this
rulemiaking. All coruments recaivad will
he posted without change 1o Jiftp://
wune.reguilations.gov, including any
personal information provided. See
ABDRESSES above for information on
how to submitl comments.

Dincket: For access to the docket 10
read bncLsnoun docuinents ov
comments received, gole hitp.//
wiav.yeguiaiions gov. Submitied
comments may alsc be nspected al the
office of the Direclor, Reguiatoery
Management Division, U.S. Cit
and Immigration Services, Dep
of Homeland Security, 111 .
Massachusetls Avenne, NW., 2nd Floar,
Washinglon, DC 20524, Contact
'lelcplmuc Mumber (202) 272-8177.

ship
artrnent

1. Background

Enplovers annually send the Social
\dministration [SSA) millions
of ramninas reports (W
which the combination of employee
name and social securily number (SSN)
dees not match SSA records. In some of
ases, SOA sends a lotter that
mplovey of this fact The
letter is commenly refenved 1o as & “ne-
match leiter " There are many causes for
such ano-malch, including clerical

-2 Forms) in
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ervor and name changes. But one of the
couses is the subission of information
for an alien who is not authorized 1o
work jn e Uniled States and is using
a false SO or & SSK assigned to
someone else Such a leﬁ.cl may be ene
-of the enly indicators to an emplover
that one of its empleyess mav be an
nnaunlhiorized alies.

ICE sends a similar lettey after il Las
inspected an employer's Employment
Eligibility Verification forms (Forms 1-
9) and after unsucoessfully aliempting
Lo confirm, in agency records, that an
immigration status docwment ar
emplovyment authorization document
presentad orr pced by e employ
in completing the Form 1-9 was
assigned to that person. [After a Form I-
1) is completed by an emplover and
eploves, it is retained by the employer
and made available to DHS investigaions
on reguest, such as during an audit)

This proposed regulation describes an
empioyer's current o}‘hgqvom under

the immigration laws, and ils ophon»
for avoiding liability, afler receiving &
no-match letter fiom either 5SA or DHS.
(he proposed regulation specifies the
steps 1o be taken | by the employer that
will be considered by DHS to be a
reasonable response Lo »eceiving a no-
malch letter—a response that will
eliminate the possibility that DHS,
when geeking civil money penalties
against en employer, will allege, based
on the totality of relevant
circurnstances, that an emiployer had
consbuctive knowledge that it was
employing an alien not authorized to
work in the United States, in violation
of section 274A(a)(2) of the Immigration
and Nationality Act (INA), 8 U.S.C.
1322a{a){2). This provision of the Act
stales:

It is unlawhul for 2 person or other entity.
alter hiring an alien for employment in
accorlance with paragraph (11, to comtinue to
employ the alien m the United States
Jnowing the alien is [0y l1as become) an
unatthorized alien wit JHQP"N to such
employment. [Emphasis added |

Both regulation and case law support
the vigw that an employer can be in
violation of section 274A(a)(2), 8 U.8 C
1324al@)(2) by Laving constructive
yather than actual lx_nowlprlc'n that an
oyee is olmul.honzecl towork. A

“kao

frys] uI
in the 1eg1_]a1_c-11- i Ju
CFR z74a.1(1){1). Ses 55 ¥ '1
definition stated:

3. 1990 &1 8
254028 That

The term “lmowing” tucludes not only
anmal kmowladas but alse Jinowledge which
may fairly be nferred twough notice of
cerfain lacts and cirenmstances which would
tead o person, through the exercise of

-asonable care. to Jaow about 8 cartain
conditicn.

. Cir. 1484) {fan employe

As noted in the preamble {o the eviginal
regulation, thal definition, which is
essentially the same as the definition
ddopited in this mile, is consislent with
tie Ninth Circuit's helding in Aester
Mfe Co.v INS, 870 ¥ z,a 501, 567 unJ
wlhio rac
informaticn thot some PWNO"
suspected of having presented a false
doenment 1o show work auiharization
was leld tn have had constructive
knowledse of their unauthorized status
when he failed 1o make any inguiries or
take appropriaie corrective action). lhe
court cited its opinion in United States
v Jewell 522 Fid 697 (9th Cir) {en
bane), and explajned is ruling i feweli
as [ollows: “deliberate failure to
investigate suspicious circuunstances
imputes knowledge.” 879 b.2d al 567
See also New EJ Rey Sausage Co. v INS,
426 1.2d 1153, 1158 (9th Cir 1991).
The regulatory languaze quatsd above
also L\eclm the current regulatory
c‘cnnmon of “knowing,” \\'hlrh is still
at 8 CFR 274a.1(1)(1). Inthe curent
definition, additional language follows
this passage, descibing situations that
may invelve construciive knowledge by
the employer that an employee is an
unautherized alien. The Immigration
and Naturalization Service added this
language on August 23, 1891. See 56 IR
41767. The cunent definition contains
an additional, concluding paragraph,
which relates to foreign appearance or
accent, and to the documents thal may
be 1equested by an emplover as pert of
the verification system that musi be
used @l the time of hiring, as 1r=qu_1 ed
b\ INA section 274Aa)(1)B), 8 U.S.C.
1324ala){1)(B). This p.u agraph \\'111 be
descnbed in greater d detail below. The
verificalien system referenced in this
paragraph is d ed in INA section
273A(b), 8 U.S.C 1224a(b)
. Proposed rule
1he proposed rule wou'ld amiend the
definition of “lmewing” in 4 CFR
E74a.1{1)(1), in the pommneluunc to
“eonstructive knowledge.” First, it
would add two more examples 1o the
existing examples of information
svailable to an employer indicating that
an emplovee could be an alien who is
not anthorized to work in the United
States. It also explicitly states the
ﬁmrlo\ er's obligations under murren
law, which is that if the emplo J'l
o ml\e1r=aqolmble »leps after ve
such information, and if the emp! ovor is
in fact an unauthorized alien, the
employer may be found to have had
construciive knowledge of that fact. The
proposad rule would also state
explicitly another implication of the
smployer's chligation under curram
Jaw—svliether an emplaver would be

found o have constructive ann\']nanr
in p\n ticular cases of the kind described
gach of the examples (the ones in the
nnﬂ—vl regulation and in th ipased
ation) depends on the "totality of
vam circumstances” present in the
particuls
the additinnal mples are:
[1) Writlen notice from SSA Uial the
('omLu.dt jon Gf zame et S&N
bmitted for s enp! does 1:01
nmtt.h SSA 1ecords: a
(2} writien notice from DITS that the
lnmigration stalus documeni. or
employment aulhorization l_'lo.r.l.n
presented orx
in complating :
anothier pa som, or LhaL 1_l1r-1e ismo
ageney record that the document was
qq‘,lonrd 10 anyone.

it
poyee

that an empxov- t 1ake after
receiving a no- -match letier, steps that
DHE censiders reasonable. By taking
these steps in & timely fashion, an
employer would aveid the risk that DRS
may find, based on the totality of
circwmstance present in the partdeular
case, 1hat the emplover had constroctive
knowledge that the employes was not
authorized to work in the Uniied States
The steps that a reasonabie employer
may take include one or more of the
following:

I A reascnahle employrl would
check its records prompUy afier
receiving a no-match letter, to determine
whether the discrepancy results from a
tvpr.)c'l"aphira] wanscribing, or shuilar
clerical error in the EEIDP]O"FI s records
or in its commuiication 1o the SSA or
DHS. If there is such an ewror, the
employer would corert its records,
inform the relevant agencies {in
accordance with the letter's
instructions, if any: otherwise in any
reasanable way), and verify thet the
name ind number, as conecled, match
agency records other words, verify
with the relevant agency that the
discrepancy hm been resolved—and
make & record of the manner, date, and
time of the verlﬁ.mnon. ICE would
consider a 1easonable employer to have
acled prompily if the employer tock
such steps within 14 days of veceipt of
the ne-maich letter

(11} If such actions do not resolve tha
discrepancy, the reasonable e plover
would rromr‘d\' request the em ployee
te confirm that the emploves's records
are correct If they are not correct, the
smpleyer would take the actions needed
te conect them, inform the relevant
agencies {in accordance with the letler’'s
instructions, if anv: otherwise in any
reasonable way), and verify the
correcied records with the relevant

¥
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agency. If the records are canecl
according Lo the ewploves, the
1masonable employer would ask the
employee to pursue the malter
personally witli the relevant agency,
such as by visiting a local S8A oifice
bririging original decnments or cerlified
copies reguired by $8A. which might
incjude documents thatl prove ag
identity, citizenship or alien status, and
other relevant documents. such as proof
of @ name change, or by mailing these
dosumernts or certified copiesto the
S84 sifice, if pomitled by SSALICE
would consider a reasonable employer
to have acted prompily if the ewployer
took such steps within 14 days of
receipt of the no-match letter. The
proposed regulation provides tiat a
discrepancy will be considered resolved
only if the employer verifies with SSA
or DAS, as the case may be, thet Lthe
emplovee’s name matches in SSA's
records & number assigned o that name,
and the number is valid {or work or is
valid for work with DHS avthorization
(and. with respect to the latter, verifies
the authorization with DHS) o1 that DHS
records indicate thal the iimmigration
status document or employment
autlionization document was assigned 1o
the employee. In the case of a number
from SSA, the valid number may be the
number that was the subject of the no-
match lelter or a different number, for
example a new number resulting from
the employee’s contacting SSA 1o
resolve the discrepancy. Employers may
verify a SSN with §SA by 1elephoning
toll-free 1-800~772~(270, weekdays
from 7 am. t0 7 p.m. EST. See http://
nwv.ssa. gov/emplover/
ssivadditional him. For info on §SA's
ouline verification procedure, see Atip://
vy ssa gov/emplover/ssnv.htm.
Emplovers should make a record of the
manner, date, and Ume of any such
verification, as SSA may not provide
any documentation.

(1} ‘The proposed regulation also
describes a verification procedwre that
the employer may follow if the
discrepancy is not1esclved within G0
days of receipt of the no-match letter.
‘This procedure would verify (or fail to
verify) the employee’s identity and work
authorization. If the described
procedure is compleled, and the
employee is verified, then even il the
ewnployee is in tact ap unauthorized
alien, the employer will not be
considered 1o have constuctive
knowledge of that fact. Please note that,
as stoled in the “PUBLIC
PARTICIFPATION" section above, ICE is
interested in veceiving public comments
on the time frames in this proposed
jegulation. That would include the 50~

day period, and also possible
allernatives, such as a 30-day or 90-day
Ume frame. In deternining the time
frame 16 be includad in the final rule,
ICE will consider all comments

rece ‘wriher stated in “PUBLIC
PARTICIPATION,” the comments that
will provide the most assistence to ICE
on this issue will include specifin
factual support, including examples of
circumstances under which it wouid be
difficult for the commenting employer
1o resolve the issues raised ina no-

match letter within GO days of receipl of

the letter.

If the discrepancy referred 1o in the
ne-anatch letler is not resclved, and if
the emaployee's identity and work
authorization cannot be verified using a
reasonable verification procedure, such
ag that describad in the proposed rule
[see below), then the employer musi
chouse betiveen taking action to
texminate the emploves or facing the
risk that DHS may find that the
empleyer had constructive knowledge
that the emplovee was an wiauthorized
alien and therefore. by continuing to
employ the alien, violated INA section
273Aa)2), 8 U.S.C. 1224ala)(2).

The procedure to verify the
employee’s identity and woik
gutharization described in the proposed
rule would involve the employer and
employee compleling a new Form -4,
Employment Eligibility Verificalion
Form, using the same procedures as if
the employee were newly hired, as
described in 8 CFR 274a.2, with certain
reslrictions. lhe proposed rule
identifies these restrictions:

(2) Under the proposed rule, both Section
1 ("Employee Information and Verification™)
and Section 2 {"Employer Review and
Verification™) would have 10 be completer]
within 63 days of receipt of the no-match
lettey. Therefore, if an smployer wied to
1esolve the diserepancy described in the no-
match Letter for the full 60 days provided for
in the proposad rule, it wounld have an
additional 5 days 1o complete a new 1-9
Onder current regulations. three days are
provided for the complation of tie form after
a new hire. 8 CFR 274a.2(b){2){ii).

[2) Mo document centaining the SSN or
alivna numiber that is the subject of the n.o-
match letter, and xo receipt for an
application for 8 replacement of such a
dpcument. may be used to establish
employment awthorization or identity or
Dot

13) No cocument without a phiotograph
may be used to establish identity (o1 both
identity and employment anth ovization).
{This is consistent with the documentary
requirements of the Basic Pilot Program. Sce
tip:fiuscis. govigraphics/services?
SAVESdm)

Emplovers should apply these
procedures unifornly 1o all of their
emplovees having unresclved ne-malch

indicators. If they do nol do so, they
mav violate appliceble anli-
discrimination laws. In this regard, the
proposed regqulation also amends the
last paragrapl of the current definition
of "knewing.” 1he current rule
provides, in relevant part, thal—

Nothing in this definition should be
interpreisd as permiltting an emplover to
request more or different decuments than ae
required undes section 274(b) ! of die Act or
to refuse to honor documents tencered that
on: thieir face yoasonably appear te be genuine
and teaelate w the individual.

‘Ihe proposed 1ele claifies thai this
language applies to emplovers who
1eceive no-maick letiers, bul that
employers who follow the safe harbor
procedures set forth in this rule will not
be found 1o have violaled the provisions
of 27 4B{a}(6) of Uae INA. Lhis
clarification is accowplished by adding
the following language after
“individual™: | except a decument
about which the emplover has received
anotice described in paragraph (1)(1)(iii)
of this section and with respect 1o
which the empiover has received no
verification as described in paragraph
(M{2)EB) or (I12)H1)EB) of this

section. . Allernative documents thal
show work authorization are specified
in 8 CKR 2745.2(b){1)(v). Examples ave
a U.S. passport [unexpired or expived),
a 1.5 birth certificate, or any of several
documents issued Lo lawful permanent
resident aliens or to noninunigrants
with work authorization.

‘There may be other procedures a
particular employer could follow in
regponse 1o a no-match lstter,
procedures that would be considered
reasonable by DHS and inconsistent
with a finding that the empleyer had
constuclive knowledge that the
employee was an unavthorized alien.
But such a finding would depend on the
tolality of relevant circumstances. An
emplover that followed a procedure
other than the “safe-harbor’ procedures
described in the regulation would face
the risk tbat DHS may not agree.

11 is important that emplovers
understand that the proposed regulation
describes the meaning of constructiva
lmowledge end specifies “safe-harbor™
procedures that employers could follow
1o avoid the risk of being found to have
constuctive knowledge that an
employvee ig not authorized to work in
the United Stales. The regulation weuld
not preclude DHS from finding that an
enployer had actual knowledge that an
emplovee was an unauthorized alien.
An employer with actual knowledge

st ad

at. " The

100 18 inaG
Mol

W neiion

should mead “section
preposed uln makes s v
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U1at one of its employees is an
unauthorized alien nould not avoid
liability by fellowing the procedores
described in the proposed regulation.
The burden of proving actual lnowladge
would, however, be cn the gormmment
Finally, it is Important thal mnp]o"ers
understand that the resclution of
discrepa in a ne-match letier, o
other information that an enp:l s
Social Security Nuimsber presented lo an
employer matches the records for the
employee held by the Social QEruri'ry
Administration, does not, in and of
itself. demonstrate that the employes is
authorized 1o work in the adf &

V. Regulatory Reguirements
A. Ragulatory Flexibilite Act
The Secretary of Homeland Security,

in ace: ordance with the Regulatory
") U \ C. (JU b) h.iq

approving it, certifies that this rule
would nothave a sigificant eccnonin
impact on a substanlial number of small
entities. This rule would not affect small
enlities as thatlerm is defined in 5
U.8.C. G01{6) This rule would describe
when receipt by an emplover of a no-
match letler from the Social Security
Administretion or the Departinent of
Homeland Security may result in a
finding that the »:—.mp]o_x er had
constructive lkmowledge thet it was
employing an alien not authorized to
work in the United States. Therule
would also describe steps that DHS
would consider a reasonable respouse
by an emplover to receipt of a no-match
lelter. The rule would not mandate any
new burdens on the emplover and
would not impoese any nsw or
additional costs on the emplover, but
would merely add gpecific examples
and a description of a “safe harbar’ 1o
an existing DHS regulation fer purpeses
of enforcing the immigration Jaws and
previding guidance to employers.

E. Unfunded Mundaies Reform Act of
FEINN]

‘This rule would not yesult in the
expenditure by State, local and bibal
aovernments, in the aggregate, or by the
private sector, of S100 million or more
in one year, and it would not
significantly or uniguely affect small
covernments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates RPruun Act
of 19495,

C. Sl Business Regudarore
Enforcenient }"cu'mcess Act of 1996

1'his rule is not a major 1ule as

defined by section 804 of the Small
Business Regulalory Enforcement, Act of

1096. This rule would not w&uh in an
armual effect on the econo
million or more; a major increase in
costs or prices: or significant adverse
effects on competition, e plevment,
investment, productivity, innovation, o
on the ability of United Stales-based
romrnme= to compete with foreign-
based companies in domestic ur foreign
markets.

D Ezecutive Order 12866 (Regulatory
Planning and Review)

This proposed rule is considered by
e Department of Homeland Security
(DHS) to be a “significant regulatory
action” under Executive Order 12806,
LndFJ Executive Order 12666, a
significant regulatory action is subject o
an Office of Management and Budgel
(OMB) review and 1o the requirsments
of the Executive Order. The Executive
Order defines “significant regulatory
action” as one that is likely 1o result in
s rule that may: (1) Have an annual
effect on the economy of 5100 million
or more ol adversely affect in & material
way the economy, a sactor of the
economy, productivity, competition,
jobs, the environment, public heslth or
safety, or State, local, or trival
governmments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency: (3
materially alter the budgelary tmpact of
entitlements, grants, uses fees, or loan
programs or the rights or obligations of
recipients thereof; or {¢) raise novel
legal or palicy issues arising out of legal
mandates, the President’s priorities, or
ihe principles set forth in the Executive
Order. Because this rule would describe
whal specific sleps an employer thatl has
received a no-match letter could take
that would eliminate the possibility that
DHS weuld find that the employer had
constructive knowledge that il is
employing an unauthorized alien, this
rule may raise novel policy issues.

E Executive Order 13132 [Federclisin}
This nle would not have substantia)

direct effects on the States, on the

191.111011‘,111]" belween the Naticnal

1as. oy on tha
25, OF ot L1

wernment and the §

chleLt\on of power an

responsibilities among the various
levels of government. Therefore. in
accordance witl section 6 of Executive
Onder 13132, it is determined that this
rule dees not have sufficient federalism
implications to warrant the py aparotion
of a federalism summary impact
stalement.

F. Executive Order 32488 (Civil] justice
)
lhl'; mle meets the applicatile
'alnDCmJ ds sel forth in seclions 3(a) and
3(h){2) of Executive Grder 12986,

G. Papenrark Heduciinn Act

Under the Paperwork Reduction Act
of 1946, Public Law 10213, all
Departments are required to submit te
the Office of Management and Budzet
(OMB), for review and approval, any
reporting requireiaents inherent in s
rule. This proposed rowid not
imipose any additional inforn
collection burden or affect information
currently collected by ICE.

list of Subjects in 8 CFR Part 274

Administralive practice and
procedure, Aliens, Emplovment,
Penalties, Reporting and recordkeeping
reguirements.
ol

Accordingly, part 274a of chapier] of
e § of the Code of Federal
Reguiations is amended as follows:

PART 274a—CONTROL OF
EMPLOYMENT OF ALIENS

1. The authority citetion for part 274a
continues 1o read as follows:

Autharity: § U.E.02, 1101, 1103, 132
CFR part 2.

2. Section 2744.1(1) is revised 1o read
as follows:

42 8

§274a.1 Definitions.
= = % ~ ~

{(1)[1) The 1erm knswing inciudes
having actual or constructive
knowledge. Constructive knowledge is
knowledge which may fairly be inferred
trgugh netice of certain facts and
circumstances thal would lead a person,
through the exarcise of reasonable care,
{0 Jmow about & cerlain concliiion.
Examples of situations where the
employer may, depending on the
totality of releveanl circumstances. bave
constuctive knowledge thal an
employee is an unavthorized alien
include, but are not limited {0,
situations where the employer:

{i) Fails 1o complete or improperly
completes he Employment Eligibility
; ation Form, I-4:

{i1) Acts with reckless and wanlon
disresard for (he legal consequences of
permitting another individuel to
introduce an unauthorized &lien into its
work forqe or 10 act on its behalf;

{iii} Fails lo lake reascnable steps afler
receiving informetion indicaling that the
employes may be an alien wha is not
eraplovment authorized, such as—

1A) Labor Cerlification or an
Application for Prospective Fimployer:
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(1) Writlen notice from Qe Social
Secvrily Administation that the
combination of name and social security
account number sibmitiad for the
employee does not mateh Soeial
Securitv Administation records; or

(C) Wiitlen notice from the
Department of Homeland Security thet
the immigramtion status document or
emplovment aulborization docunment
presented or referenced by the emplovee
in completing Form -9 was assigned to
another person. or that there is no
agency reccad that the document was
assigned to any person.

(2}31 An employer who receives the
notice from GSA described in pavagraph
(H{1)Gi)B) of this section will not be
deemed 1o have constructive knowladge
that the emploves is an unauthorized
alien if—

{A) Lhe employer takes reasonable
steps, within 14 days, lo attempt to
resclve the discrepancy: such sleps may
include:

(1) Lherkma the employear’s recoxds
promptly afler receiving the notice, 1o
determine whether the discrepancy
results Rom a typographical,
anscribing, or similav clerical error,
and if so, correcting the error(s),
informing e Social Security
Administratien of the correct
information (in accordance with the
lettar's instructions, if ay: otherwise in
any reasonable wm,] \Pn‘»; z with the
Social Security Administration that the
emplovee's name and social security
account number, as corrected, match in
Social Security Administration records,
and making & record of the menner,
dete, and time of such verification; and

(2) If no such eror is found, prompily
requesting the employee to confirm that
the nwne and social secuiity account
number i3 the smployer’s records we
correct—and, if they are correct
according to the employee, requesting
the employee to resolve the discrepancy
with the Social Security Administration,
such as by visiting a Social Security
Administration office, bringing original

" Qocuments or certified copies required
by 8SA. which might include
documents that preve age, identity, and
citizenship ov alien status, and other
docnments that may be relevant, such as
those thal prove s name change. or, if
the emploves states that the emplover's
records are in enor, taking the actions
to comrect. inform, verify, and make a
record described in paragraph
M{2)[A)(1) of this section; and

(1) In the event that, within G0 days
of receiving the nolice, the emplover
does not \-Pnh with the Social Security
Administration that the employee's
name matches in the Social Security
Administration's records a number

assigned to that nane and that the
vumber is valid for woik or is valid o
work with DHS authorization [and, with
respect to the Jatler, verify the
authorization with DHS), tie emaplover
takes 1easonable steps, within an
dd(ht]r\ﬂu] 3 days, 10 verify the
employves’s employment autharization
and 1clentlt\:, such as by Jo]‘uwmg the
verification procedure specified in
pavazraph (1J{2;(i] of this sccticn.

(i) An employer who receives the’
notice from DHE described in paragraph
(DLLHITC) of s seclion will not be
deemed 1o have constuctive lnowledge
that he employee is an vnauthorized
alien iIf—

{A) 1he employer lakes reasonable
steps, svithin 14 days of receiving the
nolice. 1o attempl o resolve the
gquestion raised by DHS about the
mnmigration slatus document or the
employment authelization decument;
and

(B) In thie event that, wilhin G0 davs
of receiving the notice, the employer
does nct verify with DHS that the
document was assigned to the
emploves, the emplover takes
reasonable steps, within an additional 3
davys, to verify the employee’s
employment authorization and identity,
such as by following the verification
procedure specified in paragraph
(1){2)(iii) of this section.

liii) The verification p1 ocedure
1er91911red in paragraphs (1)(2){)(B) and
(1)(2](i1)(B) of tiis section is as follows:

{A) The employer completes a new
¥orm -4 for the employee, using the
same procedures as if the smployee
were newly hired, as described in
§274a.2(a) and {b) of this part, except
that—

(1) Both Section 1—"Employves
Information and Verification "—and
Section 2—"Emplover Review and
Verification™—of the new l‘orm 1-9
should be completed within 63 days of
receiving the notice veferred to in
paragraph (1)(1)(111)(E} or (C) of this
section:

(2} No document containing the social

security account number or alien
number that is the subject of & written
notice referred to m pavagraph
MILHE)(B)Y or (C) of this section, and no
receipt for an application for «
renlacernent of snch docnment, may be
nsed to establish emplovinent
uuthouzat]on or identity or bath: and
{5} No document without «

[»hotcmmph may be used 1o establish
identity or both identity and
em[*lo mem avtherization; and

(1) The f:mrlo“el retains the new
Ferm 1-9 with the prior Form{s) 1-9 for

the same pericd and in the same manner

as if the emplovee were newly hired at

the time the new Form -0 is comjpleted,
as described in § 2744 2(b) of this part.

(3) Kmowledge that an employee is
unauthorized may not be inferred from
an employee’s [oreign appearence or
accent. Nothing in this definition
should be imterpreled as permitting an
employer o request ieae or different
documents than are required under
section 274A(b) of the Act or te refuse
io honor documents tendered that on
their face reasonably appear 1o be
genuine and 1o relale to Uie individual,
except a document about which the
employer has received a notice
described in peragraph (1(1)(111) of this
section and with vespect to which the
employer has received no verification as
described i paragraph (H{2){1){%) or
{13{2)(11)(B) of this section.

Dated: June 5, 2006,
Michael Chertoff.
56 Griden
IFR Doc E6-4305 Filed 6-15-06: 8:45 am|
BILUING CODE 4410-10-2

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 35
[Docket No. PRM-35~19]

William Stein lli, M.D.; Receipt of
Petition for Rulemaking

AGeNCY: Nuclear Regulatory
Comimission.

ACTION: Petition for rulemaking; Notice
of receipt.

suMmMARY: The Nuclew Regulatory
Commission (NRC) has received and
requests public comient on a petition
for rulemaking filed by William Stein
11, M.D. (petitioner). I'he petition has
been docksted by the NRC and has been
assigned Docket No. PRM-35-19. The
petitioner is requesting that the NRC
amend the regulations that govern
medical use of byproduct matexial
concerning taining for parenteral
admzmstml]c.n of certain radioactive
drugs vsed to treat cancer, The
petitioner believes that these yegulations
do not adequately consider the training
necessary for a class of physicians,
namely medical oncologists and
hemotologists, 1o qualify as an
Authorized User {AU) physician to
administer these drugs ‘1he petitioner
requests that the reguiations be
amended 10 clealy c,cmhf\ an $0-howr
taining and experience requirement as
sppropriate and sulficient for
physicians desiring to attain AU status
for these unsealed byvproduct materials,
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Employment Eligibility Verification
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INSTRUCTIONS
PLEASE READ ALL INSTRUCTIONS CAREFULLY BEFORE COMPLETING THIS FORM.

Anti-Discrimination Notice. It is illegal to discriminate against any individual (other than an alien not authorized to work in the
U.S.)) in hiring, discharging, or recruiting or referring for a fee because of that individual's national origin or citizenship status. It is

illegal to discriminate against work eligible individuals. Employers CANNOT specify which document(s) they will accept from an
employee. The refusal to hire an individual because of a future expiration date may also constitute illegal discrimination.

Section 1 - Employee. Al employees, citizens and
noncitizens, hired after November 6, 1986, must complete
Section 1 of this form at the time of hire, which is the actual
beginning of employment. The employer is responsible for
ensuring that Section 1 is timely and properly completed.

Preparer/Translator Certification. The Preparer/Translator
Certification must be completed if Section 1 is prepared by a
person other than the employee. A preparer/translator may be
used only when the employee is unable to complete Section 1
on his/her own. However, the employee must still sign Section
1.

Section 2 - Employer. For the purpose of completing this
form, the term "employer” includes those recruiters and
referrers for a fee who are agricultural associations, agricultural
employers or farm labor contractors.

Employers must complete Section 2 by examining evidence of
identity and employment eligibility within three (3) business
days of the date employment begins. If employees are
authorized to work, but are unable to present the required
document(s) within three business days, they must present a
receipt for the application of the document(s) within three
business days and the actual document(s) within ninety (90)
days. However, if employers hire individuals for a duration of
less than three business days, Section 2 must be completed at
the time employment begins. Employers must record: 1)
document title; 2} issuing authority; 3) document number, 4)
expiration date, if any; and 5) the date employment begins.
Employers must sign and date the certification. Employees
must present original documents. Employers may, but are not
required to, photocopy the document(s) presented. These
photocopies may only be used for the verification process and
must be retained with the I-9. However, employers are stiii
responsible for completing the [-9.

Section 3 - Updating and Reverification. Empioyers
must complete Section 3 when updating and/or reverifying the
I-9. Employers must reverify employment eligibility of their
employees on or before the expiration date recorded in

Section 1. Employers CANNOT specify which document(s)
they will accept from an employee.

* If an employee's name has changed at the time this
form is being updated/ reverified, complete Block A.

* If an employee is rehired within three (3) years of the
date this form was originally completed and the
employee is still eligible to be employed on the same
basis as previously indicated on this form (updating),
complete Block B and the signature block. '

e If an employee is rehired within three (3) years of the
date this form was originally completed and the
employee's work authorization has expired or if a
current employee's work authorization is about to
expire (reverification), complete Block B and:

- examine any document that reflects that the
employee is authorized to work in the U.S. (see

List A or C).
record the document title, document number

and expiration date (if any) in Block C, and
complete the signature block.

Photocopying and Retaining Form I-9. A blank |- may be
reproduced, provided both sides are copied. The Instructions
must be available to all empioyees completing this form.
Employers must retain completed [-9s for three (3) years after
the date of hire or one (1) year after the date employment ends,
whichever is later.

For more detailed information, you may refer to the INS
Handbook for Employers, (Form M-274). You may obtain
the handbook at your local INS office.

Privacy Act Notice.  The authority for collecting this
information is the Immigration Reform and Control Act of
1986, Pub. L. 99-603 (8 USC 1324a).

This information is for employers to verify the eligibility of
individuals for employment to preclude the unlawful hiring, or
recruiting or referring for a fee, of aliens who are not
authorized to work in the United States.

This information will be used by employers as a record of their
basis for determining eligibility of an employee to work in the
United States. The form will be kept by the employer and made
available for inspection by officials of the U.S. Immigration and
Naturalization Service, the Department of Labor and the Office
of Special Counsel for Immigration Related Unfair Employment
Practices.

Submission of the information required in this form is voluntary.
However, an individual may not begin employment unless this
form is completed, since employers are subject to civil or
criminal penalties if they do not comply with the Immigration
Reform and Control Act of 1986.

Reporting Burden. We try to create forms and instructions that
are accurate, can be easily understood and which impose the
ieast possible burden on you to provide us with information.
Often this is difficult because some immigration laws are very
complex. Accordingly, the reporting burden for this collection
of information is computed as follows: 1) learning about this
form, 5 minutes; 2) completing the form, 5 minutes; and 3)
assembling and filing (recordkeeping) the form, 5 minutes, for
an average of 15 minutes per response. If you have comments
regarding the accuracy of this burden estimate, or suggestions
for making this form simpler, you can write to the Immigration
and Naturalization Service, HQPDI, 425 | Street, N.W., Room
4034, Washington, DC 20536. OMB No. 1115-0136.

EMPLOYERS MUST RETAIN COMPLETED.FORM 1-9

Form I-9 (Rev. 11-21-91)N

PLEASE DO NOT MAIL COMPLETED FORM I-9 TO INS



U.S. Department of Justice : OMB No. 1115-0136
Immigration and Naturalization Service Employment Eligibility Verification

.
Please read instructions carefully before completing this form. The instructions must be available during completion
of this form. ANTI-DISCRIMINATION NOTICE: It is illegal to discriminate against work eligible individuals.

Employers CANNOT specify which document(s) they will accept from an employee. The refusal to hire an
individual because of a future expiration date may also constitute illegal discrimination.

Section 1. Employee Information and Verification. To be completed and signed by employee at the time empioyment begins.

Print Name: Last First Middle Initial Maiden Name
Address (Street Name and Number) Apt. # Date of Birth (month/day/year)
City State Zip Code Social Security #
| am aware that federal law provides for | attest, under penalty of perjury, that | am (check one of the following):
imprisonment and/or fines for false statements or [ A citizen or national of the Uriited States
use of false documents in connection with the L1 A Lawful Permanent Resident (Alien # A
€ - [] An alien authorized to work until ___ [/
completion of this form. (Alien # or Admission #)
Employee's Signature Date (month/day/year)
Preparer and/or Translator Certification. (To be completed and signed if Section 1 is prepared by a person

other than the employee.) | attest, under penalty of perjury, that | have assisted in the completion of this form and that to the
best of my knowledge the information is true and correct.

Preparer's/Translator's Signature Print Name

Address (Street Name and Number, City, State, Zip Code) Date (month/day/year)

Section 2. Employer Review and Verification. To be completed and signed by employer. Examine one document from List A OR
examine one document from List B and one from List C, as listed on the reverse of this form, and record the title, number and expiration date, if any, of the
document(s) )

List A OR List B AND List C

Document title:

Issuing authority:

Document #:

Expiration Date (if any): —/—/— Y S — S S —
Document #:

Expiration Date (ifany): ___ [/

" CERTIFICATION - | attest, under penalty of perjury, that | have examined the document(s) presented by the above-named
employee, that the above-listed document(s) appear to be genuine and to relate to the employee named, that the
employee began employment on (month/day/year) __/__/___ and that to the best of my knowledge the employee
is eligible to work in the United States. (State employment agencies may omit the date the employee began
employment.)

Signature of Employer or Authorized Representative Print Name | Title

Business or Organization Name Address (Street Name and Number, City, State, Zip Code) Date (month/day/year)

Section 3. Updating and Reverification. To be completed and signed by employer.

A. New Name (if applicable) B. Date of rehire (month/day/year) (if applicable)

C. If employee’s previous grant of work authorization has expired, provide the information below for the document that establishes current employment
eligibility.
Document Title: Document #: Expiration Date (ifany): __ /_ /

| attest, under penalty of perjury, that to the best of my knowledge, this employee is eligible to work in the United States, and if the employee presented
document(s), the document(s) | have examined appear to be genuine and to relate to the individual.

Signature of Employer or Authorized Representative Date (month/day/year)

Form I-9 (Rev. 11-21-91)N Page 2



LIST A

Documents that Establish Both
Identity and Employment
Eligibility

U.S. Passport (unexpired or
expired)

Certificate of U.S. Citizehship
{INS Form N-560 or N-561)

Certificate of Naturalization
(INS Form N-550 or N-570)

Unexpired foreign passport,
with /-557 stamp or attached
INS Form [-94 indicating
unexpired employment
authorization

Permanent Resident Card or
Alien Registration Receipt Card
with photograph (INS Form
I-1571 or I-5517)

Unexpired Temporary Resident
Card (INS Form /-688)

Unexpired Employment
Authorization Card (/NS Form
[-688A)

Unexpired Reentry Permit (INS
Form [-327)

Unexpired Refugee Travel
Document (/NS Form I-5717)

10. Unexpired Employment
Authorization Document issued by

the INS which contains a
photograph (/NS Form [-688B)

LISTS OF ACCEPTABLE DOCUMENTS

OR

LIST B

Documents that Establish
Identity

AND

1. Driver’'s license or ID card 1.

issued by a state or outlying .
possession of the United States
provided it contains a

photograph or information such as
name, date of birth, gender,
height, eye color and address

2. |ID card issued by federal, state
or local government agencies or
entities, provided it contains a
photograph or information such as
name, date of birth, gender,
height, eye color and address

3. School ID card with a
photograph

4. Voter's registration card

5. U.S. Military card or draft record

6. Military dependent's ID card 4.

7. U.S. Coast Guard Merchant
Mariner Card

8. Native American tribal document

£}

Driver's license issued by a

Canadian government authority 6.

For persons under age 18 who
are unable to present a
document listed above:

10. School record or report card

11. Clinic, doctor or hospital record

12. Day-care or nursery school
record

LIST C

Documents that Establish
Employment Eligibility

U.S. social security card issued
by the Social Security
Administration (other than a-card
stating it is not valid for
employment)

Certification of Birth Abroad
issued by the Department of
State (Form FS-545 or Form
DS-1350)

Original or certified copy of a
birth certificate issued by a state,
county, municipal authority or
outlying possession of the United
States bearing an official seal

Native American tribal document

U.S. Citizen |ID Card (INS Form
/-187)

ID Card for use of Resident
Citizen in the United States
(INS Form I-179)

Unexpired employment
authorization document issued by
the INS fother than those listed
under List A)

lllustrations of many of these documents appear in Part 8 of the Handbook for Employers (M-274)

Form I-9 (Rev. 10/4/00)Y Page 3



RULES COMMITTEE: 02-14-07
ITEM: G6

rrer &
SAN JOSE Memorandum

CAPITAL OF SILICON VALLEY

TO: Rules and Open Government FROM: San Jose Elections
Committee Commission
SUBJECT: Public Funded Campaigns DATE: February 9, 2007

(Voter-Owned Campaigns)

Background

In March of 2006, the City Council directed the Elections Commission to explore the
creation of a fully public funded voter-owned campaign ordinance by taking public
testimony and obtaining expert input. The Council requested that the Commission:

1) Research comprehensively the concept and current examples of public
campaign funding,

2) Present a recommendation to the Mayor and City Council regarding adoption
or rejection of public financing for San Jose, and

3) Present possible implementation procedures should the City decide to
proceed with public financing of mayoral and/or council campaigns.

The Elections Commission conducted three public hearings and received public
testimony and input on public financing from numerous members of the public.
Additionally, Commission members surveyed current and former office holders and
unsuccessful candidates for office. A report which was previously issued to the City
Council which details the Commission’s study and review of public financing of elections
is attached to this report.

Recommendation to Defer Consideration of Public Financing of Campaigns

In surveying office holders, unsuccessful candidates and members of the public, the
Elections Commission found that the need for public financing articulated in other
communities might not exist here because of San Jose's unique voluntary spending limit
law. The Elections Commission also found that concerns about the recent rise in
independent expenditures merit consideration of new rules addressing independent
expenditures before an experiment in public financing is commenced. The Elections
Commission has received additional referrals from the Mayor and City Council relating
to the City's election laws since accepting the public financing assignment, and its
resources have been spread thin handling cornplaints and addressing lobbyist reform.
The Elections Commission therefore recommends deferring further consideration of
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public financing until a reasonable time after the other referrals, the independent
expenditure issue, and lobbyist reform are resolved. In fact, the Elections Commission
believes that at least one election cycle should pass with new regulations addressing
these findings before further consideration of public financing is undertaken.

Public Financing of Campaigns — Identified Trends and Findings

The Elections Commission identified the following trends and has made the following
findings:

1) Public financing of campaigns in San Jose does not necessarily
improve or diversify the candidate pool. The vast majority of successful
and unsuccessful candidates, both past and current, indicated that qualified
candidates abound in city races.

2) Public financing of campaigns would allow candidates to spend more
time meeting and educating constituents. A majority of those surveyed
felt that the campaign length is adequate for constituent interaction; in fact,
several subjects indicated that the campaign “season” was too long, and
others felt that this was true whether or not fund raising was required.

3) Public financing would have little if any impact on wealthy “special
interest” spending and independent expenditures. No one person who
was surveyed believed that funds currently contributed to campaigns would
disappear if campaigns were publicly funded. Instead, all indicated that the
money currently raised by candidates would be redirected to other
expenditures on behalf of one candidate or another. One topic of discussion
related to this observation concerned disclosure: while candidates now must
disclose all contributions in a somewhat timely manner, independent
committees making independent expenditures have a looser, less timely and
perhaps less thorough reporting procedure. There was no agreement
regarding whether or not public funding would at least mitigate the public's
perception of corruption and/or special interests’ undue influence of and
access to elected officials.

4) San Jose already has progressive spending and contribution rules in
place with 100% voluntary compliance to date. In fact, the benefit of
public funding programs most often cited in other jurisdictions is the
implementation of spending limits. This is true even in Los Angeles, where
average Council spending on individual open seat races has gone from
$209,000 pre-1993 (when public matching funding was voted in) to $433,000
in 1995 and $553,000 in 2001-2002. In one Council and one Mayor race in
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independent expenditures in the two races. The Mayor’s race alone involved
total candidate spending of $7.8M — in addition to independent expenditures.

Respectfully Submitted,

Tom Mertens, Chair
San Jose Elections Commission

Attachment

Cc. City Manager
City Attorney
City Clerk





