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RECOMMENDATION

Accept this report in response to Park West Landscape Inc.’s December 6, 2007 letter.

BACKGROUND

On December 6, 2007, Park West Landscape requested to have an item placed on an upcoming
City Council agenda to dispute a liquidated damage assessment for a prevailing wage violation
on the Corde Terra Family Apartments project. At the December 12, 2007 Rules Committee

meeting, staff was directed to prepare a written report for the January 16, 2008 Rules and Open

Government Committee meeting.

In accordance with City Council and Redevelopment Agency action on January 27, 2004,

[tem 7.1 (implementation of enforcement mechanisms for prevailing wage law requirements in
Redevelopment contracts and agreements administered by the Housing Department), the Office
of Equality Assurance assessed liquidated damages in the amount of $87,779.00 to Fairgrounds
Luxury Apartment LP on September 6, 2007 for a prevailing wage violation at the Corde Terra
Family Apartments (misclassification of workforce by Park West Landscape, Inc., a
subcontractor), Fairgrounds Luxury Apartment LP submitted a check in the amount of the

assessment on September 17, 2007.

Attached are copies of the City Attorney’s Office and City Manager’s letters in response to Park
West Landscape, Inc.’s letters.

KATY ALLEN
Director, Public Works Department
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g: Council Comittees/Rules
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SAN JOSE Debra Figone

CAPITAL OF SILICON VALLEY ' . ‘ ' CITY MANAGER.

December 6, 2007

Matthew Prasse

Park West Landscape Inc.

22421 Gilberto

Suite A

Ranche Santa Margarita CA 92688

Re; Corde Terra Apariments
Dear Mr. Prasse:

Thank you for your letter regarding the Corde Terra Apartments and the liquidated damages
recently imposed on the Developer, Fairgrounds Luxury Family Apartment LP, Enclosed is a
copy of Richard Doyle’s response dated December 4, 2007.

As stated in the City Attorney’s letter, the review of the facts shows that the Developer violated
the City’s prevailing wage requirements and as a result liquidated damages were appropriately
assessed to the Developer. Any further disputes regarding obligations of Park West Landscape
as a subcontractor in this transaction should be resolved between Park West Landscape and
Fairgrounds Luxury Family Apartment LP. '

Sincerely,

City Manager -

Enclosure

¢:  Jonathan Emami, Fairgrounds Luxury Family Apartment LP
Richard Doyle, City Attorney
Nina Grayson, Office of Equality Assurance
Jin Tracy, Park West Landscape Inc,

200 East Santa Clara Street San José, CA 95113 e (408) 535-8111 jax (408) 920-7007 wwwisanjoseca.gov



SAN JOSE | | Office of the Cisy Attorney

CAPITAL OF SILICON VALLEY RIGHARD DOYLE, CITY ATTORNEY

ED MORAN
Chief Deputy City Attorney
Direct Line: (408) 535-1920

December 4, 2007

Matthew Prasse _

Park West Landscape Inc.

22421 Gilberto, Suite A

Rancho Santa Margarita, California 92688

RE: Corde Terra Apartments

This is in response-to your letter regarding the Corde Terra Apartments and the
: Iqudated damages imposed as a result of the failure to pay the required prevailing
wages to certain workers on that project.

. As you are aware, Section 4.11 of the Construction and Permanent Loan
Agreement and Addendum between the City of San Jose and Fairgrounds Luxury
Family Apartment LP (*Developer”} for the Corde Terra Famify Apartments entered into
on September 1, 2005 (“Agreement”) requires the Developer to abide by the City's
prevailing wage requirements during the construction of the Project. Consequently,
under the terms of the Agreement the Developer agreed {o pay, or cause o be paid,
prevailing wages, for all construction work on the Project. Further, City and Developer
recognized that Developer’'s breach of applicable prevailing wage provisions would
cause the City damage by undermining City's goals in assuring timely payment of
prevailing wages, and would cause the City additional expense in obtaining compliance
and conducting audits, and that the delays, expense and difficulty involved in proving
City's actual losses in a legal proceeding would hot be remedied by Developer's
payment of restitution to the worker paid less than the prevailing wage. Accord!ngly,
instead of requiring such proof of loss or damage, City and Developer agreed that:

A. For each day beyond the Payroll Due Date that Developer fails
to submit contractor’s certified payrolt to City, Developer shall
pay to City as liquidated damages the sum of Two Hundred Fifty
Dollars ($250.00); and ,

200 East Santa Clara Street, 16" Fioor Tower, San José, CA 95113-1905 fef (408) $35-190C fax (408) 998-3131

451323



Re: Corde Terra Apartments
December 4, 2007
Page 2

B. For each instance where City has determined that prevailing
wage requirements were not met, Developer shall pay to City as
liquidated damages the sum -of three (3) times the difference
between the actual amount of wages paid and the prevailing
-wage which should have been paid.

On August 16, 2005, the City's Office of Equality Assurance provided the
Developer with wage rates for the project. The wages issued for this project were
based on DIR Wage Index 2005-1. [n addition, the City sent an accompanying cover
sheet dated March 10, 2005 listing classifications not allowed on projects covered by
the City's prevailing wage requirements and DIR Residential Wage Rates. Under Labor
Code section 1773.2 awarding bodies have the ability and discretion to determine which
DIR classifications to allow or disallow on City construction projects.

On March 19, 2007, the Developer submitted Park West Landscape’s Statement
of Non-Performance for weeks ending December 4, 2006 through December 31, 2006
fo the OEA. On April 27, 2007, Park West's certified payroll reports for January 2007
through March 11 were received by OEA. During OEA's review of Park West's cettified
payroll reports, the staff identified a prevailing wage violation— the use of the Plumber
Landscape Tradesman | classification — a classification not allowed on City of San Jose
projects and identified on the cover sheet sent on August 16, 2007. Consequently, OEA
directed the Developer to have Park West to reclassify the affected workforce, calculate
restitution owed, prepare restitution checks to the affected workers and provide OEA
with the restitution checks no later than July 31, 2007. On July 13, 2007 Park West
pravided OEA with 38 restitution checks totaling $29,265.00.

The City's Director of Equality Assurance, Nina Grayson, met with the Developer
and Mr. Jim Tracy on September 6, 2007 to discuss the assessment of liquidated
damages as agreed to in the Agreement. At that meeting, Ms. Grayson informed the
Developer and Mr. Tracy that the liquidated damages provision of the Agreement had
been agreed to by the parties to the Agreement and could not be waived by City staff
but provided options that could be pursued - attend a City Council meeting and request
a waiver or file a formal claim with the City of San Jose. '

Following the meeting on September 6, 2007, Ms. Grayson nofified the
Developer of the liquidated damage assessment of $87,779.00. On September 17,
2007 the Developer submitted a check in the amount of the assessment

The City prevailing wage policy as stated in the Agreement provides for
liquidated damages upon a determination that a violation of the City’s prevailing wage
. policy has occurred. There is no element of “willful” or “intentional” acts in determining
liquidated damages. In fact, the purpose of fiquidated damages as set forth in the
Agreement is so that the parties would not have to expend time and expense in
determining the extent of the penalty or damages in each case.

451323



Re: Corde Terra Apartments
December 4, 2007
Page 3

In conclusion, the review of the facts shows that the Developer viclated City's
prevailing wage requirements in the Agreement by not paying appropriate prevailing
wages as required under the Agreement and as a result liquidated damages were
appropriately assessed to the Developer.” Any further disputes regarding any
obligations of Park West Landscape as a subcontractor in this transaction should be
resolved between Park West Landscape and the Developer. '

Very truly yours,

RICHARD DOYLE, City Attorney

By:
ED MORAN *
Chief Deputy City Attorney -

cc.  Jonathan Emami, Fairgrounds Luxury Family Apartment LP
Debra Figone, City Manager
ina Grayson, Office of Equality Assurance
Jim Tracy, Park West Landscape Inc.
" Paul Purcell, Esq. '

451323



FEDARK WEST
=2 IANDSCAPE INC

Office of the City Attorney

200 East Santa Clara Street,

San Jose, CA 95113

Attn: Richard Doyle, City Attormey

Subject: Corde Terra Apartiments
Contractor; Roem, Inc.
Subcontractor: Park West Landscape, Inc

Dear Mr. Doyle:

[ am writing on behalf of Park West Landscape Ing, to inform of you a pending matter
between Roem Ine, PWL and the City of San Jose. Through the Office of Equality
Assurance, the City of San Jose has wrongfully and punitively levied unwarranted and
unjustified liquidated damages.

Please find enclosed a copy of our etter to Roem ke, the general contractor of the
project. Park West Landscape has tried to resolve this matter with the City Office of
Equality Assurance divectly and through the Generai Contractor, to no avail. We
encourage you fo review the information enclosed and take interjectory measures at our
request. We are available to meet with you at your convenience with the goal to gain
resolution and avoid further action,

Please contact me (949)546-8315 or Jim Tracy (949)546-8311 with any questions you
may have.

il

Labor Compliance Officer
Park West Landscape

CC: Delira Figone, City Manager

22421 Siberto Suite A« Ranchae Sonfa:bargario. GA 92688
(9497 tailé B30« FAX: (9493 546-8392

SV o _uir PER o v !J.,t._. tninicRwte gt



ARK WEST
- MND¢C/4F’E INCS

City Manager's Office
200 East SantaClara Street,
San José, CA 95113
. Attn: Debra Figone, City Manager

Subjeet: Corde Terra Apartments
Confragtor: Reein, Inc.
Subegdntractor: Park West Landscape, Inc

Dear Ms. Figone:

! amn writing on behalf of Park West Landscape Ine, to informi of you a pending matter
between Roem Inc, PWL and the City of San Jose. Through the Office of Equality
Assurance, the City of San Jose has wrongfully and punitively levied unwarranted and
unjustified Hquidated damages:

Pledse find enclosed a copy of our letter to Roem Ine, the general contractor of the
project. Park West Landscape has ttied to resolve this matter with the City Office of
Equality Assurance dirvectly and through the General Contractor, to no avail. We
encourage you to review the information enclosed and take initerfectory measures at our
request. We are available to meet with you at your convenience with the goal to gain
resolution and avoid finther action.

Please.contact me (949)546-8315 or Jim Tracy (949)546-8311 with any questions you
may have,

Thank yeu for your time,

- \/ ’/7 —ﬂlﬁ{_’
) Mattrew-Prasse

Labor Compliance Officer
Park West Landscape

CC: Richard Doyle, City Attorney

2242 Gilerio Suite A » Ranche Sonta Margarifa CA 62688
(9A9) 5A6-8300 s FAX: (949) 546-8392

el ~H e ~n -~
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“E%WWEST | o
=2 LANDSCAPE INC. om0

Jonathan Emami
Roem.Corporation
-1650 Lafayette Strect
Santa Clara, CA, 95050

Ref: Corde Terra Apts
Subject: Change order #8

Dear Jouathan.

We are in receipt of your deductive change order dated September 17 2007, requesting our agreement (o 2 charge
oF $89,159.61. No supporling documents accompanied this request, but-we understand it is based ot a claim by the
City of San Jose that Park West Landscape friled (o comply with the City's Prevailing Wage Policy. The amount of
the charge is stated as three times the claimed underpayment. PWL Iias reviewed its compliance procedures and the
{acts. PWL is and has beer in compliance with:the Policy, and therefore does niot feel that the charge back is
appropriate. In faot, PWL has, without admission of prevailing wage noncompliance, already paid out § 29,719.77
1o certain. 1aborers as requested by the Clty and in fulf settlement of all claimsg,

PWL also notes that any obligation it may have fo Roem in this regard must arise out of its Subcontract, as PWL has
no direct contract with the City. PWL will fully comply with ifs obligations under the Subcontract, of course.
However, for example, its limited obligations of indemnity if applicable here surely imply- thewright to dtspute the
©underlying claim.

Our position, derived from our review of the applicable City of San Jose Statutes and Resolutions, is as follows:

Liguidated Damages Do Not Apply

Section 1 of the prevailing wage policy of the City of San Jose (under Resolution 61 #44) states:

L. “It is the policy of the City of San Jose that in any contract herefnafier entered into under the
circumstances set forth below shall provide that not less than the general prevailing wage of per
diem wages as defined in the California Labor Code shall be requiréd to be paid:

(A.) City Public works construction projects funded in whole or in part by City funds, where work
is performed pursuant to any public works construction contract to which the City is a pary,”

It also states undér Policy Section 3(B)

“(B) Prevailing wage rates for employees covered by this Policy sha#l be those
wage rates as established or published by the State Department of Industrial
Relations.”

Tt is clear that the?]"‘revaiﬁﬁg Wage Policy looks solely (o the DIR for direction in wage
determination. As 4l workimen executing the public work were paid under these guidefines; there
has been no breach of the Wage Provision, .

Every PWL employee who worked on the Corde Terra projeet was in compliance with this-policy.
22421 Gilberio, Suufe A o Roncho Santa Margariia, CA 92688

(94%) B4G-8300 « FAX: (949) 546-8392
www. porkwestlandscape.com



Because the acfual contracted work done was that of a Landscape Tradesman as-defined by the Department of
Industrial Relations of the Sfate of Galifornin (“DIR™) and therefore adopted by the Citv in Policy, the employee was
in fact patdthe requited prevailing wage for that classification, in full compliance with the Policy as adopted by City
Council. For reasons not disclosed, however, the City’s Office of Equality Assurance does not "allow™ the
classification of “Landscape Tradesman”. The basis for OEA's alleged authority to “allow” or “disallow”
classifications is, to-say-the least, obscure, Nevertheless, at the City’s request, PWL resubmitted its complianee
forms to*reclassify" the work done ag that of a Landscape Assistant Journeyman, which is an “allowed"
classification, which resulied in a higher prevailing wage classification. PWL made these changes and paid the
diffetence in wages (approximately $30,000) to the affected employees all at the City's reguest and insistence, and
in the belief, induced by the City, that PWL by doing so resolved all issues with the City.

We assert that there was no prevailing wage brench, and that the Goals of Cuy s Prevailing Wage Policy were not
damagcd inanyway during any point of the execution of the contraet, .

The following are the listing of City's “Goals” that are mentioned in Aftachment *C” from the Contract Pravision
for Prevailing wages:

1, dtprotects City job apportzmmec and stintulates the City’s economy by reducing the incentive fo recrui ana’
pay a substandard wage to labor from distant, cheap-labor areas. .

Park West Landscape did in fact pay the prevailing, DIR sanctioned, correct wage:for the tasks performed on
the jobsite. The wage paid was not substandard, and thus there was no incentive 1o recriit outside our workforce.
. In fact, all employees who worked on the job were current empioyees of PWL prior to comriiencement of labor upon
the field, with the majority of them being citizens of San Jose.

2. Itbengfits the public through the superior efffeiency of wetl:paid employees, whereas the payment of
inadeguate compensation tends to negatively affect the quality of services to the City by fostering high
turnovey and instability i the workplace,

Al workinen on the site were well and accurately paid for the task performed according fo the Department of
Industrial Relations. The qualify of work was satisfactory to the City. In addition, as recognized by the-OEA at the
time of payment dispersal, ofthe 38 empleyees paid as a Landscape Tradesman, only two wele no fonger employed
by Park West Lanidscape, further showing essentially no turnover and a stable work environment,

3. Paying workers a wage that ennbles them not to live in poverty Is beieficial to the health and welfare of all
citizens of San Jose, because it increases the ability of such workers to altain sustenance, decreases the
aniount of poverty and reduces the awount of taxpayer finded soctal services in San Jose.

All'workmen on the jobs in.question were paid a camect prevailing wage of $15.15/r. This amount is triple the
federal minfmum wage, morethan double the state minimum.wage, half again as mych as the San Jose Living Wage
resolution, and a correet prevailing wage, and was therefore'no burden to the City oT"San Jose’s taxpayer sociaf
services due to possible impoverishment.

4, It tncreases compefifion by promnoting a noie leve! piaymg Jfield among contractors with regard to the
wages paid (o workers.

At the time of bidding, all contract stipulations provided were taken into account and accuralely bid.
Employees were paid at [east e prevailing wage for the work perforined, as mandated and sanctioned by the State,
this regulated rate caused no Injury to the City or fellow contractors,

‘ There are no grounds under whick incalculable damage ocenrred to the City as a tésult of pur compliance
with the Prevailing Wage policy, The charge is therefore without merit, and is void. It seems more Jikely, that the
assessment 18 being used-as a penalty; with no recourse for an henest contractor.



OLA’s response-to Park West Landscape regarding tamages seems to'be-in-colifrast with their missfon
statement, State Law, San Jose's prevailing wage peliey aud the City auditor’s recommendation,

While we understand that the City of San Jose is a charter city, PWL can't lrelp-But notice that the lack of
merey/ability to negotiate/heart in the conduct of the Office of Equality Assurance is directly in contrast with their
. own prevailing wage policy, state law, and even the original recommendations of the ity auditor,

Under the belief induced by the OFA that a meeting including Reem and the representatives of OEA in regards to
this issue would lead to a conclusion and relief, Jim Tracy, COO of PWL met with Jonsthan Emarmi, VE of Rosm
Corpomuon, Rebecca Lam, Roem’s Senior Accountant; and representatives of the offices of the OEA. Afler a brief
review with Theresa LeVar, the City of San Jose’s Contract Compliance Specialist of the circumstances and its
consequential résolution, she was of opinion that PWL had done what was needed. The contractors then met with
Nina Grayson, the Cily of San Jose’s OEA Directar for the express purpose of waiver, However, at that time, Ms.
Grayson stated that shie had *no authority to waive the requirement of a resolution™ and regardless of the diligence of
- our records, the fionest way in which they were represented, or the speed with which the issue was resolved 1o the
City's satisfaction, the ouly recourse was o “go to a City Council meeting” or “file a formal complaint™. Tt seems
that while the gonl of the liquidated damages elause is useful in deterring would be subverters of prevailing wage
pelicy, it leaves no room for the “equitable treatment of Contractors”, part of OEA’s stated mission.

The Citys prevaifing wage.policy was created and sculpted from the recommendations o an internal audit. In
2003, upon finding that the OEA did not reirleve funds or penalize contractors at the time; the city suditor made the

Following :ccommenda[ion.

*Recommendation 7:*[mpose financial penalnes on contractors who willfidly or plataptly vmlate the Czty s
P:evallmg Wage or Living Wage resolution.”

Park West Landscape has vielated neither resolution, but by zccidental administrative oversight, mlchd an
inserted addendum by the OTA

The prevailing wage policy of the City of San Jose (under Resolution 61144} is as follows:

*{C) Contracts-or agreements eniered into by the ¢ity for the projects or services specified in Section |
above shill melude provisions relating to records, apprentices, notices and enforeement in gecordance with the
requirements of the Califorhiz Labor Code.”

California Labor Code, iix regard to Prevailing wages (1770 ~1781) states numerous times that penalties incurred
stiouldt be only assessed at maximum rate when found to be “willful” (1775.2(B)(iii}} and that it tales into account
whether or not the failure to pay the correct rate was “good faith mistake” (1775.2(A)(i)) It goes on to firther redyee.
the penaltjes in the case thatif the error was g good faith mistake and “voluntarily and promptly correited when
brought to the atfention of the contractor or subcontractor”™. (1775(2)(B)(i)) .

All of these are certainly true in this situation.

You can imagine, theréfore, our surprise at the deductive change order, Tn PWL’s view it paid more than the
prevailing wage for the work performed by these smployees, because the City insisted that PWL did so0. The
affected employees had previously been paid the prevaiting wage for me work done by them, As set out in the
- Poligy, the amountia be paid to an employee for the-work performed is the prevailing wage, no more and no less,

Thus, Policy Section 3(B) states:

“(B) Prevailing wage rates for employees covered by this Policy shall be those
wage rates as established or published by 1he State Department of Industl fal
Relations.”

See also, Policy Section 2, which pertains to Roem:



“Section 2. Cbligations of Contractors: On publicly funded projects, contractors
are required to pay and ensure that their subcontractors pay the prevailing wage
as determined by the Director of the California Depariment of Industrial
Relations:and/or the awarding body."

Again, the requirement is to pay the provailing wage, not more than the prevailing wage as OEA demands,

OEA has no authority to'change thase rates under the Policy. The only authority to independently set any prevailing
wage rate at all is given in the rare instance where there has been no DIR determination, and-in that case it is given
to the City Manager, not the OEA (Policy, Section 3(10)). Thus ihe City Couneil, haviug considerdéd the fssue
whetlier to assign authorily to change the prevailing wage figure, decided nof to give any authority lo CEA (o do so.
1t looks as if OBA, for reasons of its own, wanted to inerease the applicable prevailing wage for Landscape
Tradesman from the one set by-the DIR and required by the City Council in the Policy, Precluded from making that
change directly, it “disallowed” the actual classification, leaving only the hipher provailing wage classification of
Landscape Assistant Joumeyman as an option. This attempt to accomplish fndirectly what it could not accomplish
directly should itself be “disatiowsd.” o

Based on the forepoing PWLL is unable to agree that there was any violation of the Polivy justifying the assessment
of any liquidated damages. Likewise, even if such violation did oceur, whiclt it did not, nevertheless the conclusion
is inescapable that it was merely an honest good faith error which was quickly and completely resolved and seltled
in the exactfashion that the City regquested. PWL stands by the correctness of its actions and will pessevera to
defend ils integrity Ly all means necessary and expedient.  PWL recomimends to Roem {0 present this information
to.the Cily and resolve the matter to the benefit of all pariies.

Matthew Prasse
Labor Compliance Officer

CC:

Nina Grayson
Tlhieresa LaVar
Rebecca Lam
Jim Tracy



EXQUISITE DETAIL ON

A SOLID FOUNDATION

September 17, 2007

M. Jim Tracy

Park West Landscape, inc.

22421 Gilberto, Suite A

Rancho Santa Margarita, CA 92688

CORPORATION

Re:  Liquidated Damages for Violation of Prevailing Wages
Cordé Terra Faily Apartments

Dear Mr. Tracy;

The attached deductive change order is being assessed to Park West Landscape on
the Cordé Terra Apartments for violation of prevailing wage requirements, As
per Attachment “C,” of the coutract signed between ROEM Builders, Inc. and
Park West Landscape, liquidated damages equal the sum of three times the
difference between the actusl amount of wages paid and the amount of wages that
should have been. paid and in this case, the sum of liquidated damages total
$89,159.61 (Per the City of San Jose, $29,719.87 x 3), Please sign the attached
deductive change order and return with your immediate attention,

Sincerely,
. " ; 34
R ///(E P28 st s ){(1 T Y

Tammy Larsen /—\'
Contract Administritor

Attachments

1650 Lafaﬁre{,te Strest, Santa Clara, Califernia 95080  Tel (510'81 984-5600 Fax i408) 984-3111 wwwroemcorp.cem
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ATTACHMENT “C”

Cordé Terra
Family Apartiments

Liquidated Damage for Breach of Wage Provision

Contractor agrees its breach of the Wage Provision would cause the City damage by
undermining the Goals and the City’s damage would not be remedied by contractor’s payment of
restitution to the workers who were paid a substandard wage, Contractor further agrees that such
demage would increase the greater number of employees not paid the applicable prevailing wage
and the longer the amount of time over which such wages were not paid. '

The City and Contractor mutually agfee» that making a precise determination of the amount of
City’s damages as a result of Contractor's breach of the Wage Provision would be impracticable
and/or extremely difficult. Therefore, the parties agyee that, in the event of such a breach,

Contractor shall. pay to the City as liquidated damages the sum of three (3) times the difference
. between the aetnal amount of wages patd and the amount of wages that should liave been paid.

[ have read and acknowledge the ahove Liquidated Damage for Breach of Wage Provision:
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S DRK WEST
-~ SANDSCAPE NG

Decertber 6, 2007

City of San Jose
200 East Santa Clara St.
San Jose, CA 95113

Aftention: Mayor and City Council Members
C/O Lee Price

Subject: Request to place an item on the City Council agenda

Dear Mayor and Members of the City Couneil:

This letter shall serve as our request to place an item on the City Council agenda. This

. request is pursuant fo our dispute of an assessed $90,000 liquidated damage penalty for
.an alleged prevailing wage at the Corde Terra Apartments project. Enclosed please find
several documents that outline the assessment and subsequent response by Park West, [t
is our request that we be allowed to present our case to the City Council for a
determmatlon if in fact the assessment meets with the City’s guidelines.

Thank you in advance for your placement of this item on the next City Council meeting,

Sincerely,
Ty .

D OB AT
Jim P, Tracy
Chief Operating Officer
Park West Landscape, Inc.

22421 Gilberto, Suite A » Roncho Santa Margaria, Californic 92668
(949) 546-8300 » FAX: (949) 546-83C1





