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SUBJECT: Subcommittee
Recommendation regarding
Anonymous Complaints

BACKGROUND

Memorandum
FROM: Lee Price, MMC

DATE: February 3, 2010

On December 15, 2009, the City Council considered the Mayor's Biennial Review of the
Ethics Ordinances and referred the following issues to the Elections Commission and
the people who participated in the Mayor's Ethics Review Panel on October 13, 2009:
1) Avoiding Conflicts of Interests Arising from Family Relationships; 2) Closing a
Loophole in Lobbyist Registration and Disclosures; 3) Protecting Public Participation in
Council Hearings; and 4) Limiting Anonymous Complaints to the Elections Commission.

To address the Referral #4, the Commission reformed the subcommittee on anonymous
complaints (Cosgrove/Shepard) to consider whether the phrase "good cause" should
include those who can demonstrate a substantial vulnerability to retaliation by the
person who is the subject of the complaint and review and determine what additional
situations would constitute "good cause" for providing anonymous tip line complaints for
inclusion in the regulation.

The subcommittee met on February 1st at City Hall and at that time reviewed a
recommendation by the South Bay Labor Council submitted in writing (see attached)
which included, among other things, a recommendation to refine the Elections
Commission definition of "good cause", The subcommittee agreed to recommend that
Section E of the Elections Commission's Regulations be revised as suggested by the
Labor Council, as amended.

RECOMMENDATION:

The subcommittee recommends that Section E.6 of the Elections Commission
Regulations be amended to read as follows:
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E. COMPLAINTS OF ALLEGED VIOLATIONS

6. A complaint may be submitted anonymously only by calling the "Elections
Commission Anonymous Complaint Hotline" at 408-XXX-XXXX. The Complainant must
state good cause for anonymity_, which is limited to (a) a City or Redevelopment Agency
employee who is not protected by the Civil Service system making a complaint about a
supervisor in his or her chain of command; or (b) a private sector employee making a
complaint about his or her employeF(for example, a complainant who demonstrates his
or her vulnerability to retribution by the person or organization who is the subject of the
complaint). The Chair of the Commission, or the Vice-Chair, if the Chair is not available,
will assess whether there is good cause for anonymity. It is recommended, but not
required, that the Complainant provide a telephone number for the Commissioner
reviewing the call to contact the Complainant to gather additional information about the
cause for anonymity. If the Commissioner reviewing the call determines the
Complainant has good cause for anonymity, the complaint will be forwarded promptly to
the Evaluator by the City Clerk. If the Commissioner reviewing the call determines that
the Complainant does not have good cause for anonymity, the complair'1JJlvill not be
forwarded to the Evaluator. /f \)
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January 29,2010

Frederick deFuniak, Chair
Leon iLouie, Commissioner
Robert Shepard, Commissioner
Erica Cosgrove, Commissioner
Michael Smith, Vice~Chair
Elections Commission
c/o City Clerk Lee Price
City of San Jose
200 East Santa Clara Street
San Jose, CA 95113

Dear Members of the Elections Commission:

As you know, the Mayor and City Council have referred a number

of ethics proposals to the Elections Commission for review. Working

Partnerships USA would like to participate in the discussion over ethics

reform. We very much appreciate the importance of the Commission's

work and believe that our comments will be useful to the Commission.

This letter sets forth each ethics proposal, critiques it, identifies its

public policy objective(s), and discusses strategies for achieving those

objectives. Wherever possible, there is a description of standards and

policies used elsewhere to achieve to those objectives. The discussion of

each proposal concludes with a policy recommendation.

Before getting into the specifics, it is worth stating some broad

principles for ethics reform l with which everyone who participates in the

Commission's review should agree. Ethics reform must:

1. Address actual public policy problems.

2. Not target particular individuals or organizations and not create the

appearance oftargeting particular individuals or organizations.

3. Employ strategies that are based on objective standards.

4. Contain dear language, so that it does not create confusion,

uncertainly, or opportunities for "gotcha" political attacks.
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I
I
I

i
5. Not contain extessively complicated or burden.some requirements.

!

If followed. these neutral principles will help ensure that the process of ethics reform is apoliticaL

Unfortunately, ethics refotm has come to be seen by many as a means of political retribution.

For this reason, the Electidns Commission should take special care to avoid even the appearance
i

ofpolitical bias. i
i

DisclosingIFamily Relationships
I

A. The Proposal I
!
I
I

The Mayor has·pr~posed to require that City Council members and senior staff disclose
their relationships with an!y family member who is "involved in a matter" before City Council "at

I

the time a decision is mad~." Cunent law requires abstention when there is a conflict of interest,
so this policy would apply lonly to decisions where there is no conflict of interest.

I
B. Public Policy Objective

I
i

Conflict of interestllaws are intended to prevent elected officials from exercising influence
I

over decisions in which they have a financi.al interest. (See Government Code section 1090,

87100) These statutes are hot concerned with lawmakers' relationships as long as those

relationships do not creat¢ a financial interest in the lawmakers' decisions.

There may be an a~pearanceof a conflict of interest even when there is no actual. conflict.

For instance, although thete is an appearance of a conflict. there is no actual conflict for a county

supervisor, who is also a r~al estate broker. to represent a buyer or a seller in a land transaction

which is contingent on co,lnty approval. (64 Ops. Cal. Atty. Gen. 795) Just the appearance of a

conflict can taint the gove~nmentaldecision making process. So even when there is no actual

conflict, the disclosure of ~elationshipsbetween City decision mc\kers and people who have

personal ftnancial interest~ in City decisions is still a legitimate policy objective.

Other cities genera~y have not created rules that go beyond the state prohibition against

conflicts of interest. Munibpal ordinances in Los Angeles, San Diego, Sacramento, Oaldand,

Santa Clara, Milpitas. and ;~alo Alto impose no requirements beyond state law, San Francisco

requires disclosure of busi~less and personal relationships with people who have an "ownership
I

or financial interest in the Fubject of a governmental decision being made." 'fhe objective of the

San Francisco ordinance i~ the disclosure of relationships that might create the appearance of a

fl
. i

con let. i

I
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C. Critical Review!

!
The Mayor's prop~sal raises several significant issues. First, it is widely perceived as

targeted at Councilmembe!r Nora Campos and her husband Neil Struth~rs, head of the Building

Trades, who have been fre4uent critics of the Mayor. Two members of the City Council made

reference to this fact on the public record the day the proposal was referred to the Elections

Commission.

Second, the focus o:n family relationships as opposed to other sorts of relationships is

arbitrary. If the policy objective is to disclose relationships that create the appearance that a

government decision maker has a fmancial interest in a decision, there is 110 objective policy

reason to single out famili~l relationships. There are numerous types of relationship that are at

least as likely as family rel~tionships to create the appearance of a conflict. Why not reqUire the

disclosure of relationships !with business partners, important clients, or campaign workers? We

can find no city that req~es disclosure of familial relationships when there is no conflict of

interest. It is no wonder tHat the Mayor's proposal is perceived as targeted against his political,

opponents.

Third, the languag~ of the proposed rule is vague. What does it mean for a family

member to be "involved in; a Inatter?" Would this provision apply to all family relations, 110

matter how distant? The proposal, as written) is bound to cause confusion. Worse, it could be

used to make spurious, politically motivated accusations when councilmembers do not disclose

relationships.

Fourth, the Mayor'~ proposal would require une1ected city officials to make disclosures.

Again, the proposal is so v~gue it is bound to cause confusion. Presumably. it is intended to

apply only to officials who ihave something to do with a decision involVing a family member. It is

unclear how and when thi~ disclosure is supposed to take place. The proposal only states that the

disclosure is to be made "at the time a decision is made," but if the decision is made by the

Council, then ttnelected orhcials will have little opportunity to make the required disclosure at

that time.

D. Recommendatibn

;

The best way to aV~id the appearance ofpolitically motivated ethics reform is to use

standards and policies that' have been successfully used elsewhere. San Francisco's ordinance

provides a model for the disclosure of relationships that create an appearance of a conflict of

interest. San Jose should u~e that model and adopt the following language: "A city officer or

employee shall disclose on [the public record any personal, professional) or business relationship
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with an individual, busines~, or organization that has a financial interest in a government

decision being made by th~ officer or employee." (Modeled after San Francisco's ordinance)

San Francisco's lan~uage addresses the public policy problem that government decisions

may be tainted by an appe~ranceof a conflict; it goes beyond state law by requiring disclosure of

relationships that create ani appearance of a conflict. The San Francisco language is also

evenhanded in that it does hot arbitrarily single out some relationships and exclude others.
I

2. Closing a LOOP~10Ic ill Lobbyist Registration and Disclosure
,

A. The Proposal :
!

:

Mayor Reed wouldjrequire the employees of any non-profit who contact top City officials

in order to influence City ~ctions to register as lobbyists if the non-profit is "controlled" by an

entity already required to ~gister as a lobbying organization. Currently non-profits are

exempted from the San 70sb's ordinance that requires lobbyists to register.
, !

B. Public Policy Objective

A primary objectiv~ of the lobbyist registration and reporting requirements is to identify
"the true voice of those whb exert political pressure on government decisions." (San Jose
Ordinance 28072) The ex~mptioll for non-profits reflects the countervailing objective of
minimizing for non-profit~ the administrative burden and stigma of complying with the
lobbying statute. !

It is unclear wheth~r there is any actual policy problem that demands a revision of the
exemption for non-profits.: However, in theory a lobbying organization could operate covertly
through a nOll-profit that i~ controlled, If the policy goal is to address this possibility, the policy
solution must use a standatd definition of "control" that is not designed to single out a particular

I

organization or person. '
,
I

!
C. Critical Review!

!

As a Mercury News editorial and column have pointed out, the Mayor's proposal is

targeted at one organizatio,in and one individual, the non-profit Working Partnerships USA and

its Policy Director Bob Brdwnstein, who is a frequent critic of the Mayor. The Mayor has said his

proposal also would impa~t other advocacy organizations with nonprofit arms, such as the

Chamber of Commerce, tHe Downtown Association, the Silicon Valley Leadership Group, and

som'e housing developers 41th established family charities. (From "San 70se mayor angers labor

groups with ethics proposals," 13 Dec. 2009) This claim is incorrect.,
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;

The Mayor's propo~al would apply to employees of nonprofits who lobby top City

officia.ls and whose nonpr~fit is "controlled" by another organization that lobbies top City

Officials. The Chamber oflCommerce, the Downtown Association, and the Silicon Valley

Leadership Group may all iobby city officials, but their nonprofits do not. Therefore, contrary to

Mayor Reed's claim, his prbposal does not apply to them.

The Mayor has alsd claimed that he got his definition of "control" from the IRS rules.
I

However, the Mayor's defi~ition ofcontrol is almost completely different {rom the IRS rules. His

definition of control is as f6llows:,,
a. The entity dire~tly or indirectly appoints or selects members of the board of directors,

I

officers, or employees of the nonprofit; or

b. The same perso~ or organization manages or directs the nonprofit and the other

entity; or :

c. The other entitY and the nonprofit commingle assets or share or rent facilities,

employees, exptnses, equipment, mailing lists or other assets.
!

I-Iere is the IRS deflnition, ~hich is contained in Form 990 Schedule R, where the Mayor said he

got his definition of control:

1, In the case of a parent/subsidiary relationship:

a. The pofer to remove and replace (or to appoint or elect, if such power

inc1ude~ a continuing power to appoint or elect periodically or in the event of

vacanci~s) a majority ofthe nonprofit organization's or other organization's

directo~ or trustees, or
!

b. Management or board overlap where a majority of the subsidiary

organiz~tion's directors or trustees are trustees, directors, officers, employees,
I

or agents of the parent organization.

2, In the case ofb~other/sister nonprofit organizations: the same persons constitute a

majority of the ~embers of the governing body ofboth organizations.
I

1"he IRS has a clear, straig~tforward definition ofwhat control of a non-profit organization is. It

is a standard used throughbut the United States. By rejecting that standard and substituting his

own definition, which app~ars to directly affect only Working Partnerships, a vocal critic, the

Mayor has created the app~arance that his ethics reform is politically motivated.

D. Recommendati~n

When objective na~ioDal standards are discarded without reason, ethics proposals lose

credibility. Ifethic:s and pdllitics ate to be kept separate, the City ought to do what the Mayor said
I

he intended to do: adopt tl}e IRS standard for determining whether a non-profit is controlled by

another organization. III drder to avoid the possibility that a lobbying organization could operate
I
I 5
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covertly through a non-profit that it controlled, the City should narrow the non-profit exemption

from the lobbying statute ~y excluding non-profits that are controlled by a lobbying organization

per the IRS definition of c~ntrol.
i

3. Protecting Pu~licParticipation in Council Hearings,,

A. The Proposal :

!
Mayor Reed propo~ed that if a motion is made on an item during Orders of the Day and

the Council debates the m~tion, the public may comment during the debate.
!

B. Public Policy O~jective

The Mayor's propo~al restates, at least in part, the existing requirement that the public

has the opportunity to add~ess the Council regarding Council motions before those motions are

decided. This opportunity to speak is essential to the free exchange of ideas between the public

and the Council. Without lit, the public would lose some ofits ability to influence Council

decisions.

C. Critical Review:
I
I

Page one of the Surtshine Task Force Report reads in part, "any person attending an open

meeting of a policy body ot ancillary body must be provided an opportunity to directly address

the body during the consi~erationof the item." The public'S right to comment on Council

motions should not depenCl on whether the Council debates the motion. The public interest in

participating in Council dcicisions requites that members of the public be given the opportunity

to comment on any Council motion,

D. Recommendatibn

i

Whenever a motiox\ is made during a Council meeting, the public should be allowed to

speak to that motion. '

LO 'd
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4. Limiting Anonymous Complaints to the Electiol1s Commission
i
I

A. The Proposal !
I

The Mayor would ~urtail anonymous complaints, but has asked for further consideration

of a "good cause" provisio~ to allow such complaints.

B. Public Policy alieclive
i

i
The primary object~veof the Mayor's proposal is to discourage the use of the anonymous

complaint process to make! unfounded, politically motivated accusations. Anonymous

complaints would be allowbd only when there is "good cause." The policy objective ofthe "good

cause" exception is to enco~age legitimate complaints by those who would be vulnerable to

retribution if their compla~intbecame public.

C. Critical Review!
!

The Mayor's origin~ldefinition of "good cause" was limited to non-civil service City
I

employees complaining abbut supervisors and private sector employees complaining about

employers, As the memor~ndumby Councilmembers Kalra, Chll and Pyle points out there are

"other circumstances in which a fear of retaliation is understandable and the need for anonymity

is legitimate." Their mem¥andum lists several examples: "tenants complaining against

landlords who may be can~idates for elected office, businesses that are inspected by the City

complaining against dectetJ. city officials, organizations that receive city grants complaining

against elected officials whb decide on the distribution of grant funds, and citizens complaining
I

against law enforcement o{ficials campaigning for elected office."

Other California ci~ies provide little gUidance. They generally have not placed limitations

on anonymous complaintsl Los Angeles, San Diego, and San Francisco all have a process for

making anonymous comp~aints. Some cities, such as Sacramento, have no formal mechanism for

ethics complaints. Oaldan~only allows anonymous complaints by city employee whistleblowers;

other anonymous complaiflts are not allowed.

,
I

D. Recommendatibn
i

San Jose must mailhain a balance between the competing policy objectives of
I

discouraging Wlfounded, politically motivated accusations and encouraging legitimate

complaints by those who a~e VUlnerable' to retribution. In order to maintain this balance, the

7
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Conclusion

I

I
defmition of "good cause" ~hOUld include complainants who demonstrate their vulnerability to

retribution by the person tho is the subject of the complaint.
I
i
!
:
i
I
I
I

Thank you in adva~ce for your willingness to consider our comments. We appreciate the

time and effort it will take ~or you to review the ethics proposals submitted to you, and we hope

that our comments are hel~fu1. Please contact me with any questions about our research fIndings

or conclusions. My numb~r is (408) 266-3790, and my email address is bel1(Watwork.org.

Sincerely,

~J~
Ben Field

Chief of Staff
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