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election and within 60 days of a gen-
eral election. Thus, corporation-
sponsored independent expenditure 
campaigns are restricted in the imme-
diate run-up to an election. The case 
was argued on narrower grounds last 
term (before Justice Souter retired 
and Justice Sotomayor was seated), 
but the Court called for further brief-
ing on whether Austin should be 
overturned and the matter was rear-
gued on September 9, 2009.  

Conservative Justices Kennedy, 
Roberts, Scalia, Thomas and Alito 
found McCain-Feingold unconstitu-
tional and overturned Austin. The 
Court majority found the purpose of 
the independent-expenditure limit 
was to “silence entities whose voices 
the Government deems to be sus-
pect.” The majority reasoned that the 
government may not impose restric-
tions on certain disfavored speakers, 
especially in the context of political 
speech. They disagreed with Austin’s 
premise that the government interest 
in preventing the corrosive effects of 
aggregated wealth in the corporate 
form is stronger than as to regulation 
of the speech of individuals, and fur-
ther noted that the government does 
not have a legitimate interest in 
equalizing the ability of individuals 
to influence an election — what sup-
ports of McCain-Feingold would call 
“leveling the playing field.” 

Although the Court invalidated 
McCain-Feingold’s pre-election ban 
on corporate electioneering, it upheld 
McCain-Feingold’s disclaimer and 
disclosure requirements that require 
ads to identify who funded them. 
(Justice Thomas alone dissented from 
this conclusion, citing alleged intimi-
dation of proponents of California’s 
anti-gay-marriage initiative.) The 

O n January 21, 2010 a divided 
United States Supreme 

Court issued its much anticipated 
decision in Citizens United v. Federal 
Election Commission. By a 5-4 vote 
breaking along familiar, ideological 
lines, the high Court overturned two 
recent precedents, including its 1990 
ruling in Austin v. Michigan Cham-
ber of Commerce, which found state 
restrictions on corporate independent 
expenditures to be constitutional. In 
Austin, the Supreme Court found the 
State of Michigan had a compelling 
state interest in preventing “the cor-
rosive and distorting effects of im-
mense aggregations of wealth that are 
accumulated with the help of the cor-
porate form and that have little or no 
correlation to the public’s support for 
the corporation’s political ideas.”  In 
the twenty years since that ruling, 
many state and local campaign fi-
nance regulations have relied on Aus-
tin’s holding to limit direct advocacy 
by corporations, unions and other 
nonprofit advocacy groups, such as a 
federal rule limiting corporate speech 
immediately before elections. 

At issue in Citizens United was 
whether a conservative group’s 90-
minute film highly critical of Hillary 
Clinton could be barred from broad-
cast immediately before the 2008 
presidential primary elections under  
federal campaign finance laws. Under 
a statute commonly referred to as 
McCain-Feingold, corporations, un-
ions and nonprofit issue-advocacy 
organizations may not spend money 
directly from their treasuries (as op-
posed to via political action commit-
tees or PACs) on “any broadcast, ca-
ble or satellite communications” ad-
vocating for or against a specific can-
didate within 30 days of a primary 
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By Holly O. Whatley Court also limited its holding to inde-
pendent expenditures and explicitly 
noted the decision does not extend to 
the constitutionality of limits on cor-
porations’ direct contributions to can-
didates. Thus, the far more common 
rules that limit campaign contribu-
tions and require reporting of contri-
butions and expenditures by candi-
dates, ballot measure committees and 
those making independent expendi-
tures all remain good law. 

The practical effects of Citizens 
United are far-reaching. Although 
California law has not limited corpo-
rate speech in state elections (hence 
recent controversies over last-minute 
largesse from tobacco companies, for 
example), federal and local rules 
along these lines are no longer en-
forceable. Certainly, we can expect to 
see more extensive corporate elec-
tioneering in future elections with the 
2012 Presidential Election likely to 
see a wave of new independent ex-
penditures. Analysts expect more 
negative campaigning from sources 
not tied to candidates along the lines 
of the “Swiftboat Veterans for Truth” 
attacks on John Kerry in the 2004 
Presidential Election. 

 Further, municipalities that restrict 
corporate expenditures that directly 
advocate for or against a named can-
didate in local campaigns should re-
view their ordinances in light of this 
ruling. The basic premises of local 
controls on direct expenditures by 
unions, corporations and other non-
profit organizations have been swept 
away and such ordinances require 
fundamental review. 


