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INTRODUCTION

A Citizen Complaint ("Complaint") wa~ filed on May 18, 2009, alleging violations of City
Council Resolution No. 72547. (Attachment) We undertook an evaluation of the Complaint to
determine whether cause existed to conduct an investigation.1 As discussed below, the
Commission is empowered to consider complaints alleging violations of the Municipal Code, but
not of the Resolution. As we have determined that the facts alleged do not indicate any
violation of the Municipal Code, we are recommending that the Complaint be dismissed without
further action.

II. EVALUATION OF THE cOMPLAINT

The Commission’s jurisdiction over Citizen Complaint~ extends to potential or alleged
violations of Title 12 of the Municipal Code. (See, Municipal Code §§ 12.04.070, 12.04.080(B),
12.04.100(C); Resolution No. 72547, paragraph E.1) Under City Council Resolution No. 72547,
paragraph F.2, no investigation is required if the Complaint does not identify "specific facts,
which if proven, would be a violation of the Municipal Code." Under paragraph F,5, a
recommendation by the Evaluator that the Complaint does not warrant investigation is referred
to the Chair and the Chair may place the matter on the agenda for the Commission to consider
the Evaluator’s recommendation.

The Complaint alleges the Respondent disclosed the contents of a Complaint filed with
the Commission in violation of paragraph F.9 of Resolution No. 72547. Specifically, the
Complaint alleges Respondent incorporated the contents of the Complaint filed against Urban

1 The evaluation was conducted pursuant to Municipal Code §12.04.080 and City Council Resolution No.

72547.
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Markets, LLC in a public memorandum to other members of the City Council. The Complaint
also requests that the Evaluator investigate the circumstances under which this memorandum
was created and distributed.2

Title 12~of the Municipal Code contains provisions generally related to complaints and
the investigation of complaints, see~ e.g., 12.04.080 -Investigations. However, neither this
section, nor any other section of the Municipal Code addresses processing of complaints or the
confidentiality of complaints. We note that a general provision of the Municipal Code sets forth
an expectation that City employees and officials will comply with City rules and regulations,3 but
this statement of intent does not constitute a basis for action by the Commission.

Based on the foregoing, we conclude that the Complaint does not allege or contain facts
ofa-potential--violation of-the Muni¢ipal--Gode~-. Given thespecific~wording of~.the..Commission!s.
investigative authority (see, 12.04.040(B) ("The commission shall have the authority to
investigate complaints alleging violations of this titlei.." [emphasis added]), we conclude that
the Evaluator is.not empowered to initiate an investigation of an alleged violation of the
Resolution.

III. RECOMMENDATION

We recommend, therefore, that the Elections Commission’dismiss the Complaint and
close the file in this matter without further action~

Respectfully submitted,

Joan L. Cassman
M. D. Moye
Steven Miller

Attachment - Memorandum, dated May 18, 2009, Subject: Violation of Resolution 72547,
Section F9.

2 The Complaint also refers to a note in our report to the Commission dated, April 24, 2009 concerning
Urban Markets, LLC. The Complainant indicates additional investigation in that matter is necessary with
respect to the unauthorized disclosure of that complaint. As there is no change in our comments
reflected in the report, we simply refer this request to the Commission for its consideration.
~ For example, 12.02.010.D states: "All city officials, including candidates for city office, members of all
city and agency boards, commissions and committees, all city and agency employees and all persons
doing business with the city or agency are expected to fully comply with all applicable provisions of this
title as well as all other city ethics policies and regulations."
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Subject: Violation of Resolution 72547, Section F9

Reference: Hanson Bridgett LLP Evaluation Report, dated 4/24/09, regarding
Anonymous Complaint filed 12/8/08, Resolution 72547, Section F9, and Memorandum
from Couneilmember Nora Campos to Mayor and City Council dated 12/9/08

On 4/30/09, the San Jose Election Commission unanimously voted (4-0) to dismiss all
allegations associated with the anonymous complaint filed against Tom McEnery which
appeared to close a 5 month investigation which cost the City of San Jose between 50-
100K (estimate). However, it appears there is unfinished business associated with this
case which merits additional investigation to ascertain whether resolution 72547, Section
F9 was violated-by Council.member Nora Campos,

Resolution 72547, F9 states, "No complaint, investigative file or information contained
therein, shall be disclosed to any person other then a Respondent or Respondent’s
representative, the City Attorney, District Attorney, acourt, a law enforcement agency, or
otherwise as necessary to the conduct of an investigation, prior tothe presentation of the
Report and recommendations to the Commission. The Evaluator, however, may
communicate with the Chair of the Commission on procedural matters relating to a
pending complaint during the course of the investigation. After presentation of the Report
and Recommendations, complaints, related documents and investigative files shall not be
disclosed except as required by the California Public Records Act (government Code
6250 et seq.)

Please Note: My understanding from Mr. Moye (Hanson Bridgett LLP) is that Section F9
applied to all.City Officials which would include Councilmember Nora Campos.

I believe that Councilmember Nora Campos may have violated F9 and that the Election
Commission or city Council should complete the investigation by review of the

. following activity:

1. On 12/9/08, less then 24 hours after the Extensive Anonymous Complaint was
distributed to the San Jose Mercury (12/8/09) Councilmember issued a 2 page
memorandum to Mayor and city Council which summarized and explicitly
referer~ced the anonymous complaint filed by McManis Faulkner the day prior.
The subject of the memorandum was "Independent Investigation into Lobbying
activity associated with the San Pedro Square Urban M .arket Proposal" I believe
this disclosure by itself may be considered a violation of section F9.

2. Envelope Analysis: In regard to the Hanson Bridgett evaluation report dated
4/24/09 on Page 8/9 under B) Proposal Evaluation, Section 2 (Disclosure of the
Complaint) which I believe warrants further investigation. Quoting Mr. Moye’s
report, "The complaint was filed on the morning of 12/8/08. In the afternoon of
12/8/08, several envelopes were left at the City Clerks office for mailing. The
envelopes were addressed to City Executives, ............... but did not show a remm



address." The City Clerk secured the’ envelopes and later disposed of them after.
contacting Mr. McManus’s office which indicated they had no knowledge
regarding the envelopes left at the City Clerk’s office. "A few days later, the City
Clerk received a piece of mail that had been returned to the Clerk’s office as
undeliverable. It was an envelope similar to the envelopes that had been left at the
Clerk’s office on 12/8/08, but the return address (handwritten) showed :City of
San Jose. The envelope appeared to have been mailed on 12/8/08 Please note:
Envelope was mailed the same day complaint was filed and distributed to San
Jose Mercury.

Mr. Moye continues in the last paragraph of the section by stating, "There is no
evidence that the complaint was disclosed by any City employee ......... Although
it is not clear who distributed the Complaint we have determined that the
distribution of the Complaint does not-effect or interfere, with consideration of the
merits of the Complaint",

I have no issue with Mr. Moye’s comments, however, his comments do not
indicate that a thorough investigation relating to the origin of the,envelopes to
include analysis of postmarks or other information which could possibly identify
the origin of the envelopes was actually made. This is critical as the returned
envelope indicated it originated from the City of San Jose.

Creation of Nora Campos Memorandum dated 12/9/08: This memo, as far as I am
aware was not a consideration associated with the Hanson Bridgett LLP Report.
and Recommendation dated 4/24/09. As a result of date associated with creation
of memorandum as ’it related to the Anonymous filing less the 24 hours earlier it
appears that a further review of the process. associated with the creation of the
memorandum may be in order. As an example of possible further scrutiny it
would be interesting to know who (i.e. Secretary or .Support Staff) and when (date
and time) initial draft of the memorandum was created. It appears safe to assume
that there may have been several drafts of document before it was finalized and
distributed less the 24 hours after anonymous complaint was filed, etc.

In summary, much money and time was spent on this allegation which was unanimously
dismissed by the Election Commission on 4/30/09. I believe, the linkage and timing of
the Nora Campos memorandum dated 12/9/08 merits a further review by either the
Election Commission, which may not have jurisdiction, or by another agency such as the
City Council itself to determine whether Resolution 72547, Section F9 was violated by
Nora Campos. The additional costs would be minimal as I am only requesting and
assessment of information I have discussed above and should not take long to review. We
squandered a significant amount of money in the five month investigation and I believe
the citizens of San Jose deser+e a full review of any additional information which could
shed light upon the allegation.

Bob Shepard, Election Commissioner, City of San Jose




