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BACKGROUND 

On September 5, 2007, the Elections Commission developed a work program to , 

address a number of pending City Council referrals. One of the referrals is the issue of 
increasing penalties for violations of the City's Campaign Contribution Ordinance. The 
Commission assigned the penalties referral to a subcommittee comprised of Chair 
Mertens and Commissioner Smith. The Commission requested the City Attorney's 
Ofice to survey the penalties assessed by other cities and research the legal issues 
related to raising the cu17-ent penalty amounts. A summa$of civil penalties assessed 
by other cities and the state Fair Political Practices Commission is attached to this 
memorandum. L 

DISCUSSION 

A. Civil Penalties -City of San Jose 

SJMC Section 12.04.1 10 provides that the Elections Commission may impose penalties 
of up to $5,000 for each violation under Title 12. For violations of Chapter 12.06 relating 
to campaign contribution violations, the amount of penalties may be up to $5,000 and/or 
the value of any contribution(s) received. In determining whether penalties should be 
imposed and the amount of penalties, Section 12.04.120 sets out the circumstances 
that the Commission may consider in making a penalty determination. 

B. Penalties - Due Process 

Generally, there are no specific monetary limits on the amount of a civil statutory fine 
that may be assessed. However, a civil fine must satisfy the requirements of due 
process by being reasonably related to a proper legislative goal and imposed in a 
manner that is procedurally fair. While civil penalties may have a punitive or deterrent 
effect, their primary purpose is to secure obedience to statutes and regulations imposed 
to assure important public policy objectives. City and County of San Francisco v. 
Sainez (2000) 77 C ~ I . A ~ ~ . ~ ' ~1302. 
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While the courts afford some discretion in the establishment of penalties, it is still 
necessary for penalties to be proportional to the misconduct and imposed to achieve the 
penalty's deterrent purposes. The attached summary af the penalties in other 
jurisdictions discloses that the major cities in the State and the Fair Political Practices 
Commission (FPPC) impose penalties of either 5,000 or a higher amount which is 
based on the amount which a respondent failed to report, unlawfully contributed, 
expended, gave or received. For example, Los Angeles and San Francisco penalize up 
to $5,000 or 3 times the amount of the unlawful action, whichever is greater. None of 
the larger jurisdictions have an amount which exceeds the $5.000 limit which is not 
based on the particular amount of the unlawful action. 

C. Election Commission's Options 

We recommend that the Commission maintain the $5,000 monetary limit consistent with 
the practice with other jurisdictions. However, the Commission may consider increasing 
the amount of the penalty which is actually based on the amount of the unlawful 
contribution, expenditure or reporting violation and which is consistent with the formulas 
used by other jurisdictions in the state. Any penalty amount should continue to be 
based on factors such as those currently in the Municipal Code which allow the 
Commission to exercise some discretion in evaluating the amount of a penalty. These 
factors include consideration of the severity of the violation, whether the violation was 
deliberate, negligent or inadvertent, the degree the respondent cooperated with the 
investigation or whether there was the presence or absence of any intention to conceal, 
deceive or mislead. SJMC 12.04.120A. 

CONCLUSION 

Any civil fine or penalty which is assessed against a respondent before the Elections 
Commission must satisfy the requirements of due process by being reasonably related 
to a proper legislative goal and imposed in a manner that is procedurally fair. The 
$5,000 penalty amount which is the amount generally applied by other jurisdictions in 
the state with regard to violations of campaign contribution laws should not be changed. 
Other formulas may be considered in assessing penalties. However, the actual amount 
of a penalty assessed against a respondent should continue to be based on the 
evaluation of factors and relevant circumstances of a case. 

RICHARD DOYLE . 

City Attorney 
1 

BY -
Attachment 	 Norm Sato 

Chief Deputy City Attorney 

cc: Lee Price, City Clerk 



CIVIL PENALTIES -OTHER JURISDICTIONS 

Los Anaeles Ethics Commission 

Violators may pay a monetary penalty to the General fund up to $5,000 for each 

violation or 3 times the amount which the person failed to report properly or unlawfully 

contributed, expended, gave or received, whichever is greater. 

LA Admin. Code Section 24.1.2 (F) 


San Dieno Ethics Commission 

The maximum fine for any violation of Governmental Ethics Laws- is $5,000. The 
actual fine imposed for any violation may range from zero to $5,000, in accordance with 
the Commission's assessment of the severity of the violation. 
an Diego Municipal Code Section 26.0440 

San Francisco Ethics Commission 

Violators may pay a monetary penalty to the General Fund of the City of up to $5,000 
for each violation, or 3 times the amount which the respondent failed to report properly 
or unlawfully contributed, expended, gave or received, whichever is greater. 
Ethics Commission Regulations for Investigations and Enforcement Proceedings 
(Section XII, C). 

Oakland Ethics Commission 

If the commission determines a violation has occurred, the commission is authorized to 
administer appropriate penalties and fines not to exceed 3 times the amount of the 
unlawful contribution or expenditure. 
Oakland Municipal Code Section 3.12.280 

State of California Fair Political Practices Commission 

Violators may pay a monetary penalty of up to $5,000 per violation to'the General Fund 
of the state. 
Government Code Section 83116 


