ARTICLE Xl
CIVIL SERVICE SYSTEM

SECTION 1100. Merit Principle.

All appointments and promotions to positions in the Classified Service shall be made on
the basis of merit and fitness, demonstrated by examination and other evidence of
competence, in accordance with Civil Service Rules adopted in the manner provided in

this Charter.

SECTION 1101. Civil Service System; Classified and Unclassified Service.

The Civil Service of the City shall be divided into the Classified Service and the
Unclassified Service, as follows:

(@ The Unclassified Service shall comprise and include all of the following
officers and employees:

1)
@)

3)

(4)

The Mayor and the members of the Council and their assistants;

All members of boards and commissions, and if so desired by the Civil
Service Commission, the Secretary of the Civil Service Commission;

The City Manager and all his or her assistants, deputies, and
secretaries, the head of each department, assistant directors of
departments, deputy directors of departments, (excluding the police
department) and the City Clerk and one assistant.

Temporary Employment

a.

Persons temporarily employed to make or conduct a special
inquiry, investigation, examination or installation, or to render
professional, scientific or technical services of an occasional or
exceptional character; provided that no person employed in the
Unclassified Service pursuant to this subsection for any purpose
shall continue in such employment pursuant to this subsection for
a period in excess of six (6) months for each special inquiry,
investigation, examination, installation or particular service
unless an extension is approved by the Civil Service
Commission;

Persons temporarily employed to fill positions for a period of
time not to exceed two (2) years, where there exists a need to
perform duties of a temporary nature or where duties may be
required on an intermittent basis.



(b)

(©)

(d)

()

(6)

)

(8)

©)

(10)

(11)

Persons employed in the event of an emergency to perform services
required because of and during such emergency for a period of time
not to exceed six (6) months unless an extension is approved by the
Civil Service Commission;

Persons employed to temporarily fill positions in the classified service
when no eligible lists of applicants for such positions exist, until such
time as eligible lists are created and persons can be hired there from to
fill such positions;

Volunteer members of the police, fire or civil defense departments or
of any police, fire or civil defense force or organization.

The Public Information Officer, and all persons employed in the
Public Information Office, exclusive of clerical employees.

The City Auditor and the professional and technical employees in the
Office of the City Auditor.

The City Attorney and all attorneys and supervisors in the Office of
the City Attorney;

The Independent Police Auditor and the professional and technical
employees in the Office of the Independent Police Auditor.

The Classified Service shall consist of all persons employed in positions in
the City Civil Service which are not in the Unclassified Service;

Nothing herein shall be construed as precluding the appointing authority
from filling any position in the manner in which positions in the Classified
Service are filled.

Whenever previously classified positions are placed in the unclassified
service in this Charter, the unclassified status shall not apply to those
incumbents filling those classified positions on the date that the conversion
was approved by election.

Amended at election November 4, 1986

Amended at election November 3, 1992

Amended at election June 7, 1994

Amended at election November 5, 1996

SECTION 1102. Civil Service Rules; Contents.

The Council shall adopt Civil Service Rules for the Classified Service relating to the
following matters: Creation of positions; applications for employment; examinations;



eligibility and qualifications; duration of eligible lists; certification of eligible lists;
appointments; promotions; demotions; transfers; resignations; layoffs; temporary
reductions due to retrenchment or completion of work; performance ratings; factors and
weights to be considered in efficiency rating; filling of positions; classification of
positions; specifications for positions; separation from service; dismissals; suspensions;
disciplinary action; such other things, consistent with this Charter, as the Council may
deem proper and necessary.

SECTION 1103. Civil Service Rules; Manner of Adoption.

Civil Service Rules for the Classified Service shall be adopted, and may from time to
time be repealed or amended, by ordinance of the Council. Upon adoption, Civil Service
Rules shall have the force and effect of law.

The Council may adopt, repeal or amend any Civil Service Rule for the Classified
Service, provided it first receives from the Civil Service Commission a report or
recommendation with respect to the proposed new Rule, if a new Rule is proposed to be
adopted, or with respect to the proposed repeal or amendment of an existing Rule if an
existing Rule is proposed to be repealed or amended; provided, however, that if the Civil
Service Commission refuses or fails to submit to the Council a report or recommendation
on any proposed new Rule, or proposed repeal or amendment of any existing Rule, within
ninety (90) days from and after the date the Council requests such a report or
recommendation, the Council may adopt such new Rule or repeal or amend such existing
Rule, without first receiving a report or recommendation thereon from the Civil Service
Commission.

SECTION 1104. Disciplinary Action.
Repealed at election November 3, 1998

SECTION 1105. Appointments from Classified Service to Unclassified
Service.

In the event an officer or employee of the City who heretofore held or now holds a
position in the Classified Service was thereafter or is hereafter appointed to a position in
the Unclassified Service, and should subsequently be removed or resign from the
Unclassified Service, he or she shall have the right, if he or she has not been guilty of
infamous, disgraceful or dishonest conduct, to be employed forthwith in a position
consonant with his or her former classification in the Classified Service without loss of
any rights or privileges and upon the same terms and conditions as if he or she had
remained in said classification.

Amended at election June 7, 1994

SECTION 1106. Employees of Consolidated Cities.



Except as otherwise required by such laws of the State of California as are applicable to
charter cities, all officers and employees of any city (hereinafter called “consolidated
city”) hereafter consolidated with the City of San José, who were full-time officers or
employees of such consolidated city upon the date of election held in such consolidated
city for such consolidation, when such officers or employees would be included in the
classified service of the City of San José, shall from the effective date of such
consolidation be deemed to have their names upon eligible lists for respective types of
positions held by them, and to be qualified for appointment to such respective positions.
Amended at election June 3, 1969

SECTION 1107. Employees of Annexed Agencies.

In the event of the annexation of all or a portion of the area of any governmental agency
to the City, it shall be discretionary with the Council as to whether all or any of the
officers or employees of such agency shall be entitled to have their names placed upon
eligible lists for respective types of positions held by them and to be qualified for
appointment to such respective positions.

SECTION 1108. Mandatory Separation from Service.

Any member of the Police or Fire Department of the City who is also a member of any
Police and Fire Department retirement plan or system of the City must be separated from
any position in the Police or Fire Department of the City upon his or her attaining the age
of seventy (70) years, such separation to be effective no later than the last day of the
calendar month within which he or she attains such age. Subject to the provisions of
other sections of this Charter, the Council may at any time provide for mandatory
separation of officers or employees, other than persons holding elective offices, from
specified positions in the Civil Service at an earlier age if and when the Council deems
such to be for the good of the Civil Service.

Amended at election November 2, 1982

Amended at election June 5, 1984

Amended at election June 7, 1994

SECTION 1109. Exclusions and Exceptions.

The provisions of this Article shall not be deemed to apply to, nor in any way limit the
Council in, the Council’s exercise of any of the powers granted to it by the provisions of
sub-section (b) of Section 800, or by the provisions of Section 803, of the Charter. All
transfers or consolidations of functions, and all contracts, resulting from the exercise by
the Council of such powers shall be deemed exempt from the Civil Service provisions of
this Charter, and all persons employed or whose services are contracted for, pursuant to
any such transfer, consolidation or contract shall be deemed, for Civil Service purposes,
to be independent contractors and not officers or employees within the Civil Service of
the City, regardless of the extent, if any, of any supervision or control which may be
exercised over such persons or their activities by any officer or employee of the City.
Also, the Council may at any time, or from time to time, authorize or direct the execution



of contracts between the City and any public or private body, entity, firm, organization,
association or person, for the conduct or making of any special study, inquiry,
investigation or examination, or for the preparing or doing of any special or particular
services or work, for or on behalf of the City or any office, department or agency thereof,
unless such is prohibited by the provisions of any other Article of this Charter, without
complying with the provisions of this Article; and all persons with whom such contracts
are made shall be deemed, for Civil Service purposes, to be independent contractors and
not officers or employees within the Civil Service of the City, regardless of the extent, if
any, of any supervision or control which may be exercised over such persons or their
activities by any officer or employee of the City. In addition, the appointment by the
Council of any person to any office, pursuant to authority granted to the Council by this
Charter, shall not be subject to the Civil Service provisions of this Charter.

SECTION 1110. Exceptions: War or National Emergency.

Notwithstanding any other provisions of this Charter to the contrary, in time of war or
national emergency the Council may provide for the emergency employment of any
person to fill any office or position in the City. Such person shall not be subject to the
requirements, regulations and qualifications of the personnel, merit or civil service
system adopted by the City. An emergency appointee shall not acquire civil service or
other permanent status because of the emergency appointment. The Council may,
however, provide that an emergency appointee selected from an eligible list who is
otherwise eligible for permanent appointment may acquire such rights as are expressly
provided for under Civil Service Rules.

SECTION 1111. Compulsory Arbitration for Fire and Police Department
Employee Disputes.

(@) Itis hereby declared to be the policy of the City of San José that strikes by
firefighting and peace officers are unlawful in the state of California and not
in the public interest and should be prohibited, and that a method should be
adopted for peacefully and equitably resolving disputes that might otherwise
lead to such strikes.

If any firefighter or peace officer employed by the City of San José willfully
engages in a strike against the City, said employee shall be dismissed from
his or her employment and may not be reinstated or returned to City
employment except as a new employee. No officer, board, council or
commission shall have the power to grant amnesty to any employee charged
with engaging in a strike against the City.

(b) The City, through its duly authorized representatives, shall negotiate in good
faith with the recognized fire and police department employee organizations
on all matters relating to the wages, hours, and other terms and conditions of
City employment, including the establishment of procedures for the
resolution of grievances submitted by either employee organization over the



(©)

(d)

(€)

interpretation or application of any negotiated agreement including a
provision for binding arbitration of those grievances. Unless and until
agreement is reached through negotiations between the City and the
recognized employee organization for the fire or police department or a
determination is made through the arbitration procedure hereinafter
provided, no existing benefit or condition of employment for the members
of the fire department or police department bargaining unit shall be
eliminated or changed.

All disputes or controversies pertaining to wages, hours, or terms and
conditions of employment which remain unresolved after good faith
negotiations between the City and either the fire or police department
employee organization shall be submitted to a three-member Board of
Arbitrators upon the declaration of an impasse by the City or by the
recognized employee organization involved in the dispute. All issues
concerning the scope of the arbitration Board’s authority, jurisdiction or
powers shall, upon the request of either party, be resolved by petition to the
Superior Court.

Representatives designated by the City and representatives of the recognized
employee organization involved in the dispute, controversy or grievance
shall each select one arbitrator to the Board of Arbitrators within three (3)
days after either party has notified the other, in writing, that it desires to
proceed to arbitration. The third member of the Arbitration Board shall be
selected by agreement between the two arbitrators selected by the City and
the employee organization, and shall serve as the neutral arbitrator and
Chairman of the Board. In the event that the arbitrators selected by the City
and the employee organization cannot agree upon the selection of the third
arbitrator within ten (10) days from the date that either party has notified the
other that it has declared an impasse, then either party may request the
Superior Court of the County of Santa Clara to appoint an arbitrator who
shall be a retired judge of the Superior Court.

Any arbitration convened pursuant to this section shall be conducted in
conformance with, subject to, and governed by Title 9 of Part 3 of the
California Code of Civil Procedure to the extent that such procedures do not
conflict with this Charter Section. Unless otherwise mandated by state or
federal law, all arbitration hearings shall be open to the public and all
documents submitted in arbitration shall be public records. Notwithstanding
any other provision of this Charter to the contrary, the authority, jurisdiction
and powers of the Board of Arbitrators are limited by the provisions of this
Section.

At the conclusion of the arbitration hearings, the Arbitration Board shall
direct each of the parties to submit, within such time limit as the Board may
establish, a last offer of settlement on each of the issues in dispute. The



(f)

(@)

Arbitration Board shall decide each issue by majority vote by selecting
whichever last offer of settlement on that issue it finds by the preponderance
of the evidence submitted to the Arbitration Board satisfies section (f)
below, is in the best interest and promotes the welfare of the public, and
most nearly conforms with those factors traditionally taken into
consideration in the determination of wages, hours, and other terms and
conditions of public and private employment, including, but not limited to,
changes in the average consumer price index for goods and services, the
wages, hours, and other terms and conditions of employment of other
employees performing similar services.

In all arbitration proceedings conducted pursuant to this section, the primary
factors in decisions regarding compensation shall be the City’s financial
condition and, in addition, its ability to pay for employee compensation
from on-going revenues without reducing City services. No arbitration
award may be issued unless a majority of the Arbitration Board determines,
based upon a fair and thorough review of the City’s financial condition and
a cost analysis of the parties’ last offers, that the City can meet the cost of
the award from on-going revenues without reducing City services. The
arbitrators shall also consider and give substantial weight to the rate of
increase or decrease of compensation approved by the City Council for other
bargaining units.

“Compensation” shall mean all costs to the City, whether new or ongoing,
for salary paid and benefits provided to employees, including but not limited
to wages, special pay, premium pay, incentive pay, pension, retiree medical
coverage, employee medical and dental coverage, other insurance provided
by the City, vacation, holidays, and other paid time off.

Additionally, the Board of Arbitrators shall not render a decision, or issue
an award, that:

(1) increases the projected cost of compensation for the bargaining
units at a rate that exceeds the rate of increase in revenues from
the sales tax, property tax, utility tax and telephone tax averaged
over the prior five fiscal years; or

(2) retroactively increases or decreases compensation, including, but
not limited to, enhancements to pension and retiree health benefit
for service already rendered, but excluding base wages; or

(3) creates a new or additional unfunded liability for which the City
would be obligated to pay; or

(4) deprives or interferes with the discretion of the Police Chief or
Fire Chief to make managerial, operational or staffing decisions,



rules, orders and policies in the interest of the effective and
efficient provision of police and fire services to the public.

(n) Compliance with the provisions of this Section shall be mandatory and
enforceable pursuant to section 1085 of the Code of Civil Procedure; failure
to comply with these provisions shall also constitute an act in excess of
jurisdiction.

(i)  After reaching a decision, the Arbitration Board shall mail or otherwise
deliver a true copy of its decision to the parties. The decision of the
Avrbitration Board shall not be publicly disclosed and shall not be binding
until ten (10) days after it is delivered to the parties. During that ten-day
period the parties may meet privately, attempt to resolve their differences,
and by mutual agreement amend or modify any of the decisions of the
Arbitration Board. At the conclusion of the ten-day period, which may be
extended by mutual agreement between the parties, the decision of the
Arbitration Board together with any amendments or modifications agreed to
by the parties shall be publicly disclosed and shall be binding upon the
parties. The City and the recognized employee organization shall take
whatever action is necessary to carry out and effectuate the award.

(1) The expenses of any arbitration convened pursuant to this section, including
the fee for the services of the Chairman of the Arbitration Board, shall be
borne equally by the parties. All other expenses which the parties may incur
individually are to be borne by the party incurring such expenses.

(k) This Section shall be effective immediately upon passage by the voters, and
shall apply to any arbitration in which hearings commence after November
2, 2010.

() The voters declare that the provisions of this Section are not severable, and
none would have been enacted without the others. Should any portion of
this Section 1111 be enjoined or declared invalid, all provisions shall be
deemed invalid and inoperative and there shall be no compulsory arbitration
for fire and police department employee disputes.

Added at election November 4, 1980

Amended at election November 2, 2010






