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SUBJECT:	 PUBLIC HEARING ON THE APPEAL OF THE PLANNING 
COMMISSION’S CERTIFICATION OF THE ENVIRONMENTAL 
IMPACT REPORT FOR THE SANTA CLARA VALLEY HABITAT 
CONSERVATION PLAN/NATURAL COMMUNITY CONSERVATION 
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RECOMMENDATION 

Find that the Environmental Impact Report (EIR) for the proposed project, the Santa Clara 
Valley Habitat Conservation Plan/Natural Community Conservation Plan, is complete and in 
conformance with the requirements of the California Environmental Quality Act (CEQA) and 
uphold the Planning Commission’s certification of the EIR. 

OUTCOME 

Certification of the Environmental Impact Report will allow the City Council to consider the 
approval of the Santa Clara Valley Habitat Conservation Plan/Natural Community Conservation 
Plan project, for which the EIR was prepared. 

BACKGROUND 

Overview of the Habitat Conservation Plan (HCP)/Natural Communities Conservation Plan 
(NCCP) 

To promote the recovery of endangered species while accommodating both public and private 
development, infrastructure and maintenance activities, the City of San Jose in cooperation with 
the other Local Partners (City of Gilroy, City of Milpitas, Santa Clara County, Santa Clara 
Valley Water District and the Valley Transportation Agency) prepared a joint Habitat 
Conservation Plan (HCP)iNatural Communities Conservation Plan (NCCP). The HCP/NCCP 
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(collectively referred to as the Habitat Plan) is intended to provide a set of feasible mitigation 
measures for public and private projects which have the potential for impacts upon endangered 
animal and plant species. The HCP/NCCP is also intended to streamline the permit processes for 
those projects by allowing greater local jurisdictional control of the permitting process through 
agreements with the Wildlife Agencies (U.S. Fish and Wildlife Service, California Fish and 
Wildlife Department, National Marine Fisheries Service and potentially the Army Corps of 
Engineers and the Regional Water Quality Control Board) that are incorporated into the 
HCP/NCCP. The Santa Clara Valley Habitat Plan website is www.scwhabitatplan.org. 

Recent Planning Commission and City Council Meetings 

The City of San Jose has conducted a number of public meetings on the HCPiNCCP, with the most 
recent including a Planning Commission Study Session on September 12, 2012, Plaxming 
Commission public hearings on September 26, 2012 and October 10, 2012, and City Council study 
sessions held on September 25, 2012 and October 12, 2012 (see Attachment #1). 

The Habitat Conservation Plan, Environmental Impact Report, and Implementation Mechanisms
 
were discussed by the Planning Commission in a Study Session format on September 12, 2012.
 
At the Planning Commission’s September 26, 2012 hearing, a representative from YCS
 
Investments spoke in opposition to certification of the Habitat Plan EIR, referencing a letter (see
 
Attachments #2 and #3) that they had submitted prior to the hearing. The Commission continued
 
the Habitat Plan item to its October 10, 2012 meeting to allow time for review and analysis of
 
the YCS letter. At the October 10, 2012 meeting, the Commission considered the October 8,
 
2012 HCP/NCCP Local Partners’ staff joint responses to the YCS letter along with staff’s
 
recommendation to certify the EIR and recommend approval of the Plan documents to the City
 
Council. There was no public testimony on October 10, 2012.
 

At the October 10, 2012 Planning Commission hearing, the Commission voted 4-0-1-2
 
(O’Halloran recused, and Kamkar and Cahan absent) to certify the Habitat Plan Environmental
 
Impact Report and to submit comments to the City Council regarding the Santa Clara Valley
 
Habitat Conservation Plan documents. On October 15, 2012, Wayne Costa, representing YCS
 
investments, filed an Appeal of the Planning Commission’s certification of the EIR. Per Section
 
21.07 of the Municipal Code, the City Council considers such appeals and can either find that the
 
EIR is complete and uphold the Planning Commission’s certification of the EIR or find that the
 
EIR is not complete and require revision of the EIR.
 

ANALYSIS 

Environmental Impact Report (EIR)/Environmental Impact Statement (EIS) Prepared for the
 
Habitat Plan
 

The Santa Clara Valley Habitat Plan Final Environmental Impact Report/Environmental Impact
 
Statement (EIR/EIS) was prepared jointly by the Local Partners and the Wildlife Agencies.
 
Habitat Plan implementation is a joint endeavor and the Local Partners will be considered co­
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permittees responsible for fulfilling the terms and conditions of the Habitat Plan and permit. The 
Local Partners agreed to be co-lead agencies for purposes of complying with the California 
Environmental Quality Act (CEQA) and the National Environmental Policy Act (NEPA) for the 
Project. As such, the City has evaluated the potential impacts of project alternatives in the EIR 
including no action, a reduced permit term alternative and the proposed action. 

The project EIR describes project elements, assesses impacts and proposes mitigation and other 
standard measures designed to reduce such impacts. Feasible alternatives and the scope of the 
Final EIR are based on input from environmental assessments,, the public participation process, 
and resource agencies: Public comment and the formal responses to comments from public 
review are found in EIR, Volume 2. The findings discuss potentially significant adverse impacts 
identified in the EIR. These impacts are associated with the acquisition and management of 
Reserve Area lands and include loss of prime farmland to habitat restoration; and construction-
related impacts associated with restoration such as noise, need for traffic control during 
construction, and the discovery of hazardous materials or cultural resources on a restoration site. 
All of these impacts are rendered less-than-significant by the application of standard mitigation 
measures. 

The proposed action alternative has been revised from that discussed in the DEIR to reflect the 
reduced extent of covered activities, the smaller reserve area and restoration actions that would 
be undertaken, thereby reducing the overall cumulative impact of the Plan. For any given 
restoration site, the potential specific environmental impacts of such action, as analyzed within 
the DEIR, remain the same and do not require further analysis. 

The Habitat Plan is intended to result in a long-term environmental benefit by clearly identifying 
feasible mitigation measures for potential impacts upon biotic resources and to provide a 
mechanism for the implementation and ongoing monitoring of those measures. 

Appeal of the EIR/EIS 

In support of their appeal, the appellant, YCS, submitted a copy of the same letter previously 
submitted to the Planning Commission prior to their certification of the EIR. The appellant, 
YCS, is currently seeking approval for a proposed residential development on lands located 
partially within the jurisdiction of the Santa Clara County and partially within the jurisdiction of 
the City of San Jose. YCS has communicated verbally and in written correspondence to the 
’County Board of Supervisors (see Attachment #4) that their primary objective is that the Habitat 
Plan and Habitat Plan EIR be revised to incorporate their proposed development project as a 
covered activity. 

As the appellant has submitted a copy of their previous comment letter for the appeal of the 
Habitat Plan EIR, the previous HCPiNCCP Local Partners staff joint response to those issues, 
dated October 8, 2012, (see Attachment #5) fully addresses the .objections raised in that letter. 
The HCP/NCCP Local Partners staff joint response was prepared by the City Attorney’s Office, 
working with legal counsel and staff from each of the Local Partner agencies. At the request of 
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the appellant, the Local Partners have also executed a tolling agreement to preserve the 
appellant~s ability to challenge the Habitat Plan EIR. 

Conclusion 

As discussed in detail in the attached Local Partner’s response to the YCS appeal, the appellant 
has not identified any potential environmental impacts that were not adequately analyzed in the 
Habitat Plan EIR per the requirements of the California Environmental Quality Act (CEQA). 
Accordingly, staff recommends that the City Council find that the Habitat Plan EIR is complete 
and in compliance with the requirements of CEQA and that the City Council uphold the Planning 
Commission certification of the EIR. 

EVALUATION AND FOLLOW-UP 

If the City Council upholds the Planning Commission certification of the EIR, the Habitat Plan 
will be brought forward for consideration by the City Council at an upcoming City Council 
meeting. If the City Council does not uphold the Planning Commission certification of the EIR, 
staff will discuss with the Local Partners potential next steps for revision to and recirculation of 
the EIR in order to complete the CEQA process for preparation of the Habitat Plan. Revision 
and recirculation of the EIR will require commitment of additional staff time and consultant 
costs. 

PUBLIC OUTREACH/INTEREST 

Criteria 1: Requires Council action on the use of public.funds equal to $1 million or 
greater. 
(Required: Website Posting) 

Criteria 2: Adoption of a new or revised policy that may have implications for public 
health, safety, quality of life, or financial/economic vitality of the City. (Required: E-
mail and Website Posting) 

Criteria 3: Consideration of proposed changes to service delivery, programs, staffing that 
may have impacts to community services and have been identified by staff, Council or a 
Community group that requires special outreach. (Required: E-mail, Website Posting, 
Community Meetings, Notice in appropriate newspapers) 

Although this item does not meet any of the above criteria, the Habitat Plan’s public outreach 
program has been thorough. The Santa Clara Valley Habitat Plan was developed in participation 
with the U.S. Fish & Wildlife Service (USFWS), California Department of Fish & Game 
(CDFG), the National Marine Fisheries Service (NMFS) and in consultation with stakeholder 
groups and the general public to protect and enhance ecological diversity and function within 
southern Santa Clara County. In addition to monthly Stakeholder Group and bi-monthly Liaison 
Group meetings, several public meetings have been held since initiation of the Plan. Additional 
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outreach took place in conjunction with the public circulation of the Draft Habitat Plan and the 
accompanying EIR/EIS. 

COORDINATION 

The Draft Habitat Plan document, components of the Plan and associated documents have been 
referred to other City departments and public agencies at key stages in the Plan’s preparation, 
including the Departments of Environmental Services; Parks, Recreation, and Neighborhood 
Services; Public Works; and Transportation; Office of the City Attorney; the Local Partners; and 
the Wildlife Agencies. Preparation of this memorandum was coordinated with the City 
Attorney’ s Office. 

Resolution to be adopted. 

/s/ 
JOSEPH HORWEDEL, DIRECTOR 
Planning, Building and Code Enforcement 

For questions, please contact Andrew Crabtree at (408) 535-7893. 

Attachments:¯ 1) Planning Commission October 12, 2012 Hearing Transmittal Memo 
2) YCS October 15, 2012 Notice of Environmental Appeal 
3) Bingham McCutchen September 25, 2012 letter on behalf of YCS to Planning 

Commission 
4) Bingham McCutchen October 8, 2012 letter on behalf of YCS to Board of Supervisors 
5) Local Partners October 8, 2012 response to Bingham McCutchen YCS Letter 
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RECOMMENDATION 

The Planning Commission voted 4-0-1-2 (O’Hailoran recused, and Katrd¢ar and Cahan absent) to 
certify the Environmental Impact Report and to submit comments to the City Council regarding 
the Santa-Clara Valley Habitat Consetwation Plan documents. 

BACKGROUND 

The Habitat Conservation Plan (HCP), Enviromnental Impact Report, and Implementation 
Mechanisms were discussed by the Planning Commission in a study session format on 
September 12, 2012. On September 26tit meeting, public testimony was given by the Audobon 
Society in favor of the Plan and a representative from YCS Investments referenced their letter 
objecting to the EIR. The Commission continued the HCP item to its October 10tt~ meeting. At 
the October 10th meeting, the Commission reeei#ed st~f’s responses to the YCS letter and the 
recommendation to certify the EIR and recommend appl;oval of the Plan documents to the City 
Council. There was no public testimony on October 10th. 

ANALYSIS 

Commissioner O’Halloran recused himself from the HCP item to avoid the appearance of a 
conflict of interest with his filan, CH2MHill, 

The Planning Commission asked for clarification on their action, in light of the.Mayor’s 
memorandum to the Council dated October 10, 2012, Staffresponded to the issues raised in the 
memorandum to provide information to the Commission and was clear that the timing of the 
memorandum was not intended to suggest that the Commission act in a particular manner on the 
HCP, In particular, the Planning Commission’s role to determine the adequacy of the 
Enviromnental Impact Report (EIR) under the California Environmental Quality Act (CEQA) 
and the Municipal Code was independent of other Plan issues. Staff also mentioned that 
additional m’itten material was being prepared for the Council’s HCP discussion on October 16. 
If the Plan were to change substantially after Council’s action and the EIR needed to be 
recircuiated, then PC would need to act on the reeireulated EIR. 
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After additional clarifying questions and discussion, the Commission voted 4-0-1-2 (O’Halloran 
recused, and Kamkar and Cahan absent) to certify the Environmental Impact Report. The 
Commission acknowledged that this was an important step to allow the Council to do its 
decision-making on the Habitat Consetaration Plan itself. 

A motion was then made to recommend that the Council not to approve the HCP. This motion 
died for lack of a second. 

A motion was made to recommend that the Council approve the HCP and its associated 
documents as recommended by staff. This motion received a second. The Commission 
discussed the motion: 

o Commissioner Kline said that he would vote for the motion in order to bring the HCP 
before the Council, but that he opposed to the Joint Powers Authority (JPA). 
Specifically, he stated that: 

o The governance structure was not appropriate; 
¯ The complexity of two boards would challenge governance; 
¯ One board makes more sense; 
¯ He was concerned about non-elected persons from the Val!ey Transportation 

Authority sitting on the JPA; 
¯ He was uncertain about the Santa Clara Valley Water District’s role onthe JPA 

Since they don’t have land use permitting authority; 
¯. He was concerned about San Jose only having two votes on each board, while 

HCP’s implementation would affect economic development in San Jose; and 
~ This was a "great try" but it would be better to get the governance right for a 

"forever decision." 

Commlsstoner Abelite expressed his supp01~ of the motion due,to the inter-agency 
cooperation on HCP. 

Commissioner Yob explained that she stcaggled with this item. Sh,e said that she would 
suppot~ the motion to get the HCP in the hands of Council but she was bothered by: 

¯ The competitive disadvantage for San Jose; 
,~ Other major cities of the County were not participants in the Plan; and 
¯ The uncertainty of costs to developers (i.e., how do the HCP fees compare to 

proj ect-by-proj ect mitigation). 

Based on the’discussion, a substitute motion was made and seconded to fo~ard the Habitat 
Conservation Plan and Planning Commission comments to the Council without a specific 
recommendation on the proposed ordinance and associated documents. In making the motion, 
the Commission made it clear that this was not a "default" recommendation of denial of the Plan 
and associated documents. 

In the discussion of the substitute motion, the Commission asked that all of the Commission 
comments be transmitted to the Council. Staff confn’med that this would happen in a transmittal 
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memorandum from the Secretary of the Commission. Additional comments were made for 
consideration by the City Council. Specifically, Chair Bit-Badal expressed that: 

o She wanted to be sure that the HCP incentivizes development in North San Jose to keep 
the City competitive in the region; 

o	 She agreed that riparian protection is paramount; 
o	 The City needs to consider the cumulative fee and taxes regionally including HCP fees 

now and in the future; 
o She liked the streamlining process elements of HCP; and 
o She appreciated the great staffwork to address economic development questions. 

The substitute motion was approved 4-0-1-2 (O’Halloran recused, and Kamkar and Cahan 
absent). 

Environmental Impact Report, resolution to be adopted by City Council. 

JOSEPH HORWEDEL, SECRETARY 
Planning Commission 

For questions, please contact Joseph Horwedel at 408/535-7900. 



CITY OF SAN JOBE 
Plan.lng, Building and (]ode Enforoel~eltt 

tel (408) 636.35SB fax (406) ~92.80~6
Webeltex ~w.ee,Joeeoe.gov/pl~,fll~g 

NOTICE OF ENVIRONMENTAL APPEAL 

:ILE NUMBER REOEIPT #: 

AMOUNtTYPE OF ENVIRONMENTAL DETERMINATION (EIR, MND, 

.... 
" ’Y~ B’E Q._OMPLErJ~D BY P.I~,B,.~.oN FILI,N,G APP..EAL’ " " ’ ..... 

PLEASE REFER TO ENVIRONMENTAL APPEAL INGTRUOT[ONB BEFORE COMPLI~TING THIS PAGE, 

THE UNDERSIGNED RESPECTFULLY REQUESTS AN APPEAL FOR THE FOLLOWING ENVIRONMENTAL DETERMINA.
TtON: 
Approval of t!le Environmental Impact Report/P:nvlronmental lmpao{; Statement fox tl~e Santa Clam Valley Habitat PI~ 

REASON(S) FOR APPEAL (1~’o~" additiona! comments, please att~oh a separate sheet,):
 
Pleasa see the attached letter ......
 

NAME. 
I (4tG)781-t21tYCS Investments . 

STATE ZiP OODEADDRESS CITY 
San Francisco CA 04108t70 Maiden. Lane, ~.yl~a 800 | 

SIGNATURE ~ ’. 

......
 
Wayne E, Costa
 

Ol~ ’ " STATE ZiP CODE
ADDRESS 
t70 Maiden Lane, Suite 800 San Francisco CA 94108 

DAYTIME TELEPHONE F~ NUMBER 
(415) 781.,.t2tt, x!13 ! [ ~-MAIL ADDRESS 

PLEASE (]ALL THE APPOINTMENT DESK AT (408) 535.3555 FOR AN APPUOATION APPOINTMENT.
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Pl~n,lng, Building BBd Oode l!nforce~nent 

~z00 Ee~t S~nta Oler~ Street 
8m~ Jos6~ CA 9~1 !~-le0B 

tel (400) BSB-BBB@ fax (40~)
Webeite¢ 

INSTRUCTIONS FOR FILING AN APPLICATION FOR 

APPEAL OF AN ENVIRONMENTAL DETERiVilNATION 

WHO MAY APPEAL PROCESSING SCHEDULE 
Any person may file, 

Planning Staff; 
TIME LIMIT -­
A complete Notice of Environmental Appeal (see back Ohed(s the appllcatlon for completeness, 
page) must be flied tn person ~t Development $ervlces Logs and ~olleote fees,
Center,,Olty Hell, no later than 6 p,ro, on the third 8eta a publlo hearing date before O!ty Council and

business day following the day of the public hearing places the flare In the agenda,

that relied upon Ihe Envlronroental Determination.. Prepares a reoommendatlon to the el@ Ooundl,
 

APPEALRt~QUIREMENTfl City Council; 
1, A complete Notice of Environmental Appeal Inolud.

Ing the following within the appropriate time limit; considers and sots upon the appeal In a public
hearing,


a, Application filing fee, (see Filing Fee Schedule),
 
b, The appeal ahall state with apeolllolty the tea­

sonslhattho Environmental Deterrolnallon
 
should be found notre be complete or not to

have been prepared In oompllanoe wlttl iho

r̄e.qulrements of OEQA,
 

o, No appeal shrill beoonsldorod unless il Is based
on Issues which were raised at the publlo hearing
 
either orally or In wdllng pdor to lhe publlo

hsarlng, (21 .o7,o400)
 

PLEASE CALL THE APPOINTMENT DESK AT (408) 1~36.351~5 FOR AN APPLICATION APPOINTMENT,
 



Ella Foley Gannon
Direct Phone: +1,415.393,2572
Direct Fax: +1,415,262.9251 
.ella,gam~on@bingham,com 

September 25, 2012 

Chairperson Hope Cahan 
And Follow Harming Co)muissionors 
City of San Jose 
Planning Co~mafission 
3rd’Yloor Tower 
200 East Santa Clara St,, 
San ~oso, CA 95113 

September 26, 2012 Agenda, Item 3,el Comments on file li’inal
 
Envlromnental Impact Report for the Sin)in Clara Valley Habitat Plan
 

Dear Chai~9orson Cahan and Fellow 1)lanniug Commissioners: 

This letter provides (he comments Of YCS htvestmonts, Inc. on the Final Environmental 
Impact Repok~/Enviromuontal Impact Statement ("the ELK") prepared for the Santa Clm’a 
Valley Habitat Plan ("Habitat Plan" or "Plan") pursuant to the California Envh~onmental 
Quality Act ("CEQA").t YCS owns file 2,150-aere Young Ranch, which Is located within 
the Habitat Plan’s Permit Area. YC8 proposes to develop 87 rural home sites on 200 
acres in the north of the property and to preserve the remaining 1,950 acres for habitat in 
perpetuity. YCS believes that its proposal will be critical to tile success of any large-
scale habtlat plan in Santa Clara County that attempts to prosetz, e Bay Cheekerspot 
Butterfly habitat and ~ml~entlno grassland, YC8 wants to snpport the Habitat Plan, but 
must object to approval of the Plan in its out’rent form. 

To participate in the development era clear Plan capable of reasonable interpretation and 
implementation by decision-makers, the public and potential applicants, YCS snbmitled 
comments on the December 2010 version of fl~e I-Iabltat Plan and on the Draft EIR for the 
Plan.z While the Final EIR purports to address these colnmonts, as explained below, 
YC8 continues to have concerns regm’ding the scope and ambiguity of the Plan, and the " 
resulting enviromuental ~nalysis. YCS also has concerns regarding the process the Local 

~ Public Resom’cos Code § 21000 et seq. CEQA is implemented fltrough the State CEQA 
Guidelines ("Gaidolinos") found at 14 Cal. Code Reg,. ~ 15000 et scq. This Letter sets forth 
YCS’s CEQA ¢o~mnmits on the Habitat Plati and its E~. YCS will eonmlont s~paratoly to 
USFWS on the NEPA issues raised by the documents, Because this Ietter focuses on Issues under 
CEQA, we refer to the joint EI~EIS as the B1g for ease of reference. 

2 Those comments, included as Comment Letter No, 50 tnVolmne I1 of the Final BIR, are fiflty
 
ineo~9orated hm’oln by this referellee,
 

i 
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Partuers3 have followed and are currently following in preparing and finalizing the Plan 
since that process directly affects the public’s right and ability to be Mly informed about 
the deeision~maklng process. We turn to these procedural issues firsl, and flien provide 
out’ comments on the substantiv~ analysis of the Plan and EL1L 

THE LOCAL PAKTNERS HAVE NOT COMPLIED WITH THE
 
P!IOCEDURAL REQUIREMENTS OF CI~QAo
 

The Local Parhters Did Not Comply Wltlt CEQA Because They Did 
Not Designate A Single Lead Agency For Purposes Of Preparing 
And Cerflfyh~g the EIR, 

Although ihe Habitat Plan states that theCounty is the CEQA lead ageney~ tile EIR 
repeatedly asserts that the LocalPaan~rs ¢onstaute six "CEQA Lead Agencies" for the 
Uabitat Plan. See e,g,, Final EIR, p. 1.3 ("The County facilitated preparation of the 
Habitat Plan and shares the CEQA Lead Agency role with the five other Local Partrter8."). 
Inaddition, sehedule~ recently issued by the Local Pa~rters ~ndieate that all six offl~em, 
plus the lmplememing Entay, p!an to h~dependently "e~rlify" the Habitat l~lan E]R. 

All of these statements are inconsistent with CEQA, whidxprovtdes that there can be 
only one lead agency and one I~IR ¢eaifieation. TILe Iead agency mast be identified at 
the beginning of the CEQA process. Eve~3, local or state agency thai is not tlxe lead 
agency n~ust act on the project as a "respo~mible agency" after the lead agency has acted 
(Pub. ~es. Code § 21069; Guidelines § 15381) and, with limited e~eeptions, must accept
the t~IR as eerlified by the lead agency. 

CEQA’s deal’ delineallon of agency roles and action-sequences benefits the decision­
maktng process and the publte. It forces one agency to take.responsibility for the EIR, 
lets the public l~ow where to look for ~he admit~istrallve record underlying the EIR?s 
analysis, and notifies tl~e public concerning which agency’s actions, taken at what time, 
~vlll trigger CI~QA’s very short statable of limitations. By rejeetlng CEQA’s fundamental 
distln’cllon between the lead agency and the responsible agencies, the six agencies here 
have deprived lhe public of these benefits. 

~ As provided In tl~o Plan, the "Local Pataners" are the’C0u~ly of Santa Clara; the Cities of Gilroy,
 
Morgan Hill, a~xd San Jose; the Sanla Clat’a Valley Wator District ( Water District or
 
"8CVWD"); and the Santa Gla~ Valley Tra~sportation Authority ("VTA’).. In addition, Ihe Plan
 
will be implemented by a yet-to-be formed joint powers age~oy refen’ed to as the ’qmplemonting
 
Entity,"
 

4 CEQA defines "lead agency" as "tiLe publiv agency which has the principal responsibility for 
canylag out or approving a project," Gutdeli~es § 15367. The ~rlter|a for dotermlning 
appropriate lead agency are set fo~h in Guidelines § 15051, 
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One Lead Agency Must B~ Identified At The Beghlldng Of 
Tire CIgQA Process. 

Under CEQA, where more than one public agency is to approve a project, only one of 
them can be the "lead agency" that pmpat’es and certifies the EIR. Pub. Res. Code § 
211650). Section 15050 of the CEQA Guidelines,entitled "Lead Agency Concept," 
begins: "Whom a project is to be carded out or approved by more than one public 
agency, one agency shall be ~.esponsible for preparing art ElK or negative declaration for 
the project. This age~cy shall be called the lead ageney," Guidelines § 15050(a) 
(emphasis added). 

Under CEQA, ~e "lead agency, with responsibility for the process by \vhleh the EIRis
 
wt’itten, approved and certified, plays a crucial role." Platmlng and Consevvation League
 
v. Department of Water Reso,o’~es (2000) 83 Cal.AppAth 892, 903. The lead agency
 
decides whether an EIR will be prepared and issues the Not!re of]~reparation oftho
 
Pub. Res. Code § 21080,4(a). The lead agency may obtain the assistance of other
 
agencies and individuals in preparing the E~iR, but the lead agency takes responsibility for
 
it8 contents, issuing draft and final EIRs, the content~ of which represent the lead
 
agency’s independentjudgmenL Pub. Res. Code § 21082.1. The lead agency responds
 
to comments on the draft BIP,, Pub. Res. Code § 21092.5. The lead ageney, and only the
 
lead agency, certifies the EIR. Guidelines § 15090. "In sum, the lead agency plays a
 
ptvotal role in dotintng tile scope of envtronmentalreview, lending its expertise in areas
 
within tts particular domain~ and in ultimatdy recommending file most environmentally
 
sound altemalive." Platming and Conservaaon League, 83 CaLApp.4th at 904.
 

If at the beginning of the CEQA pro0ess it is ~molear to tim various publto agencies Whloh
 
should be the lead agency, the solution under CEQA.ts not to desoflbe the various
 
ageaeies as co-lead agelxoies. CEQA includes detailed provisions for identifying one lead
 
agency in these circumstances precisely because the identification of one lead agency is
 
crucial to the CEQA process. Tlms various publto agencies can agree that. one of them
 
wilt serve asthe lead agency. Guidelhtcs § 15051(d). If the various agencies e~mot
 
agree, they can ask the Governor’s Office of Plamfing and Research to identitay the lead
 
agency. Pub. Ros. Code § 21165(a); Guidelines § 15023(0. If the various publte
 
agencies agree that one of them will serve as lead agency but their agreement does not
 
~omply wlfli CEQA’s standards for identifying the lead agency, flxe judicial solution is
 
not to identiBj multiple lead agencies, but ralher to require the ton’eat agency to act
 
8o10 lead agency. Platm?ng and Conservation League, s.ltpra,
 

¢	 Agencies Oflter Than The Lead Agency Must Act As 
Responsible Agencies, 

All agencies other titan file lead agency are "responsible agencies": ’"Responsible 
agency’ means n public agency, other than file lead agency which has responsibility for 
carrying out or approving a project." Pub. Res. Code § 21069. Responsible agencies 
must ~’ely on the lead agency’s ee~aifted EIR unless a speetfled exception appli~. 
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Guidelines §§ 15096, 15052. Under celaain eireums.tanees a responsible agency run 
replace the lead agency, but there is only one lead agenoy at a given ttme. Guidelines § 
15052 ("Shift in Lead Agency Destgnatioli"), 

3. CEQA Requires That The Statutory Roles Be Respected, 

Hero, the prooess the Local Partners have followed boars no resemblanoe to the orderly 
process ~:equired by C~.QA. The Habitat Plan statesthat Santa Clara County is the CEQA 
lead agenoy. (Habitat Plan p, 1-27). The State Clearinghouse believes that Santa Clara 
County is the CEQA lead agenoy. ~’ee 
http:t,/www~c~e~anct.ea.gov/DooDes~o..t:[ption.asp?DooPK~648411 (last visited September 
20~ 2012). To members of the p~tblio, the County appears to have noted most like the
CEQA ~ead agenoy because it has ¢olleoted comments on the Draft EIR and because a 
County representative is identified tn tlio document as the Progrmn Manager~, 

Yet the EII( assorts that there are six lead agonolos~ and scoot’cling to recent not!~es, two 
of those agenoios, inoludtng the City of San ~oso, plan to "certify" the EIR before the 
County does, Beoauso the load agenoy must oe~ify the EIR before any responsible 
agenoy can act on the proposed Habitat Plaa~ the publio is forced to guess that the first
agenoy to ao~ will spring into the CEQA lead agency role, and to guess whioh agenoy that 
will b% based on shlf~ing meettng schedules, Tho publio has no idea whether that agenoy 
will in fact be the one that was ’kesponslblo for preparing" the Habitat Plan EIR, whether 
that agency has the complete administrative record, and whether’ the other Local Partners 
Will purport to certify the EIR or will instead fulfill theh" statutory, role as responsible 
agencies, .~’elying on the certified EIR and issuing responsible agenoy findings) CEQA 
prohibits public agonoieS fi’om foroing the pubtio to.pataioipate in suoh a guessing game. 

~ The proposal for all six Local Partner,s to codify the EIR also carries with it the presumption that 
eaoh Looal Partner will file a soparatoNotie¢ of Dotomalnatton as if It were the lead ~gonoy, 
Guidelines ~ 15075. Since th~ filtng era Notice o~Doten~lnatlon triggers tho CEQA statute.of 
limilatlons (Pub, Ros. Code ~ 21167(o))~ the Looal Pa~6rs have erea!~ a seenarlo whoreby any 
pa~y wishing to d~allenge ee~tlflcotlon o~tho EIR or adoption of the Plan would have to file 
separate lawsuits against ead~ of the six Looai~artno~ and the Implom~ntlng Enli~, wl~i¢l~ will 
also cortl~ fl~e ElK and adopt the Plall. CEQA’s slnglo lead agenoy concept ts d~igned to avoid a 
situation such as this whore seven lawsuils would need to be filed ill order Io ohallengo one EIR 
and one Plan. hx any event, YC8 intends to appear at oad~ agenoy hearing in order to oxhm~st its 
administrative ~vmedles, b~t tn dolng so does no~ imply ag~vement wifl, tho BIR codifieatfon and 
Plan approval process being followed by Local Partners, or othe~vtso waive n~V procedural 
argument raised heroin, 
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The Notice Of Preparation Of The E]iR Should Have Been Filed 
With Tim State Clearinghouse So Tlmt State Responsible And 
Trustee Agencies Could Fulfill Their Legal Obligations, 

it appears that the Notice of Proparatlon ("NOP’;) of the Habitat Plan EIR was not 
properly sent to the State Clearinghouse at the Office of Planning and Researclh in 
violation of CEQA’s requirements, The EIR states that the Septeinber 7, 2007 NO:P of 
the EIR was sent to tile State Clearinghouse, But fl~e State Clearinghouse has no record 
o:~having received tile NO1~, there is no evidence in the EIR -- such as the typical 
stamped copy of the NOP -- to indleate that the NOP was sent to the Clearinghouse, and 
the project’s State Clearinghouse number, 2010122059, indicates that the State 
Clearinghouse was not notified of the EIR process until 2010. 

CEQA requires that all notices of preparation of EIRs be sent to the State Clearinghouse 
so that the Clearinghouse can fulfill its statutory role of ensuring that state responsible 
and trustee agencies provide the necessary information to tile lead agertey for preparation 
of the EIR. Tile statute requires that when a lead agency determines that an E1R is 
required, tim lead agency "st~all irmnediately send notice of thor d~termlnation by 
eerlified mail or an eqnlvalent procedure" to the Office of Plannlng and Research, Th~ 
agencies notified by tho State C[oaringhous~ are in turn required, within 30 days, to 
"specify to the lead agency th~ seep, and content of the environmental information that is 
go~anane to" their statutot3, responsibilities in ¢ormeetion with the proposed project "and 
which, pursuant to the requirements of this division, shall be included in the 
enviromnental impact report." Pith. Res. Code § 21080.4(a). 

As discussed in YCS’s April 2011 comment letter and in section H.D below, the EIR’s 
analysis of only ono action alternative to the proposed Habitat Plan does not meet 
CEQA’s requirement that a l’oasonablo range o£ alternatives be studied. The September 7, 
2007 NOP indicated that a reasonable range of alternatives would b~ developed and 
included in tim EIR. Had the NOP been sellt to rite State Clearinghouse~ and had it 
elicited comments from state responsible and trustee agencies, it is possible that their 
eonmmnts would have suggested project alternatives or led to file lead agency’s 
development of such alternatives before the Draft EIR was issued. 

I1, THE FINAL E1R IS INADEQUATE PURSUANT TO CEQA, 

The primary purpose of an EIR is to serve as ~tl info~m,ational document that discloses 
the signifiem~t environmental effects of, mitigation moasul’es for, and alternatives to a 
proposed action to deeision-maket~, ofller public agencies, and the public. #tneyardArea 
Cilhens for RespotrMble Growth v. City of Rancho Cot’dova (2007) 40 Cal.4th 412. An 

¯ EIR provides the information necessary to weigh eompotlng.polieies and Interests and 
enables the public to determine the envtromnental at~d economic values of the decision-
makers and hold those derision-makers accountable. Ottzens of Goleta Valley v, Board 
of Supervisom (1990) 52 Cal.3d 553, 576. 
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Tim core components of an EIR are the project description, the disoussion and analysis of 
the potentially significant enviromnental effeots of the proje’ot (whioh is dependent on a 
stabl~ projeot desorlptton and identififing the eorreot envh’onmentol baseline), and the 
consideration of a reasonable range of alternatives to th~ proposed project. Here, the 
Habitat Plan ]~IR’s projeot desoriptton, envh’onmenlal baseline, and alternatives analysis 
are insufficient as a matter of law, h~ addition, the BIRds analysis of and oortelusions 
r~gardhag tile Plan’s impacts on agriculture, reoreation, and oultural resources, as well as 
impacts fi’om the potential inoreased use of herbicides and pestioides, are not ~upported 
by substantial evidenoe. 

Tl~e Habitat Plan And The Related Project Description Are Vague
And Uncertain, And Tiros Fall To Satisfy CEQA, 

As YC8 has stated during the Habitat Plan process, YCS wants to be able to suppo~l and 
participate in the Habitat Plan. With the Plan in Its curt’ant forin~ however, ¥C8 cabinet 
determine whether Its proposed rural development on 200 acres and, its proposed 1,950­
sore Young Ranoh preserve~ whioh would inolude mush of the serpentine grassland and 
Bay Cheokorspot Butterfly habitat required for the Habitat Plan’s success, could be 
implemented, A habitat plan that leaves such fimdamental qtit~stions unanswered is not 
ready to be approved fi’om either a habitat planning or a CEQA perspeotlve. 

"An accurate, stable and finite project description is the shte qua no~ of an infol~nattve 
and tegatly suffioient ~IR?’ County of lays v. CiO, of Los Angeles (1977) 71 Cal.App.3d 
185~ 199. "Only throngh an accurate view of the project may affected outsiders and
public decision-makers balance the proposnl’s bonefl! against its onvlromnental cost, 
consider mitigation measures, assess the advantage of terminating file proposal.., mid 
welgh oilier alternatives in the balmice." ld.; see al~o Dt;p Creek Citizens Coalition v. 
CourtO, ~fT"ulare (1999) 70 Cal,App,4th 20, 26 (to be adequate, an BIR mast be "prepared 
with a suffleient degree of analysis to provide decision-makers with information which
enables them to make a decision which intelligently takes account of enviromnental
 
consequences.").
 

Here, the EIR incorporates the Habitat Plan as the "projeot," suoh that file Plan itself is 
the "project desoription." The ambiguity of various components of the Plan therefore 
translates to, and ultimately creates concerns with, tile analysis in the EIR. For example, 
the Plan inoludes 21 "Goals," 86 "Objectives," and more than 100 discrete p~’oposed 
"Conservation Actions," not including the 17 additional studies that are required to be 
performed in order to determine how these various G6hls, Objectives, and Conservation 

¯ Actions will be applied. See Habitat Plan, Tables 5-1a - 5-1d. ItIolusion of these wide-
ranging and divot~so Biological ~3oals and Objectives has created a situation where the 
seeps and application &the Plan simply eatulot be ascertained as described, This is 
particularly problematic for private projects seeking take authorization beeanse such 
project are required to obtain a written consistency determination fi’om the Local Partner 
withjurlsdietion over the pt~ojeet. Most of the Plan’s Biological Ooal~ and Objectives 
requit°e some intcrpret~tiort as to how they will be applied, b0tll generally and to specific 
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properties, While it may be normal for a plan to invest some intel~rctivc discretion in 
future decision-makers, hero, where the meaning and application of entire components of 
fl~e Plan are leit undefined, it is virtually impossible to determine how th~ Plan will be 
Implemented, and whether a private p~’ojeet is consistent with the Plan, The ~IR’8 project 
description reflects thi~ uncertainty, thereforeundermining the validity of tim impact 
m~alysis, especially wRh regard to th~ effect Plan implementation will hav~ on properties 
such as Young Ranch that include ~ignifiennt natural resouw~s subjecl to the Plan’s 
regulations, 

By way of oxample~ the Hart proposes to "[p]roleot and enhance impomat habitat 
linkage for covered species and other native specie2’ (Final Habiiat Plan, Table 5-1a, 
Objective 2,2) thmugh~ among other things, acquisition of"2~900 acres of serpentine 
grassland along Coyote Ridge to li~ ~xisting protected m’cas and to create a ht’g¢ cam 
reserve fo~ serpemine grassland species to move within.,." (td., Conservation Action 
LA~-LS). A~eording to fl~o Plan, those l]~ages are "areas that allow for the movem~m 
of species from ollo area ofsuilaMo habitat to another," w~eh calvary fl’om a naffow 
strip of habitat thin ~netions as a conduit of movement 0.
., a coo’ida0 to a large area of 
intact lmbitat that is used for movement, dispersali and other life fimetions such as 
fora~g and breeding. Tile Plan also notes that the li~agos will vary by species. 
However, t~e Plan provides no spe¢ies~appropriate dimensional guidelines. Absent 
spe~iffc d¢finitioim and guidelines, it is impossible to ascertain fi’om the Plan h~w a 
property such as Young Ranch, which is shown on Figure 5-8 as b~ing bisected by 
pi~posed "Primarily Ten’~tdal L~agG" will be affected, ~d wh~thor the Young Ranch 
project will be able to obtain a consistency det¢~ination. In other words, depending on 
how fl~ese Biological Goals and Objeciives are intel~reted tn the future, the Plan could 
peimit no development6, ~1I development consistent with existing standards, or some 
arbitrat~ combination of flxese scenarios. 

The potential environmental effects of these scenarios am vastly different,.yet the EIR’s
 
analysis fails to take this into account because the project description mot’ely ineoq~omtcs
 
and rosla~s portions of the Habitat Plan as the "project", which is too vague and
 
nneertaM to legitimately ascertain the potonttaIly sigt~ficant effects of the Plan? This
 
inadequate under CEQA, which requires flint a project description be finite so that
 
intelligent evaluation of file potential environmental effects" can be undertaken. San
 
JoaquM aaptor~qtdl~e Rescue C/t~ v. CotmO~ of~lan?slaus (1994) 27 Cal.App.4th 713,
 
730. 

* The failure of the Habitat Plan to provldo just compensation to laudown0rs within the Study Area 
would render the Plaaunconstitutional. U.S, Coast, amend. V, X[V;Pe~tn Central~’a~sporlatlon 
Compato, ~ ~0’ of New York (1978) 438 0.8.104,124, 

"~ The ambiguity of the Plan also suggests that adoption of the Plait is arbilrary and capricious (see 
e.g,, Arnel Dev. Co. v. CiO’ of Costa Mesa (1981) 1:26 Cal.App,3d 330, 336) and violates potential
project applicants’ duo process rights (Ltngle v. Chew’on USA, ltte, (2005) 544 O.S, 528). 
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The Project Description Has Been Clmngcd Between ~Pub]ication Of 
The Draft And Final E]R~ Wllieh Is Not Pcrmtited. 

As noted above, a slable and ~inite project description is paramoun! to CEQA’s role as an
 
hfformattonal stat~te. "Only through an accurate view of the project may affected
 
outsiders aM public derision-makers balance the p~vposal’s b~nefits against its
 
environmental cost, consider mitigation m~asures, assess the advantage of terminating the
 
proposal (i.e., ttm "~m projeof alternative), and wetgh other alternatives tn the balance,"
 
Calmly ofho,o, supra, 71 CaLApp.3d at 192-193. While CEQA is flexibl~ in terms of
 
allowing an agency to approve a modified project resulting fl’om the public review
 
process, this step is taken q/?er certification of the EIR as part of an agency’s
 
eonslderat|on oftho project a~d adoption of findings. ,See, e.g., River l/~alley Preservation
 
Project v. Met~’opoltlatt Transit Development Board(1995) 37 Cal.App.4th 154, 168.
 
But the project description must ~’emaia finitein ardor for the public to understand tim
 
scope of the impact analysis in the E1R, and whether the potential impacts of the
 
ultimately-approved project fall within the scope of that analysis,
 

Here, the project has been modified between publication of the Draft and Final EIR, and
 
the Final EIR. includes a modified project description.~ However, the Final E~R fails to
 
delineate the project changes in any discernible way, fails to explain what~ if any,
 
dmnges have been made to the hnpa¢t analysis as a t’esult of the modifications to ~e
 
prqjeet description, and fails to modl~ d~e alternatives analysis to reflect the new project
 
scope. In short, ~e deelsion~makers and public ar~ left to guess whether the analysis
 
fl~e EIR reflects the potential tmpaots of the original Habitat Plan discussed in the D~afl

E~, or whether the ~alysis ~’ofleols the potential impacts oft[~o revised Habiial Plan
 
now being oonsid~vd, and what flxe difference between the two might befl This
 

~ A further procedaml complication to unde~taudlng the changes to the project description is the
 
Local Partners’ re|lure to provide a redlln~ version of the Final EIR showing the ~hangos made
 
from tim D~’~.EIR, 0r at least provtd~ a separat~ ~ummnry detailing the s~ffinit~ated text
 
changes. Failure to do so has made publto review of the Final EIRand r~vlscd HabitatPlan,

which total more than 3~000 pages, extremely diffietllt, especially givctl tim Local Partners~
 
accelerated hearing schedule.
 

9 A fuflher example of the "shifting" haturo of tim project description is the Plan’s treatment of the 
County’s and tim Olios’ General Plans. ~to Babital Platt purpofls to base its take analysis and 
related onviromnen~l effects on the growth assumptions eontMned in the Gonoral Plans in 
existence at the time Plan development began. 8thee that thnm, howowr, San Jose has updated ils 
General ~lan, and it is not dear whether aM how the Habttat Plan modified Its analysls to 
incorpm~to mtx~ lvvised growth assumptions from the Envfsfot~ San dose 2040 General Plan. 
Futthol~ file Idea that lboland use and growth assumpttotm in the CounW’8 and Cittos’ current 
G.n~rol Plmm ar~ somehoz ’:~:7; in,tam for the 50..r plan,~ng w,ndow of file B.bitat ?l.n 
clearly 1]1118 counter to the el g-llshed prln¢l Mpthai ~ ublio aj:,enoi~ mavp " g ’ y not bind the lmttds 
cloture legislative de~tsion rankers wlm may wish to change policy and dlreetion. See, e.g., St, 
lqncent’a School for Bo),~ v. 0O, of San R@el (2008) 161 Cal. App, 4th 989. 

1 
I~lngbam h~t(:tJl~:lz~t~ ttP t 
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confimion is precisely rite reason why CEQA dmnands a stable andfinite project 
description, and why the E1R fails to satisfy that requirement. 

The EIR’s Use Of The No Project Alternative As The Baseline For 
Analysis Of The Habitat Plan’s hnpaets Is Inedrrect, 

YCS has previously coimnonted on the EIR’s erroneous use of the No Project Alternative 
as the baseline for its analysis of the environmental hnpaets of the Habitat Plan. See 
Final B1R, VoL II, Comment No. 50-37. The Final BIR responds th0t: 1) a lead agency 
has disoretion to decide how existing environmental eor~ditions can most realistically be ¯ 
m~asured; 2) recent ease law allows th~ use era furore baseline; 3) a habitat plan "differs 
from the typical project evakmted under CEQA, which involves approving or 
implementing a developinent projeot that would itself cause ptlysteal changes to the 
environment"; and 4) for a long4erm habitat plan, "the tx~.lovant baseline for evaluating 
tim proj0ot’s environmental impacts is xvhat wouM occur if the Habitat Plan.was not 
adopted." Id., Response to Cmnment 50-37. None of these argmnents supports theE/R’s 
use of a No Project Alternative as its sole baseline for environmental analysis of the 
t-Iabitat Plan. 

First, although a lead agency has somo discretion to deten’nine how existing physical 
conditions in an EIR can most realistically be described, that discretion is constrained by 
specific CEQA requirements. Guidelines § 15125 provides that the existing physical 
conditions "will naturally oonstitnto the basolit~o physical coitditions," a~d Guidelines ~ 
15125(0) provides thag when a proposed project is compared with an adopted #an 0s is 
the ~as¢ here, where the Habitat Plan ~s being ¢ompat’od to the development pol~ni~ed 
under flxe Count’s and file Cities’ r~speotiv¢ General Plans), fire analysis in the EIR 
"shall examine the existlng physieal conditions at the time the notice of preparaaon Is 
published’ (emptmsis added). In such situations, CEQA specifically provid~ that the 
"~turo oon~timm" envisioned in the plans to which th~ project is being compared shall 
be sot fot~h fls the u110 project alternative,", not the ~vit~onml baseline, and CEQA 
unequivocally difforomiates between th~ two concept, Guidelines ~ 15126.6(~)(3)(A); 
see also Woo£va~q Pa~,k Homeowners dss’l~ v. CiO’ of ~’es~lo (2007) 150 Cal,AppAth 
683, 707. If a lead agency de~ido~ to exorcise its dis~i~tion to deviate fi’om this 
presm’ibed baseline, it must suppo~ such deviation with substantial evidence. 
CommuMtles fov a Betler gm,h’onment v. 8otah Coast Air QualiO, Management Diso’iet 
(2010) 48 CalAth 310, 328, Here, not only is there no substantial evidence in the record 
supporting a deviattoa,ffom the requirements ofGutdoJines ~ 15125, as dismissed in 
Section I.A above, we do not ~low whid~ "load agonoy" allegedly has exerdsed suoh 
disorotion. 

Second, courts have approved the use era future baseline year for the analysis 0fthtngs
like traffi~ and air quality hnpaets where a development project will not be completed 
until sometime in the future, These cases recognize that existing traffic and air quality 
numbers will em~ainiy have changed by, and can be projected lot; the future time in 
which project development is contemplated, See, e.g,, Pfelffev v. CiO, of Sunnyvale (201 I) 

bll’~gham,(ol+~ 
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200 Cal,AppAth 1552; Nelghbom for &narl Ratl v, Exposition Metro Lhte Comtruetion 
,dttlhortt.p: Case No, B232655 (2d Dist, Apt, 17, 2012), roy. granted August 8, 2012 (Cal. 
Supreme Ct. Case No, 8202828), But the Hpbitat Plan EIK does not tdenti~ or apply a 
~ture baseline year and do~ act suggest that inevitable dmng~ tn background
conditions such as tra~o or ah’ quali~ necessitate flee ~e era fi~tnre basdlne, lnstead~ 
the Habitat Plan ~R shuply assumes fl~at ~ture d~velopment within the Habitat Plan 
P~rmlt Area would proceed to the same.extent wi~h or without the Habitat Plan, ~nd 
applies that assumption not only to the alternatives ~atysls but also to the analysls of the 
Habitat Plan’s environmental impaols compared to the baseline, No de¢ision aufl~orizes 
tiffs approa¢h, which is incorrect under’ CEQA: "The no project alt¢mative analysis is not 
the baselhte fo~’ detenuining whether the proposed projeot’s enviromnental hupa¢~ may 
be significant, rodeos # ts identical to the ~latlng envtronmental ~eltlng attalysb which 
does establish Sat baseline (see Section 15125)," ~fidolin~ ~ 15126,6(e)(1) (emphasis 
added). 

The on’or, of the EIR’s approadl is further demonstrated by the fact that fl~e l~inal EIR 
ehcatge~ the No Project Alternative ffonl the No Project Alternative as d~efibed in the 
Draft EIR. The crucial basdine for CEQA review should not ~hange behveen the draft 
and the final EIR, It ts possible for an EIRto explain that its baseline ~#a be calculated 
using different methodoMgies ~d to leave the final methodological selection to the lead 
agency’s deoision..maktng body. But in such a case "the EIR must set forth any analysl~ 
of alternative methodoMgies early enou#l in fl~e enviroi~entM review process m allow 
for public comment and response." 8ave Our Petlhlstda Committee v. Montem), County .. 
Board of S,~emisors (2001) 87 Cal.App.4th 99, 120 (hwalidattng ~ "elastic" baseline 
water use detem~nation that the lead agency modified at the end oftho enviromnentfl 
r0ViOW pr0oe$8), Hero, no "alternative methodolo#~" have been presemed. 

Instead, the Final EIR reflects the decision to scale back the Habitat Plan due to funding 
concerns. See Master Response 1, Final EIR, Vol. II, pp, 4-5, The logi~ of changing the 
No Project Alternative - i,e,, what tile EIR assumes would oeeur lit the absence of the 
Habitat Plan -primarily because of fundlng constraints affecting tim Habitat Plan itself is 
very questionable. But in no event can such a cllang~ alter tlm baseline against wl~ioh the
Habitat PleMs impacts are to be assessed, The EIR’s insistence on using a No Project 
Alternative as its baseline, even after’ tile No ProjectAltcmative has dlanged, is
inconsisient with basic CEQA precepts, 

Thtl~l, Response to Conmaent 50-37 argues flint the Habitat Plan,becauso its primary goal 
is to provide envh’omnental benefits, should be ~ubjeet to different CEQA rules than a

"typical" project that "that would itself cause physical changes to the envtromnent." As
 
the EIP, itself demoimtmtes, the Habitat Plan would in fact cause physical changes to the
 
enviromnent, The basic funottott of ~EQA is to identify the unintended environmei~tat
 
side effects of all types of projects, regardless of whether the intended benefits of those
 
projects are to provide housing, job~, or habitat presets, arian. It is just as important that a
 
habitat preservation pl’ojeet ~eceive thorough enviromnental review, using a proper
 

bln$hOm,	om 
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baseline, as any otlier type ofprojee!, See CalOeorntoForm BureauFederagon v. 
Califo)’nla 14qldl~e Conservation Board (2006) 143 Cal,App.4th 17, 

Finally, Response to Commct~t 50-37 suggesls that a long-term Habitat Plan can only be 
analyzed using a No Project Alternative baseline, This, too, is iJaco~Teet. Numerous EIRs 
for Natural Community ConselTatton Pious such as this Habitat Plan have been prepared 
using the existing condition baseline, resulting in the. stable eompaflson that CEQA 
requires. 3ee. e.g., East Contra Costa.County Habita~ Conservation Pla~dNatural 
Community Comervation Plan ]3IS/EIR (Conira Costa County 2006). 

The EIR Fails To ldenli’fy A Reasonable Ravage Of Alternatives To 
The Project Or To Adequately Analyze Tl~o Alternatives Presented, 

CEQA requires that an EIR identify and analyze a reasonable range of project 
alternatives. YCS has previously commented that the l~IR’s analysis of only ore actton 
alternative does not meet this requirement, The Final E1Rresponds by oiling th~ 
"undorlyingcontext of the purpose and need and goals and objectives developed for the 
EI1VEtS" and the "seven other alternatives considered but not cm~’led forward for 
detailed consideration." Id., ~Response to Comment 50-36. 

The FinalELR’s explanations do not withstand scrutiny. Thepurposo and need, and goals 
at~d objectives, of the Habitat Plan were known when the Notice of Preparation for the 
EtR was issued. At that time the NOP "m~ttcipated that several altc~natives will be 
developed, which may vary by the level of conservat|on, impacts caused by the proposed 
activities, permit area, covered species, or a combination of these factors." NOP, p. 3 
(included h~ Appendix B to the Final EIR). The ~IR does not deliver lhe fult alternatives 
analysis promised by the !,lOP. Instead it provides one action alternative and a list of 
seven single-purpose ~’alternatlves" thai the EIR deelt~es to analyze. These rejected 
alternatives are only rejected concepts 0nor~ acquisition, more enhancement, reduced 
take~ coverage for fish species, expansion into a state park, expansion into a different 
county, and rural clustering). /,lone resembles a fully fanned p~t’oject alternative that 
would have allowed the Local Partners or the public to truly conslder theli’ options. 

The inadequacy of the EIR’s analy~is of alternatives is demonstrated by the changes to 
the Plan that have appeared for the ~rst time in the August 29, 2012 Final Habitat Plata 
and BIR. Among. olher things, the revised Habitat Plan reduces the Permit Area, reduces’ 
certain "habitat caps," reduces assumed developme~.~t hnpaets (e.g., assumed rural 
residential development impacts are reduced fi’om 3 to 2 acres), and completely modifies 
the proposed Land Cover fee schedule. Thus, the Final Habitat Plan is a classic "reduced 
project alternattvd’ suda as those routinely it~luded at~d analyzed in the alternatives 
analysis of ElRs, The Draft ]3IR clearly could have identified the original proposed 
project, the Reduced Peamtt Term alternative (Alternative A), and the "reduced project 
altemativd’ that is now beingpropose for approval. This would have provided the 
agen¢~ies and members of the public the opportunity to weigh the benefits and 
disadvantages of the various alternatives, and suggest lmproveme~tls to tho~n, during the 

blnghtllrt.r~oln 
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course of the CEQA review process, Instead, the Ftttal EIR presents the revisions to the
Plan as fall aecompll without ha~,ing compared the potential e~wkonmental effects of tile 
revised Habitat Plan to the olqgtnal Plan, 

Further evidence of the EIR’s failure to seriously address project alternatives is the EIR’s 
treatment of"Reduced Take." The BIR disposes of this purported alternative" ’irt three 
sentences, as follows: 

Another alternative considered was one that reduced the 
expected amount of in~.idental take by reducing 
extent of th~ Covered Activities, 1~or example, ui.batt 
and rural development would b~ reducedto levels below 
that anticipated under the existing General Plans. This 
alternative was determined to not be reasonable beemlse 
there would be slgnlfieantly less incentive for tile Local 
Partners to pursuo the Habitat Plan without having 
incidental take eo.verage to fidly execute fl~eir adopted 
development plans, Final E1R~ p. 2.50. 

The new Final Habitat Plan now ineo~porates the Reduced Take concept as originally 
desel’ibed in the rejected "Reduced Take" alternative. This demor~Irates that a 
fledgedprojeet alternative indudh~g Reduced Take could and should have been 
developed and included in the D~’aft EIR’s analysis. Failure to do so hem was an abuse of 
discretion. 

An additional problem in the Final EIR’s discussion of project altemativ.~s is that the 
description of the No Project Alternative includes utxexplafned changes to that alternative 
that shouldhave been explained, For exat~ple, whereas the Draft EIR stated that 100 
rural development projeels pet’ year, or approximately 5,000 projects over’ 50 yearn, 
would occur within the Study Area uMer the No Project Alternative, file Final I~IR 
provides that only 20 rural development projects per year~ or 1,000 projects over 50 years, 
would occur, There appears to be no explanation for ~hts change in the No Project 
Alternative, The Final EIR clearly states that the changed assumptions for ~’ural 
development in the Proposed Project are prima~’lly fl~e result of fimding constraints, l~ot 
changed assumptions regarding fitture growth in the I~ermlt Area. See Final E!R, Vol, II, 
pp. 4-5 (Master Response 1). The EIR must explain why the No Project Alternative, 
which must describe "what would reasonably be expected to coaxer in the foreseeable 
futm’e if the project were not approved" (14 Col. Code Regs, § 15126.6(e)(2)), reflects an 
80% deoreasein rural development projeetio~s from the Deoember 2010 Draft EIR’s
proj eetion office same lype of development. 

The EIR’s Selection Of The Environmentally Superior Alternative Is 
Flawed, 

CEQA requh’es that at~ BIIL idelltify an "enviromnentally superior alternative" from
 
among tl~e other project alternatives. Guidelines § 15126.6(e)(2), As noted ahoy.e, the
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Habitat Plan has changed between publication of the Draft and Final E1R, resulling in the
permit area and other components of the Plan being altered. The Final EIR selects this 
revised Habitat Plan as the environmentally superior attemativo, l~Iad tl~o EIR properly 
identified a reasonable range of alternatives at 1llo begfrmtng of the preparation process, 
the "reduced project alternative" that is being pal fol~ now as the final Habitat l~lan 
could have been evaluated and ~ompared to tlao original draft Plan. Under such a 
scenario, the origlnal Plan, as opposed to the revtsed Plan, might well be considered the 
"envh’omnontally ~uperi0r alternative." .This is not an empty distinction or pule 
semantics. The purpose of the alternatives analysis is to compare the merits of the 
various proposed alternatives taking into eonsiderhtioneeonomio~ environmental, legal~ 
sootal and tedmologieal factors (Guidelines § t 5t26.6(a)), aM explain why one is 
selected over another, in particular when approving a project Ihat is hal eonstdo~’ed 
"environmentally supehor" (Guidelines § 15126.6(e)). The Local Partners have 
shortchanged this process, to the detriment of public participation and hfformed decision 
making. 

The EIR’S Analysis Of AgrlcuRuralResonrces Is Invalid In The City 
Of San Jose And PofentlaIly In Other Permit Area Jurlsdietlons, 

The E1R_ identifies conversion of prime farmland to other nsos as a significant impact of 
the Habitat Plan, The EIR assetas that this significant impact will be mitigated to less­
than~stgnifieant by requiring purchase of other agrloultural land or conseivation 

’ easements at a 1:1 ratio, Final EIR, VoI. I, p. 7-7, The question whether th¢ preservation 
of agriculture on one parcel of land can be considered mitigation for the permanent 
conversion of another parcel of agricultural land, attach less whether such preservation 
could mitigate a significant agricultural impact to less-thaa-stgnificam, remains widely 
debated amongst govermnental entitles and proponents of agdoulturo preservation. The 
question has, however3 been answered in the City of San $oso: the City does not consider 
creation of agrionltural easements su~oiont to n~tigato significant agriculture impacts to 
a l~s.than-stgntfioant level, ~ee Resolution of the City Council of the CI~ of San Jose
Making Cet~ain Findings Concerning Mitigation Measures and Making Findings 
Concerning Alternatives All in Aocord~ee with the California Environmental Quality 
Act In Cotmeclioa with the Envision ~att dose 2040 @natal Plat~ for Which a Program 
Enviromnental I~aetReport Has Been Prepared ~ov.. 1,2011, pp. 3-4). In San Jose, 
anyHabitat Plan activity that would convert pr~e farmland to other uses would be a 
sigtfifieant unavoidable impact, not a less-than-significant impact as the Habitat PI~ E~ 
states, l& Either file Habitat Han must be amended to prohibit ¢oiwersion of primo 
farmland in 8an Jose, 0r the Habitat PI~ must be rovt~ed and reoiroulated to reflect its. 
significant unavoidable impact on agrioultutzl land in San Jose. 

We have not rovioxved other Local l~adners’ 0eneral Plans and General Plan EIRs; it is
possible tha.t the Habitat P!an or its EIP, will require revision in light of their policies as
 
well.
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G. The EIR’s Analysis Of Recreation Impacts Is Inadequate, 

The core conservation component of the Habitat Plan is the acquisition and 
imp!ementahon of the Resol’ve System, whteh will melnde acqulsmon of at least 33,205 
acres of land and incorporation of 13,291 acres.of existing County parks and open space, 
Based exclusively on these pl’oposed land acquisitions, the Final EIR concludes that 
"[rJeereationa! use of lands within the Study Area is expected to increase with. 
implementation of the Proposed Action." Final EIR, VoL I, p. 9-10. In other words, the 
Final Eli’, concludes that adoption of the Habitat Plan will benefit recreation in the Study 
Area b~auso "public access, consistent with the biological goals and objectives [of the 
Habitat Plan], would be provided on alIResctve System lands owned by the public 
agency." Id. The analysis in the Final EIR does not suppol’t this conclusion. 

Fundamentally, the assumptlotx ltl the Fitm113IR that the acquisition of land will il)so 
Jbeto guarantee publto a~ccs8 fol’ reoreational putpos~ is not ~uppofled by any analysis. 
The Plan proposes to acquire at least 33~025 acres of land for the Resolve System in ~omo 
combination o~ee tRle and ¢onsexvation easonaents. As to land to be acquired in fee title, 
the PI~ pro~,[dos that "[p]ublio access... ~vill be provided on all reserves owned tn fee 
title by a pubIt¢ agency" (Final Habitat Plan, p. 6-37), but only if public access and 
recreation opportunitMs ~ consistent with th~ Plan~s habitat consolation goals, See 
~ina[ Habitat Plan, 6-38 ("reo~’~ation #an will address lands that are acquired for or
mom~oratod into a ,’osotve umt whore .., recreational and e~eational uses are 
compatible wilh the conservation stt’ate~ of this Plan)0; see also Final Eli(, Vol. II, p. 
13 (Master Response 11) ("all reere0tion in the Reserve System must be eo~istent with 
the requirement of the Habitat Plan related to feel’eaton."). For land to be pl’oteeted via 
eonservmion easement, there at’o furfllor restrictions still, as "[p]ubli~ access to privately 
oxvned land under eonsel~ation easement will only be pennitted with the landowner’s 
consent." Finn[ Habitat ~lan, p. 6-37. ~d, even if the private land owner agrees to 
a~ow public access, the eonseivatlon easement must be tn the substantial form of the 
template.provided in Appendix H to the Plan and tm~st "confine the allowable uses of the 
property to those activities that do not interfere with the preservation or enhancement of 
those eon~o~ation values ¢otmistent with the Plan~ and pl’ove~t any use of fl~e property 
that would impair or interfere with the eonservatiotl values of the pl~pel’~." Final 
Habitat Plma, p. 8-35. 

Given the emphasis on conservation over l’eereation, it seems likely that reoreationai 
opportunities wilt be limited by the Plan. As the Plan states, "0Increased human use 
within the permit at’ca may have adverse effects on bioloOcal resources in the feral of 
collection and harassment of native species, introduction or spread of dis¢ases~ 
competition fi~m or predmi0n by normative species, trash dumping, higher noise 16vels, 
increased li#~t pollution at ni~t, spills of hazardous materials, water quality degradatMn 
from road rt~noff, and increased ft’eqtloney of wildfire ignitions," Final Habitat P~n, p. 4­
4, Thus, flxo Plan ac~owledges that even ~ passive reot’eation uses conte~lated (o.g., 
walking, l~iking, farming (Final Habitat Plan, p. 6-39)) have tile potential to nogatiwly 
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impact habitat conservation, and thet’efore would have to give way to consel-¢atlon, The 
simply falls to take the obvious scope of this potential conflict into aeeonnt, 

t~ven if one assumes that the provision ofreoreatiortal access to any of the lands acquired 
for the Reserve System is a net benefit, the Final ]~IR must stillprovide analysis 
"sufficient to enable" decision-maker’s mid the public "to understand slid to consider 
meaningfidly the issues raised by the proposed project." Laut’el Heights lmpt’ovemen¢ 
.,lss’n v. Regents of the.Univ, of Cal, (1988) 47 Cal.3d 376, 405. Here, the Final ~IR fai!s 
to do so because tt over, tales the purpolaed benefits to recreation that would l’esult from 
implementation of the Plan. The Final r~IR sitaaply con~h~des that at least 33,025 acres 
will be acquired and public access will generally be available, giving the impression that 
tlxe Plan will provide a significant amount of new reereatlonal oppo~aunities, However, 
given the |’equtrement to p~,lorlttz~ conservation values end the fact that the conservation 
easements will likely severely limit recreational access ~nd use, the ~mount of land that 
will actually be availabl~ for recreational use is likely to be significantly less than 33,025 
acres. The ~Final F~]P, should therefore be zevised 11~ order to undertake a more realistic, 
fact-based analysis of projected recreational oppo~inities. 

Besides overstating the Plan’s purported benefits to recreation, the Final EIR also fails to 
ackno\vledge or analyze the Plan’s potentlally significant impacts to existing reereatlott 
resources. Specifically, the Plan would incorporate up to 13,291 acres of exlsting parks 
and open ~paeeinto rite Reserve System, subject to permanent conservation easements 
that will allow recreational uses provided snch uses are "compatible with the 
conservatto|t strategy oflhe Plan .... " FinalHabitat Plan, p. 8-38. However, neither the 
Plan nor the Final ~IR. analyzes how the ilxappsitlon of conservation easements on these 
lands will affect existing recreational oppot~unitles. 

For example; 1,690 of 4,455 acres (.L40%) 0fC~lero County ~Park and 7,760 of 9,560 
acres (~8I%) of Joseph D. Grant.County Park will be incorporated into the Reserve 
System and subject to conservation easements and management plans. Final Hahitat Plan, 
Table 5-5: These two parks ir~olude extensive existing recreational oppotaunities, some of 
which may well be inconsistent with the conservation objectives of the Habitat Plan. See, 
e.g., Final E1R~ Vol. ~1, p. 9-6 (loseph D. Grant County Park Includes an "extensive 52­
mile trail system" that hos~s "large.scale organized trail events such as equestriati 
endurance rides~ mountain bike events, and foot races .... "), Similar l’ecreation. 
opporltmitles are pt’ovided at other parks and open space areas that will be at least 
partially itlcluded in the Reserve System and therefore burdened by conservation 
easements. The Final EIRhas tier sufficiently at~alyzed whether these existing 
recreationat opportunities will be impacted by the Habitat Plan, instead reaching rite 
getlel’al conclusion that this "impact is expected to be negligible ,.. beoanse existing open 
apace areas most likely to be added to the Reserve System,,, were chosen, in par’t, 
because existing recreational uses are generally consistent with the Habitat Plan 
biologicat go.sis and objectives." Id. at 9-11, AS discussed above, this is trot accurate, 
and the conclusory nature of the analysis is inadequate under’ CEQA. Cltizens of Goleta 

bl~gham.com 
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Valley v. Board of Stq~er),isors (1990) ’52 Cal,3d 553, 568 (I~IR must contain facts and 
analysis, and net just bare conclusions or opinions), 

The E1R Does Not Adequately Address Tim En~tronmentallmpacts 
Of Increased Herbicide And Pesticide Ose. 

The EIR ael, mowledges that the hnptementing ~ntity could use potentially hazardous 
~naterials~ including pesticides and herbicides, hi the Habitat Plan’s new Reserve System 
for vegetation or fuel management. Final EIR, Vol, I~ p. I 1-7. Tile ELR states that these 
pesticides and herbicides "would only be applied by acidified persoimel in accordance 
with label instructions," and r~li¢s on this statemen! to conclude flint the use ofhazat’dous 
materials is not expected to create a hazard to the public or the cnviromnent." [d., pp. 11­
7 - 11-8. Under CEQA, such reliance is not a substitute for analysis of the potential 
enviromnontal impacts of increased herbicide and pesticide use. Cal~orntans’for 
Alter’natives to Toxics v. Department of Food and Agrieultm’e (2005) 136 Cal. App, 4th 1 
(EIP~ for agency’s program to control agrlculturdl disease im, alidated for failure to 
analyze potential impacts of pesticides approved for use by the state D~partment of 
Pesticide Regulation). Thus, the EIR should have analyzed the potential enviromnentat 
effect of potential increased use of herbicides .arid pesticides. 

The EIWs Analysis Of hnpacts To Cultural Resources Is Incorrect 
And Its Conclnslon That Impacts Will Be Redhead To Less-than-
Significant By Mitigation Is Not Supported. 

Ghaptcr 13 oftheFinal E1R cot~eofly states that the Habitat Plan activities could cause 
significant Impacts to eulturalty significant resources, The chapter does not, however, 
eotTeotiy identify key C]~QA requirements for addressing impacts to historical 
ardieologieai resources, In addition, the EIR Incorrectly concludes that rdocatlon, 
reeordation, data reeove~ a~d ouration would mitigate signifie~t impacts to such 
resources to a 1,wt of less than significant, See Final E~, Vol, I~ pp. 13-8 - 13-9, 

Under CEQA, where all archaeological resource qualifies as a historicall’esourees - as 
most do- spedfie requirements apply, The first and foremost, nowhere mentioned in the 
EIR, is the p~:eference for preservation in place. CEQA Guidelines section 15126.4(b)(3) 
provides: 

Public agencies should, whenever feasible, Seek to avoid 
damaging effects on any historical resource of an archaeological 
nature, The following factors shall be. considered and di,~ctt#sed 
tn an EIR for a project involving such an archaeological site: 

t~reservatlon tn place is the preferred mam~er of 
mitigating tmpacts to arehaeolog&ai sites. Preservation 
in place maintains the relationship between artifacts and 
the ’archaeological context, ~Prest~vation may also avoid 
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conflict wlth religious or cultural values of groups
 
associated ~vith the site.
 

Freservation in plae~ may be accomplished by, but Js not
 
limited to the following:
 

1.	 Plannh,g construotio~ to avoid archaeological 
sites; 

Incorporation of sites wlthin parks, greenspaee, 
or other open space; 

Covering the archaeological sites with a layer of 
ehemleally stable soil before building tennis 
courts, parking lots, or similar facilities on the 
site. 

Deeding th~ alto into a permanent conservation 
easement, 

(Emphasis added,) A recent court decision interprets seetior~ 15126.4(b)(3) as follows: 

[W]o interpret "prefen’ed maimer" to mean that feasible preservation in 
place must be adopted to mitigate impacts to historical rosom’ees of an
archaeological nature uttl~ss the lead agency deteiardnes that another 
form of mitigation is available and provides snperior mitigation of file 
impacts. Furthermore~ we htterp~t’et the regulatol’y language that includes 
preservation in place among the faetot~ that "shall be eonstd0red and 
discussed in an EIR" (Guidelines, § 15126,4, aubd. (b)(3)) to memithat, 
when the preference is not followed, flee EIR shall state why another type 
of mitigation serves the interests protected by CEQA better titan 
preservation in place. 

Madera Oversight Coalition v. CotmO, of Madera (2011) 199 Cal. App, 4th 48, 87. 

Hero, the ELR h~elndes no mention of CEQA’s preference for preselvation in place and 
makes no effort to explahi why its seleoted mitigation measures - relocation, retardation, 
data reeovel~ and eurati6n ~ would be superior to preservation in piece and would 
mittgato aignificant impacts to archaeological historical resources to less-than-significant. 

tli, CONCLUSION 

YC8 remains committed tO working with the Local Partners to achieve a sonstble and 
dear Habitat Plan for ll~e Santa Clara Valley. As provided above, however, we contit~ue 
to have concerns regarding the EIR and the Plm~ that we believe need to be addressed 
before any of the Local Partners or the Implementing Entib, can move Orward with 
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approval and implomontalion of the Plan. We look forward to ¢ontimdng to work with 
the Looal PaJ’tne~’s to resolve fl~ese issues. 

Sincerely yours~ 
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October 8, 2012 

Via Facsimile 

Board of Supervisors 
County of Santa Clam 
70 West Hedding Street, 10th Floor 
San Jose, CA 95110 

Re: Agenda Item No. 12: Santa Clara Valley Habitat Plan 

Dear President Shirakawa and members of the Board: 

The Cotmty of Santa Clara, along with its Local Partners) is in the process of considering 
adoption of a Santa Clara.Valley Habitat Plan ("Habitat Plan" or "Plan"), which will 
significantly shape and at’feet development in the Santa Clara Valley over the proposed 
fifty-year term of the Plan.z If approved by the Locat Partners and the two Wildlife 
Agencies,3 the Habitat Plan would extend "take" authorization for certain species to 
public and private projects covered by and developed consistent with the Plan. 

YCS Investments is the owner of the 2,150-acre property known as Young Ranch, 
located in southeastern Santa Clara Valley on parcels located in unincorporated Santa 
Clara County and the City of San Jose. Of the six parcels that compromise Young 
Ranch, the two most northerly parcels are in the County, and the four most southerly 
parcels are in the City of San Jose. YCS has filed an application with the County for a 
rural residential community that will be processed in two phases that will ultimately total 
87 units. The first phase application is for 37 units. The project would be developed 
solely in the two parcels located in the County, clustered on 200 of the 2,150 acres of 
Young Ranch. Pursuant to its application, YCS would preserve in perpetuity the 
remaining 1,950 acres of Young Ranch, which includes highly valuable habitat, 
particularly for the threatened Bay eheckerspot butterfly, as open space. 

1 In addition to the County, the "Local Parmers," also referred to herein as "Permittees," ~re the 

Cities of San lose, Gilroy and Morgan Hill, the Santa Clara Valley Water District ("Water 
District"), and the Santa Clara Valley Transportation Authority ("VTA"). In addition, the Plan 
will be implemented by a yet-to-be formed joint powers agency referred to as the "Implementing 
Entity." 
~ The Plan has been prepared pursuant to the federal Endangered Species Act ("ESA"), the 
Califomia Endangered Species Act ("CESA"), and the California Natural Conservation Planning 
Act (the "NCCP Act") to, among other things, authorize the incidental take of protected species.
3 The "Wildlife Agencies" are the United States Fish & Wildlitb Service ("FWS") and the 

California Department of Fish & Game ("DFG"). 
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YCS has objected to the vagueness and uncertainty of many important provisions of the 
Habitat Plan in it~ current form. As discussed in detail below, however, YCS’s proposed 
development and preservation plan for Young Ranch (the "Young Ranch Project" or 
"Project") has been specifically designed to be consistent with the Habitat Plan to the 
extent YCS understands that Plan, and the Project certainly would go a long way towards 
advancing the Plan’s stated regional planning and preservation goals and objectives. As 
such, YCS believes the County would be well served to consider the Project as a vital 
part of the final Habitat Plan’s implementation and potential success. 

I. THE YOUNG RANCH PROJECT 

On September 5, 2012, YCS submitted an application to the County for the first phase of 
the Young Ranch Project, which includes 37 units and 7 secondary units affordable to 
very low income families,4 With phase 2, the Project will include a total of 87 executive 
homes and 16 secondary units permanently preserved for very low income families. The 
Project has been designed to preserve 90 percent of Young Ranch as open space, with 
1,950 total acres preserved in perpetuity, no more than 10 percent of the site would be 
used for rural residential development. A modest community center will serve as a local 
gathering place. See Application, Item No. 2. 

The limited rural development at Young Ranch has been sited and will be constructed to 
avoid indirect impacts to the preserve and its resident plant and animal species, consistent 
with the Plan’s directives. The proposed home sites, clustered on two-acre minimum 
lots, deliberately preserve movement corridors for the BCB between its primary habitat in 
the southeastern portion of the property and other habitat onsite and nearby, including 
existing habitat to the southeast (Kirby Canyon), the southwest (Tulare Hill), the 
northeast (San Felipe area), and the northwest (across Silver Creek Valley Road to Silver 
Creek Hills). 

Your approval of the entire Projeet would place approximately 1,950 acres of Young 
Ranch in an open space preserve, including approximately 700 acres of serpentine 
grassland. These 700 acres represent 35 percent of the proposed Habitat Plan’s. stated 
goal of protecting 2,900 acres of serpentine grassland on Coyote Ridge, and would 
therefore reduce the expense the Habitat Plan otherwise incur to acquire privately-held 
serpentine habitat. Habitat Plan, p. 5-136. The Project avoids all serpentine grassland 
and all Bay checkerspot butterfly ("BCB") habitat on site. The Project also avoids 
wetlands, steep slopes, trees, plants, and other features, providing for limited 
development to occur only in the least sensitive areas. See Application, Item No. 7. 

4 In addition to the Santa Clara County Planning Development Application, the application 

materials (hereinafter, collectively, the "Application"), included 25 supporting plans, documents, 
and reports. When referred to in this letter, those materiads are cited as "Application, Item No. ___", 
which corresponds to the "Index of Application Documents" submitted with the Application. 
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THE YOUNG RANCH PROJECT HAS BEEN DESIGNED TO BE 
CONSISTENT WITH THE HABITAT PLAN. 

Pursuant to the proposed Habitat Plan, "[b]efore take authorization is granted, Permittees 
must prepare a written determination of the project’s consistency with the Plan." Habitat 
Plan, p. 6-83. While the Plan lacks specificity and defers development of the template for 
this consistency determination to the Implementing Entity, the Plan does provide that, in 
order to be consistent with the Plan, a private project must comply with "all relevant 
avoidance, minimization, surveys, monitoring, and conservation measures determined by 
the local jurisdiction to apply to the project ...". ld. As discussed below, the Young 
Ranch Project is a "Covered Activity" that is not only consistent with, but directly 
advances the goals of, the Habitat Plan. 

IIL	 THE PROPOSED PROJECT IS A COVERED ACTIVITY UNDER 
THE HABITAT PLAN. 

Private development that will occur in nn’al areas in accordance with existing general 
plans at the time of permit issuance is considered "Rural development" and is a "covered 
activity" under the proposed Habitat Plan. Habitat Plan, p. 2-104. Specifically, "rural 
development activities covered by the Plan" include: 

Rural residential development (e.g., single family homes, subdivisions) 
consistent with the County General Plan (County of Santa Clara 1994). 
This may include privately owned bridges, da’iveways, access roads, 
vineyards or orchards, and other features commonly associated with rural 
dwelling units. 

The Young Ranch Project proposes rural residential development in the County 
consistent with the.County’s General Plan. Specifically, the Project is seeking a cluster 
permit to place homes on the two parcels within the County. All six of the Young Ranch 
parcels have a General Plan designation of "Hillsides," and the two Comaty parcels have 
a zoning designation of HS-dl (Hillsides with a design review overlay for the Santa Clara 
Valley Viewshed). As required by the County’s cluster development policies, the homes 
would be on two-acre minimum lots.5 Thus, the Young Ranch Project is "covered 
activity" pursuant to the Habitat Plan. 

5 The General Plan consistency analysis also includes consideration of state-mandated density 

bonuses since the Project includes an affordable housing component, as well as slope density 
calculations. These issues are analyzed in further detail in Application Item Nos. 2 and 8. 
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A.	 The Young Ranch Project Has Been Designed To Be 
Consistent With All Applicable Conditions In the Habitat Plan. 

Pursuant to the proposed Habitat Plan, "all covered activities must incorporate the 
relevant conditions on covered activities described in Chapter 6 in order to avoid or 
minimize impacts to covered species and natural communities." Habitat Plan, p. 2-36. 
The Project was designed with the Plan’s overall conservation goals, and the specific 
conditions, in mind. Thus, the clustered development and open space design of the 
Project not only "avoid direct impacts on legally protected plant and wildlife species" 
(Habitat Plan, p. 6-7 - 6-8 (Condition 1 )) but were designed consistent with "rural 
development design and construction requirements" (id p. 6-28 (Condition 7)) and in 
order to comply with "serpentine and associated covered species avoidance and . 
minimization" measures (id p. 6-58 - 6-60 (Condition 13)). In each case, the design of 
the Project as a development and preservation plan not only results in the Project being 
consistent with the Habitat Plan, but also assists in advancing the Plan’s overall 
conservation goals. 

For example, Condition 1 requires covered projects to avoid direct impacts to legally 
protected species. Here, the Young Ranch Project is designed to avoid direct impacts on 
protected species by clustering development away from all occupied BCB habitat, as well 
as potential and known breeding sites for California tiger salamander and Calitbrnia red-
legged frog, and all occurrences of listed plant species. See Application, Item Nos. 2, 15. 

Condition 7 includes numerous design criteria, including minimizing habitat 
fragmentation and degradation of landscape linkages and minimizing the loss of sensitive 
land cover types. Habitat Plan, p. 6-30. Again, by clustering development and protecting 
1,950 acres of open space, the Young Ranch Project purposefully minimizes impacts to 
habitat linkages and sensitive land cover types. See Application, Item Nos. 2, 15. 
Further, minimal new roads are being introduced, and the development plan avoids all 
streams. These same factors result in the Project being consistent with Condition 13 
(avoid and minimize impacts to serpentine land covers and related species) because, as 
noted, serpentine grasslands are not only generally avoided, but 700 acres of serpentine 
grassland are preserved in perpetuity. 

While we have not restated and analyzed each applicable Condition on Covered 
Activities in this letter, the attached Consistency Determination Table does so, and 
clearly demonstrates that,, as designed, the Young Raneh Project should not only be 
consistent with all requirements of the Habitat Plan, but helps advance the Plan’s 
conservation goals. 

The Young Ranch Project Would Help Implement The Plan’s 
Conservation Strategy. 

The proposed Habitat Plan’s conserv~;tion strategy provides mitigation for impacts on 
covered species on the basis of species and habitat needs, and also contributes to species 
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recovery to help to delist the listed species and prevent the listing of non-listed species 
through the protection, restoration, and enhancement of natural communities and species 
habitat. Key objectives include: 

Conservation and restoration of representative natural and semi-natural 
landscapes; 

Establishment of "reserves" that provide conservation of covered species 
within the study area (i.e,, contributes to species recovery) and linkages to 
adjacent habitat outside the study area; 

Protection and maintenance of habitat areas large enough to support 
sustainable populations of covered species; and 

Incorporation into the reserves of a range of environmental gradients and 
high habitat diversity to provide for shifting species distributions in 
response to changing circumstances. 

The Young Ranch Project is consistent with the Habitat Plan’s conservation strategy. 
Development will avoid impacts to covered species and covered plants through clustering 
and protection of 90 percent of the project site as open space. This is an essential 
component of the Project design because all known occurrences of covered plants are 
located in the open space, which has been designed to conserve natural landscapes and 
will be managed in perpetuity. Portions of the open space would likely be included in the 
Reserve System being established by the Plan, thus significantly contributing to the 
preservation and recovery of listed species in the region and possibly contributing to the 
prevention of listing of non-listed species through protection, restoration and 
enhancement or natural communities and habitat. 

More specifically, the Habitat Plan’s conservation strategy for the BCB includes the 
acquisition (in fee title or via conservation easement) and management era substantial 
po~ion of the core habitats on Coyote Ridge and the Silver Creek Hills. Habitat Plan, § 
5.4.1 Bay Checkerspot Butterfly. The Young Ranch Project is consistent with this 
strategy because it has been designed to avoid all BCB habitat and serpentine grassland 
on site and 1,950 acres, including all of the on-site BCB habitat and serpentine grassland, 
will be protected as open .space and may be included in the Reserve System. Preservation 
of this open space as part of the Young Ranch Project is not only consistent with, but will 
substantially contribute to, the conservation strategy. Similarly, the Plan focuses, on 
acquisition of key habitat along the Coyote Ridge (Habitat Plan, Biological Goals and 
Objectives, Coyote-4, 5, and 6), and the Project’s preservation of open space along the 
Coyote Ridge would contribute to these goals. 

Again, the attached Consistency Determination Table delineates the Project’s consistency 
with each of the Plan’s individual conservation strategies. It is clear, however, that, if 
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approved, the Young Ranch Project can significantly advance the Plan’s overall 
conservation strategy. 

IV. CONCLUSION 

As discussed above, the Young Ranch Plan has been designed not only to meet the 
Habitat Plan’s requi~ements, but to advance the Plan’s conservation goals. Thus, we 
think the County should consider the Young Ranch Project not simply as a development 
project, but as a vitally important component of the final Habitat Plan’s successful 
implementation. 

Enclosuro 
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Santa Clara Valley 
Water D~strict0SAN JOSE 

CITY OF MORGAN HILL 

Santa Clara Valley 
Habitat Conservation Plan/Natural Community Conservation Plan 

Date: October 8, 2012 

TO: HCP/NCCP Local Partner Governing Boards and Councils 

FROM: HCP/NCCP Local Partner Staff .’ 

SUBJECT: Response to YCS Comment Letter 

This memorandum is the initial response of the Santa Clara Valley Habitat Plan1 Local 
Partners/Joint LeadAgencies, including the County of Santa Clara, Cities of Gilroy, Morgan 
Hill and San Jose, Santa Clara Valley Water District, and Santa Clara Valley Transportation 
Authority, to the September 24, 2012 letter from Ella Foley Gannon to the Santa Clara Valley 
Water District Board, as submitted in substantially similar form to the San Jose Planning 
Commission on September 25, 2012 (hereinafter collectively "YCS Letter.")2 The responses 
below address each of the contentions in the YCS letter in the order they were presented by 
YCS. 

A. CO-LEAD AGENCIES 

YCS alleges that the local partners have not complied with the procedural 
requirements of CEQA because: 

They did not designate a single lead agency for preparation and certification of 
the EIR; 
A single lead agency must be identified at the beginning of the CEQA process; 
and 
Agencies other than the lead agency must act as responsible agencies. 

However, both CEQA and NEPA authorize the preparation of an EIR/EIS by more than 
one lead agency. CEQA Guidelines section 15051(d) provides: 

"Where the provisions of Subdivisions (a), (b) and (c) leave two or more public
agencies with a substantial claim to be a lead agency, the public agencies may by 

1 The Santa Clara Valley Habitat Plan is referred to herein as the "HCCP/NCCP" or the "Plan."
 
2 The Local Partners may respond to YCS’s issues in greater detail in the future depending on the comments
 

and submissions received at the various board, council, and commission meetings of the Local Partner
 
agencies and as more information develops.
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agreement designate an agency as the lead agency. An agreement may also provide 
for cooperative efforts by two or more agencies by joint exercise of powers, or similar 
devices." (Emphases added.) 

CEQA Guidelines section 15051(d) does not mandate the designation of a single lead 
agency when two or more public agencieshave a substantial claim to be a lead agency. Two 
or more public agencies with a substantial interest in a project "may" designate a single lead 
agency but, in the alternative, where more than one public agency has a substantial claim to 
be lead agency, the agencies may cooperate by agreement in the preparation of an EIR and 
there is nothing in Section 15051 prohibiting them from doing so as joint lead agencies by 
agreement. In fact, the reference to "joint exercise of powers, or similar devices" in Section 
15051(d) contemplates that more than one agency could act as joint lead agencies. 

In the instant case, the County of Santa Clara, Cities of Morgan Hill, Gilroy and San 
Jose, the Santa Clara Valley Water District, and the Santa Clara Valley Transportation 
Authority each have a substantial claim to be lead agency. Each of these public agencies 
has public projects that require Plan permit coverage for federal and state wildlife agencies 
and they have all worked together cooperatively on a Plan that would conserve habitat over 
much of Santa Clara County encompassing the jurisdictional boundaries of each of the 
partner agencies. 

The HCP/NCCP and related environmental documents are prepared by the Local 
Partners cooperatively in accordance with two agreements. The September 9, 2003 
Memorandum of Understanding among the City of San Jose, the County of Santa Clara, the 
Santa Clara Valley Water District, and the Santa Clara Valley Transportation Authority 
authorizes such collective cooperation on the HCCP/NCCP and related environmental 
documents. In late 2005, .the Cities of Gilroy and Morgan Hill were added to this joint effort 
by agreement. 

Also, one of the purposes of the September 2005 Planning Agreement by and among 
the County of Santa Clara, the Santa Clara Valley Water District, the City of Gilroy, the City of 
Morgan Hill, the City of San Jose, the Santa Clara Valley Transportation Authority, the 
California Department of Fish and Game, and the United States Fish and Wildlife Service 
was to "ensure coordination among the Local Agencies and Wildlife Agencies" with respect to 
preparation of the HCP/NCCP. The Planning Agreement also includes as a planning goal in 
Section 2.3 to"[p]rovide a comprehensive means to coordinate and standardize mitigation 
and compensation requirements of FESA, CEQA, NEPA, NCCPA and other applicable laws 
and regulations relating to biological and natural resources within the Planning area so that 
public and private actions will be governed equally and consistently, thus reducing delays, 
expenses and regulatory duplication." Section 2.3.2 of the Planning Agreement explains that 
"[a] successful Plan will also provide a method for less expensive and more efficient 
environmental review process for NEPA and CEQA." 

All of the local public agencies who are drafting the HCP/NCCP and related 
environmental documents are doing so through this cooperativeeffort and are referred to in 
Plan documents as "the Local Partners." (See, e.g., Planning Agreement, §§ 1.10, 5.1.6.1, 
5.1.6.2.) The Local Partners have hired consultants together, jointly financed Plan 
preparation, worked closely with the U.S Fish and Wildlife Service and the California 
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Department of Fish and Game in the drafting of the Plan to ensure it complies with regulatory 
requirements (the Wildlife Service is thelead agency for NEPA purposes, while Fish and 
Game is a responsible agency under CEQA), and have distributed and held public meetings 
together to solicit comments on the Plan and related environmental documents. The desired 
end result of this effort is that the Local Partners will receive endangered species permits 
from both Wildlife Agencies for activities and projects they conductand for private projects 
under their jurisdiction. In fact, the Plan would not be effective without the participation and 
agreement of all of the Local Partners. If any of the Local Partners/Lead Agencies does not 
approve the HCP/NCCP, the remaining agencies would need to consider, in consultation with 
the Wildlife Agencies, whether the Plan can be revised and implemented with the remaining 
agencies. 

The HCP/NCCP provides a layer of regulation and permits that require adherence to 
and administration by each respective agency as well as by a joint powers agency that is 
contemplated to be formed by the Local Partners. So, all of these facto.rs, including the sheer 
scope of the project, inform us that each of the Local Partners has a substantial claim to be a 
lead agency and that the joint lead agency method is more appropriate for this project than 
the designation of a single lead.agency. 

Nor could any of the Local Partners make a Lead Agency determination based upon 
the criterion in CEQA Guidelines section 15051(c) designating the agency that will be first in 
time to make its determination to certify the EIR/EIS and adopt the Plan as the sole Lead 
Agency. None of the Local Partners could determine which Local Partner would be the first 
to certify and approve. There is nothing in the law requiring one Local Partner to act before 
any of the other Local Partners. Rather, the timing of the environmental and Plan approvals 
is primarily a function of scheduling public hearings on each of the Local Partners’ respective 
Board and Council agendas. 

Not only is the joint lead agency approach authorized in the CEQA Guidelines where 
each agency has a "substantial claim to be lead agency," this approach is also authorized 
under NEPA. 40 U.S.C. §1501.5(b) authorizes federal, state, or local agencies to act as joint 
lead agencies, along with at least one federal agency, in the preparation of an EIS. 
California law uses the term "substantial claim to be lead agency" to determine whether there 
should be one or multiple lead agencies. Federal law looks at similar factors - all of which 
would apply in the instant case -- to determine lead agency or multiple lead agency status, 
including: 

- magnitude of involvement 
- approval or disapproval authority 
- expertise on environmental effects 
- duration of involvement 
- sequence of involvement (40 CFR § 1501.5(c).) 

40 U.S.C. § 1506.2 also strongly urges state and local agencies and the relevant 
federal agencies to cooperate fully with each other. This cooperation involves joint research 
and studies, planning activities, public hearings, environmental assessments and the joint 
preparation of environmental clearance documents so that one document will satisfy both 
state and federal laws. Here, the Wildlife Agencies have participated in all of these 
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processes and the EIR/EIS is designed for approval by the U.S. Fish and Wildlife Service as 
federal lead agency as well. The EIR/EIS lists all of the Local Partners as joint lead 
agencies, lists the NEPA lead agency as the U.S. Fish and Wildlife Service, and the CEQA 
Responsible Agency as the California Department of Fish and Game. 

The joint lead agency approach is authorized by both federal and state law. YCS 
claims that there must be only one lead agency and that all other Local Partners must be 
designated as responsible agencies. However, it became clear to the Local Partners early in 
the planning process that because of the scope of the Plan and the necessity for close 
cooperation among the Local Partners, it was not advisable to attempt to designate a single 
lead agency. Pursuant to CEQA, lead agencies are responsible for considering the effects, 
both individual and collective, of all activities involved in a project, In contrast, responsible 
agencies only consider the effects of those activities involved in a project which it is required 
by law to carry out or approve. California Public Resources Code section 21002(d). Here, 
each Local Partner has an integral role in Plan.preparation, evaluation, and adoption. 

YCS attempts to describe speculative harm arising from the joint lead agency 
approach. However, it is clear that YCS has not suffered any such harm. No one has been 
excluded from the CEQA/NEPA process through the joint lead agency approach. Chapter 22 
of the EIR/EIS lists all document recipients, including responsible and trustee agencies. 
Section 1.6 of the EIR/EIS describes public outreach through a number of various 
mechanisms as well as public and agency involvement in the preparation of the EIR/EIS. 

Rather than suffering any harm, YCS (and numerous others) have made voluminous 
comments of the EIR/EIS which have been considered and responded to by the Local 
Partners. The Local Partners have listed both federal and state contacts for the submission 
of comments on the EIR/EIS (the U.S Fish and Wildlife Service serves this purpose, along 
with the local Program Manager for CEQA purposes). 

Additionally, with the EIR certification process of each Local Partner, interested parties 
and the public actually have several opportunities to comment on the document through the 
adoption process for each of these jurisdictions. For example, a comment to any one Local 
Partner is a comment to the Joint Lead Agency. Rather than reducing the opportunity for 
public comment, the joint lead agency approach here results in much more opportunity for 
public comment. 

In sum, the joint lead agency approach is authorized by both state and federal law. 
The Local Partners have complied with all requirements to engage in such an approach. No 
interested party has been harmed by this joint lead agency approach. Joint lead agency 
status has provided more opportunity for effective public comment than would have occurred 
had a single lead agency been designated by the Local Partners. 

B. NOTICE OF PREPARATION 

YCS asserts that the Notice of Preparation (NOP) was not properly sent to the State 
Clearinghouse and thus the state responsible and trustee agencies did not have the 
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opportunity to comment on and suggest additional project alternatives for the HCP/NCCP 
project. 

The courts have held that noncompliance with CEQA’s notice requirements is not per 
se reversible and that prejudice must be shown. Schenck v. County of Sonoma (2011) 198 
Cal. App.4th 949, 959 (holding that the County’s failure to give notice to the air district of its 
intent to adopt a revised mitigated negative declaration was not prejudicial); see also 
Oceanside Marina Towers Association v. Oceanside Community Development Commission 
(1986) 187 Cal. App.3d 735, 740-742 (ruling that the City’s Notice of Determination was
effective to start the running of statute of limitations even though the notice was not filed by 
the Commission, which was designated as lead agency). The court in Schenck noted that an 
error is prejudicial only when the failure to comply with the law subverts the purposes of 
CEQA by omitting material necessary to informed decisionmaking and public participation. 
Schenck, 198 Cal.App.4th at 959-960. 

In this case, in order to include the responsible/trustee agencies’ and the general 
public’s input in the planning and development of the HCP/NCCP, the Local Partners 
engaged in extensive public outreach efforts including the CEQA scoping process. During 
the scoping process, the NOP was published in several newspapers; posted on the project 
website (.www.scvohabitat~) and the Sacramento U.S. Fish and Wildlife Office website;
and distributed to a mailing list of 543 recipients in and around Santa Clara County. The 
mailing list included participants from past planning projects in the area, from ongoing 
stakeholder meetings, and from local and state agencies. Similarly, in December 2010, when 
the local partners released the Draft EIR/EIS for public review, it published a Notice of 
Availability in the Federal Register and sent a Notice of Compliance to the Office of Planning 
and Research (OPR)recommending to the OPR a list of recipients for the Draft EIR/EIS. 

In addition, throughout the plan development and environmental review process, the 
project website was regularly updated to keep the public apprised of the plan development 
and environmental review process. Elected officials representing each Local Partner met 
regularly to discuss policy issues relating to the plan, and these meetings were noticed and 
open to the public. Similarly, a stakeholder group which included conservation organizations, 
business and development interests, landowners, agricultural interests, open-space land-
management organizations, and the general public convened monthly to review plan 
components and policies and provide input to the Local Partners. 

It is important to note that the state responsible and trustee agency most relevant in 
this case, the California Department of Fish and Game, has been involved from the beginning 
and provided input along the way before the Local Partners finalized the HCP/NCCP and the 
EIR/EIS. More importantly, the public and state and local agencies that might have an 
interest in or jurisdiction over the project were not deprived of the opportunity to raise issues 
and provide input in the process. Indeed, during the scoping period, a total of 126 individuals 
or groups, including Cal Fire, a state agency, submitted 25 letters.3 Further, during the 
HCP/NCCP and Draft EIR/EIS public review process, interested parties (agencies including 

3 The written comments received during the scoping period are located in Appendix D of the Santa Clara Valley Habitat 

Plan Environmental Impact Report/Engironmental Impact Statement Scoping Report, available on the project website 
(~,ww.scv-babitat~). 
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USEPA and the Central Coast Regional Water Quality Control Board, other stakeholders, 
and the general P4ublic) submitted a total of 794 comments in 53 letters or other written
communications. Based on the above, there is no subversion of the purposes of CEQA and 
the error is not prejudicial. 

In any event, as described below, a reasonable range of alternatives were analyzed
 
and discussed in the Final EIR.
 

C. PROJECT DESCRIPTION 

YCS asserts that the project description has changed since the Draft EIR/EIS was 
published, and that this is not allowed by CEQA. 

The principle that a project description should be consistent throughout an EIR is not 
intended to freeze a project in place and prevent any modifications to the project as it 
progresses through the review and approval process. See, e.g., Bozung v. LocalAgency 
Formation Com. (1975) 13 Cal.3d 263, 284-285; Sierra Club v. City of Orange (2008) 163 
Cal.App.4th 523, 533; Western Placer Citizens for an Agricultural and Rural Environment v. 
County of Placer (2006) 144 Cal.App.4th 890, 902-903; Dusek v. Redevelopment Agency 
(1985) 173 Cal.App.3d 1029, 1041 ; County of Inyo v. City of Los Angeles (1977) 71 
Cal.App.3d 185, 199-200. The fact that the project that is ultimately approved may differ from 
what was analyzed in the draft EIR is expressly recognized by the CEQA Guidelines: 

A lead agency is required to recirculate an EIR when significant new information 
is added to the EIR after public notice is given of the availability of the draft EIR 
for public review under Section 15087 but before certification. As used in this 
sectionl the term "information" can include chanqes in the proiect or 
environmental setting as well as additional data or other information. New 
information added to an EIR is not "significant" unless the EIR is changed in a 
way that deprives the public of a meaningful opportunity to comment upon a 
substantial adverse environmental effect of the project or a feasible way to 
mitigate or avoid such an effect (including a feasible project alternative) that the 
project’s proponents have declined to implement. 

CEQA Guidelines, {} 15088.5(a) (emphasis added). 

As the court.acknowledged in Dusek: "CEQA does not handcuff decisionmakers in the 
manner proposed by the [plaintiffs]. The action approved need not be a blanket approval of 
the entire project initially described inthe EIR. If that were the case, the informational value 
of the document would be sacrificed. Decisionmakers should have the flexibility to implement 
that portion of a project which satisfies their environmental concerns." 173 Cal.App.3d at p. 
1041. 

In Sierra Club, the EIR evaluated the annexation and development of approximately 
6,800 acres. The city acknowledged in the draft EIR that the exact boundaries had not yet 

4 Comments received on the public draft HCP/NCCP and EIR/EIS are contained in Volume 2 of the Santa Clara Valley
 

Habitat Plan Final Environmental Impact Report/Environmental Impact Statement.
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been determined. The plaintiff claimed this rendered the EIR deficient. The court rejected 
the plaintiff’s argument, which it characterized as an attack on the EIR’s project description, 
for the following reasons: 

Since the SEIR/EIR reviews the entire project area, the mere fact defendant 
may eventually annex only a portion of it does not render the approval an abuse 
.of its discretion under CEQA. ’The action approved need not be a blanket 
approval of the entire project initially described in the EIR, If that were the case, 
the informational value of the document would be sacrificed. Decisionmakers 
should have the flexibility to implement that portion of a project which satisfies 
their environmental concerns.’ 163 Cal.App.4th at p. 533, quoting Dusek. 

The DEIR/EIS prepared for the Santa Clara Valley Habitat Plan described natural land 
preservation requirements totaling 45,000 acres and additional requirements for restoring, 
enhancing and managing an additional 13,000 acres of existing open space and park lands 
consistent with the Plan. This project description was based on impacts to what was 
originally calculated to be approximately 9,000 acres of natural lands; 

Based on input from the public that the scope of the Plan as proposed in the DEIR/EIS 
was too large and costly, further analysis of the amount of covered activities expected to 
occur during the 50-year period term was undertaken. The result was a reduction of the 
amount of covered activities expected to occur. More scrutiny was also given to the 
estimates of actual impacts to natural lands that would result from the covered activities. For 
example, impacts to lands that were considered to have no or very little habitat value were 
eliminated. Thus, the reduced-scale Plan estimates that impacts to natural lands over the 50­
year permit term will be approximately 6,000 acres. Consequently, preservation 
requirements were reduced to 33,629 acres, with similar reductions in restoration, 
enhancement, and management requirements as described in the DEIR/EIS. The reduced-
scale project is clearly described in section 2.4 of the FEIR/EIS.5 

Implementing the reduced-scale project would not result in greater impacts to species 
and their habitats as a result of the reductions in estimated levels of covered activities and 
impacts associated with those activities. The reduced-scale project would have fewer 
environmental impacts than the original project because the Reserve System would be 
smaller. Overall benefits to species and their habitats from the Project would remain similar 
because the mitigation remains proportionate to the estimated impacts. Projects excluded 
from coverage in the reduced-scale Plan because they are expected to affect lands that have 
little or no habitat value would still be subject to the normal prohibitions on incidental take and 
additional protections provided by state and federal laws and regulations. 

~ Contrary to YCS’ assertions, the reduced-scale Plan is not the same as the "Reduced Take" alternative. The 
Reduced Take alternative called for obtaining take coverage for and mitigating only a portion of the impacts 
assumed to occur from full implementation of the Local Partners’ adopted General Plans and infrastructure 
projects. The reduced-scale Plan did not reduce the scope of the "covered activities," but rather was the result 
of revised assumptions about the amount of covered activities and take that would occur over the 50-year permit 
term. These revised assumptions also triggered revisions to the description and analysis of the "No Project 
Alternative" in the FEIR/EIS. 
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This is not a situation where a shifting project description obfuscated the true nature of 
the project and denied the public the right to understand and comment on the project. To the 
contrary, the Plan was revised in response to concerns expressed during the public comment 
period. This reshaping of a project in response to public comment is precisely what CEQA 
envisions. See, e.g., Western Placer Citizens, 144 CaI.App.4th at pp. 905-906. 

D. "NO PROJECT" BASELINE 

Although the CEQA "baseline" is normally the existing environment when the Notice of 
Preparation is issued (Guidelines § 15126.2), there is no uniform, inflexible rule regarding 
establishment of this baseline, and a lead agency has discretion to decide how the existing 
physical conditions without the project can most realistically be measured. See Communities 
for a Better Environment v. South Coast Air Quality Management District (2010) 48 Cal.4th 
310,328. There the court explained: 

"Neither CEQA nor the CEQA Guidelines mandates a uniform, inflexible rule for 
determination of the existing conditions baseline. Rather an agency enjoys the 
discretion to decide, in the first instance, exactly how the existing physical 
conditions without the project can most realistically be measured, subject to 
review, as with all CEQA factual determinations for support by substantial 
evidence. See Vineyard Area Citizens for Responsible Growth, Inc. v. City of 
Rancho Cordova (2007) 40 Cal. 4th 412., 

The primary purpose of CEQA is to provide information to the public and decision-
makers regarding the environmental consequences of a proposed course of action as well as 
alternatives to that proposed course of action that might mitigate or avoid its significant 
avoidable impacts. See Friends of Mammoth v. Board of Supervisors (1972) 8 Cal.3d 247. 

In this case, the consequence of the project is not to cause development to occur; 
rather it is to alter the mechanism by which certain types of permits are issued for that 
development, and to create the reserve system as a different form of mitigation for biological 
impacts of the development. Thus, the EIR analyzes in great detail in its consideration of the 
No Action Alternative the expected impacts of development that would occur anyway in the 
absence of the adoption of the HCP (for example, see land cover changes.in EIR/EIS Tables 
5-5 through 5-22 and Table 6-2). This EIR/EIS is not for the purpose of analyzing the 
environmental effects of such development, which generally speaking is and will be analyzed 
in relevant general plans, but rather to analyze the impact of the implementation of the HCP 
and NCCP. 

This approach is explained in Section 6.4 of the EIR/EIS as follows: 

"Under the Proposed Action, the Covered Activities would be 
implemented, including the Habitat Plan conservation strategy. With regard to 
land use, the effects of implementing the Covered Activities associated with 
urban development, instream capital projects, rural capital projects, and rural 
development would be the same as described above for the No Action 
Alternative (i.e., Table 6-2). Instead of habitat mitigation on a project-by-project 
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basis, however, the Reserve System conservation strategy would result in 
acquisition of at least 33,205 acres, enhancement of up to 13,291 acres of 
existing open space lands, and protection of 100 stream miles .... More 
acreage would be dedicated to habitat conservation under the Proposed Action 
than under the No Action Alternative because the Reserve System commitment 
in the Habitat Plan is expected to be greater than mitigation requirements based 
on impacts to listed species." 

As the comment letter notes, courts also allow future conditions to be used as a 
baseline where environmental conditions will change over the lengthy period of time of 
project implementation, as is described in the EIR/EIS (see "typical activities" described in
EIR/EIS Section 2.3.1). See Pfeiffer v. City of Sunnyvale (2011) 200 Cal.App.4th 1552. 
Those existing and future conditions are described throughout the impact analysis of the No 
Action Alternative. 

The proposed action is the issuance of an incidental take permit and implementation of 
a Habitat Plan to mitigate impacts of private development and private infrastructure projects 
on covered species and to conserve natural communities. Thus, in this case, the EIR/EIS 
properly analyzes the changes caused by the new and different mitigation conditions that will 
be applied to development over the 50-year permit term. It does not independently authorize 
such development, but to the extent the creation of the reserve system itself causes 
environmental impacts, those are analyzed. See for example, EIR/EIS Section 14.4.1 (traffic 
impacts and mitigation for construction activities for stream restoration); Section 15.4.1 (noise 
impacts and mitigation for construction activities). 

In summary, the criticism of the commenter with regard to the choice of baseline is 
misplaced. The methodology used in the EIR/EIS to analyze the impacts of the project, 
including the choice of baseline, properly results in an analysis that is informative and will be 
the most helpful to the public and the decision-makers. This use of this methodology is 
sound and is supported by substantial evidence in the EIR/EIS itself. 

E. REASONABLE RANGE OF ALTERNATIVES 

YCS claims that the EIR failed to identify and analyze a reasonable range of 
alternatives. 

An EIR must "[d]escribe a range of reasonable alternatives to the project, or to the 
location of the project, which could feasibly attain the basic ol3jectives of the project, and 
evaluate the comparative merits of the alternatives." CEQA Guidelines, §. 15126(d). The 
nature and scope of an alternatives analysis under CEQA is governed by a "rule of reason." 
CEQA Guidelines, § 15126.6(f). What is reasonable must be determined based on the
particular facts of the case and in light of the statutory purpose. Citizens of Goleta Valley v. 
Board of Supervisors ("Goleta I1") (1990) 52 Cal.3d 553, 566; Mira Mar Mobile Community v. 
City of Oceanside (2004) 119 CaI.App.4th 477, 487. The California Supreme Court 
articulated the following reasonableness test in Goleta I1: 
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[A]n EIR for any project subject to CEQA review must consider a reasonable 
range of alternatives to the project, or to the location of the project, which: (1) 
offer substantial environmental advantages over the project proposal (Pub. 
Resources Code, § 21002); and (2) may be "feasibly accomplished in a 
successful manner" considering the economic, environmental, social and 
technological factors involved. (Pub. Resources Code, § 21061.1; Guidelines, 
§ 15364; Citizens of Goleta Valley v. Board of Supervisors (1988) 197 
Cal.App.3d 1167.) Goleta II, 52 Cal.3d at p. 566. 

This test embodies the fundamental concept that the purpose of an alternatives 
analysis is to analyze project alternatives that minimize impacts to the environment. Where, 
as here, the purpose of the project is to protect natural resources and provide an overall 
environmental benefit, what constitutes a reasonable range of alternatives may be more 
limited. For example, in Marin Municipal Water Dist. v. KG Land California Corp. (1991) 235 
Cal.App.3d 1652, the proposed project was a moratorium on new service connections in 
response to water supply shortages. The draft EIR discussed two possible alternatives: the 
"no project" alternative, and a form of mandatory conservation. The court found that this 
constituted a reasonable range of alternatives under the circumstances. Id. at pp. 1665­
1666. 

In the case of the Santa Clara Valley Habitat Plan, the project objectives are as 
follows: 

Provide a streamlined permitting process while ensuring improved conservation; 
Provide a comprehensive means to coordinate and standardize mitigation and 
compensation requirements of various state and federal laws and regulations related 
to biological and natural resources within the Study Area; and 
Assemble and maintain a reserve system within the Study Area that focuses on 
preservation and enhancement actions that provide for the protection of species, 
natural communities and ecosystems on a landscape level. (Draft EIR, p. 1-5.) 

The relevant question was whether there were other feasible ways of accomplishing 
the project objectives that would "offer substantial environmental advantages over the project 
proposal." Goleta II, 52 Cal.3d at p. 566 (emphasis added). "Absolute perfection is not 
required; what is required is the production of information sufficient to permit a reasonable 
choice of alternatives so far as environmental aspects are concerned." Foundation for San 
Francisco’s Architectural Heritage v. City and County of San Francisco (1980) 106 
Cal.App.3d 893,910 (emphasis added). 

All of the potentially significant environmental impacts associated with the Habitat Plan 
relate to the acquisition and management of the Reserve System and habitat restoration 
projects (e.g., noise and traffic impacts from construction activities). The size of the Reserve 
System for the proposed project evaluated in the EIR was 56,000-58,000 acres. Alternative 
A was a reduced-scale alternative that included a shorter permit term (30 vs. 50 years) and a 
commensurate reduction in Reserve System size (approximately 37,000 acres) and related 
impacts. The "No Project Alternative" analyzed the "business as usual" approach, whereby 
permitting would continue to occur on a project-by-project basis over the permit term. 
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The reduced-scale Plan being proposed for adoption includes a Reserve System of 
approximately 47,000 acres, roughly mid-way between the Plan as originally proposed and 
Alternative A. Therefore, the alternatives evaluated in the DEIR/EIS provided the public and 
agency decisionmakers with sufficient information about the boundaries of impacts 
associated with different Reserve System sizes. CEQA case law is clear that an EIR need 
not analyze multiple variations of the alternatives that it considers (e.g., multiple reduced-
scale alternatives). See, e.g., Mira Mar Mobile Community, supra, 119 Cal.App.4th at p. 490. 

The fact that the Habitat Plan ultimately proposed for adoption was modified to a 
different type of reduced-scale Plan in reaction to the public comment process is fully 
consistent with the goals of CEQA. "What is required is that the EIR give reasonable 
consideration to alternatives in light of the nature of the project and that those alternatives be 
described in sufficient detail to serve the informational purpose of the report to the 
governmental body which will act and the public which will respond to the action through the 
political process." City of Rancho Palos Verdes v. City Council (1976)59 Cal.App.3d 869, 
892; see also CEQA Guidelines, § 15126.6(f) (purpose of providing reasonable range of 
alternatives is to "foster meaningful public participation and informed decision making"). 

E. ENVIRONMENTALLY SUPERIOR ALTERNATIVE 

YCS faults the conclusion in the FEIR/EIS that the reduced-scale Habitat Plan being 
proposed for adoption is the environmentally superior alternative. YCS posits that, had the 
reduced-scale Plan been analyzed in the DEIR/EIS, the original plan may have been deemed 
the environmentally superior alternative. 

The Habitat Plan was reduced in scale because, based on public and decisionmaker 
comments, more scrutiny was given to the estimates of covered activities and their 
associated impacts on covered species over the 50-year permit term. Based on this 
additional analysis, the estimated impacts and the concomitant need for "take" coverage were 
reduced. Thus, the assumptions underlying the originally-proposed Habitat Plan were no 
longer valid. 

F. AGRICULTURAL RESOURCES 

YCS states that the Mitigation Monitoring and Reporting Program (MMRP) for the Final 
Program ("FPEIR") for the San Jose 2040 General Plan identifies the conversion of 
agricultural land to other uses as a significant and unavoidable impact of the General Plan. 
YCS states that the General Plan MMRP adopted by San Jose is inconsistent with the 
EIR/EIS for the HCP/NCCP becausethe HCP/NCCP provides that the conversion of 
agricultural land for habitat conservation purposes will be mitigated to a less than significant 
impact through the purchase of agricultural land or conservation easements at a ratio of 1:1. 

YCS’s arguments are .misguided. The impacts and mitigation analyses for the San 
Jose 2040 General Plan is for a fundamentally different project than the HCP/NCCP and is 
not required to be consistent. YCS makes an ’apples to oranges’ comparison of the two 
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environmental documents. The San Jose 2040 General Plan FPEIR MMRP is tailored to the 
General Plan project, which governs the development of a variety of land uses in San Jose, 
with a primary emphasis on new development. Conversely, the primary purpose of the 
HCP/NCCP is the conservation and management of endangered wildlife and plant species. 
In fact, the HCP/NCP only contemplates minor conversion of agricultural land to habitat 
conservation lands when large tracts of land will be purchased that may include small 
amounts of agricultural land. The purposes of the General Plan and the HCP/NCCP are 
fundamentally different. Additionally, the timing of both documents did not allow for the 
incorporation of the HCP/NCCP into the San Jose General Plan because absolute reliance 
on the HCP/NCCP measures would have been speculative. 

However, there are numerous sections in the San Jose General Plan that contemplate 
potential adoption of the HCP/NCCP, but without reliance on HCP/NCCP adoption. The 
same is true for the MMRP. 

The MMRP adopted by the San Jose City Council on November 1,2011 with 
Resolution No. 76041 includes a summary of the significant impacts on agricultural land 
caused by the San Jose 2040 General Plan. Section I, entitled "Land Use," recognizes that 
the proposed General Plan will allow new development on several sites designated as Prime 
Farmland. Although lands within the San Jose’s Urban Growth Boundary ("UGB") have been
planned and designated for urban uses for a number of years, loss of the remaining Prime 
Farmland in these areas would be a significant impact. 

Resolution No. 76041 states that General Plan Policy LU-12.3 requires the protection 
of agricultural lands not planned for urbanization in the timeframe of the 2040 General Plan, 
through the use of Williamson Act contracts, agricultural conservation easements, and 
transfers of development rights. The methods discussed in Section 3.1.4.1 of the FPEIR 
provide options for the implementation of this Policy. Resolution No. 76041 further states, 
"As an alternative to providing individual agricultural easements, the City may also consider 
participation in an appropriate agricultural mitigation program established for the purpose of 
mitigating or avoiding loss of at-risk agricultural land." 

This General Plan mitigation is not inconsistent in any prohibited manner with the 
mitigation to a level of less than significant for agricultural land in the HCP/NCCP EIR/EIS. 
The MMRP for the San Jose General Plan project identifies that there may be other 
mitigation programs that are appropriate for mitigation of the loss of agricultural land. 
Additionally, the focus of the San Jose 2040 General Plan FPEIR - unlike the HCP/NCCP 
EIR/EIS -- is the impact from new development on agricultural land. Again, the HCP/NCP 
only contemplates minor conversion of agricultural land to habitat conservation lands when 
large tracts of land will be purchased that may include small amounts of agricultural land, and 
then requires the purchase of agricultural land or easements as mitigation. 

The San Jose 2040 General Plan MMRP makes an important distinction between 
agricultural lands that are within the San Jose Urban Growth Boundary and those that lie 
outside that boundary, and between lands that are currently designated and zoned for new 
development and those that are not. 
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The relevant finding (A.(3i) in Resolution No. 76041 states, "Most of the existing 
agricultural land outside the UGB and inside the City’s Sphere of Influence will not be 
approved for urban development by the City of San Jose, consistent with policies in the 2040 
General Plan. Agricultural lands inside the UGB that are and have been designated for urban 
uses willlikely be developed with urban uses during the lifetime of this 2040 General Plan. 
The impact to prime farmland inside the UGB will therefore be significant and unavoidable." 
(Emphasis added.) Because of the significant amount of land that will be required for the 
habitat reserve under the HCP/NCCP, it is extremely doubtful that any land within the highly 
populated San Jose Urban Growth Boundary is appropriate for that use. So, the habitat 
conservation program in the HCP/NCCP with the replacement of any affected agricultural 
land is appropriately deemed a less than significant impact and is not incompatible with the 
finding in the San Jose General Plan FPEIR MMRP regarding the impact to the particular 
prime farmland that lies inside the City’s urban growth boundary. 

Section A(4) of Resolution No. 76041 includes the following facts in support of the 
Finding above: "Any property inside the UGB on which development is proposed would be ¯ 
annexed into the City and will be subject to the City’s design review process and additional 
CEQA analysis. Development outside the UGB will be required to adhere to the policy 
~ requirements listed above that minimize the developed and graded footprints of development 
proposed and avoids adverse effects on adjacent agricultural lands. Again, the San Jose 
2040 General Plan MMRP contemplates new development and not the use of lands for 
habitat conservation. 

The same is true for the MMRP’s treatment of cumulative impacts, Section IX of the 
MMRP (A(2)) states that "[w]hile conservation easements or strengthened zoning protections 
for agriculture could be used to limit future loss of Prime Farmland in other parts of the 
County, no feasible mitigation measures are available to offset the cumulative loss of 
agricultural land, especially prime agricultural land, within areas previously planned and 
desi.qnated for development within the City’s UGB or areas of the County already planned 
and approved for development." (Emphases added.) 

It is also important to note that the HCP/NCCP recognizes grazing as a form of 
mitigation for the intrusion of invasive plant species in Bay Checkerspot butterfly habitat. The 
San Jose 2040 General Plan includes grazing as an activity that is defined as an allowed use 
within the agricultural land use designation. So, for example, where areas of San Jose ­
serpentine soils that are habitat for Bay Checkerspot butterfly -- are required to maintain that 
habitat through a conservation easement or through purchase of the land for habitat 
conservation, one of the methods of managing the habitat is to allow grazing to rid the habitat 
of invasive plant species. Such use of the land is consistent with the agricultural designation 
in the San Jose 2040 General Plan. 

G. RECREATIONAL IMPACTS 

Appendix G of the CEQA Guidelines requires that an EIR analyze impacts on
 
recreation in evaluating whether the project may have a significant physical effect on the
 
environment. YCS asserts that the project EIR inadequately analyzed recreation impacts of
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the project by overstating the Plan’s benefits to recreation, but this assertion is based upon a 
misreading of the Plan and EIR/EIS. 

The EIR/EIS concluded, appropriately, that implementation of the Habitat Plan would 
have a net recreational benefit because it would result in public access to low intensity 
recreation on new public lands acquired for and enrolled in the Plan’s Reserve System. This 
conclusion is based on lands acquired under the Plan and owned by a public agency, 
including the Implementing Entity, (see Section 9.4.1 of the Final EIR) and does not assume 
any change in public use of private lands that are enrolled in the Reserve via easement 
rather than fee acquisition. Thus, the multiple references in YCS’s letter to the total new 
acreage likely to be brought into the Reserve (approximately 33,025 acres) are misplaced. 
The Plan for cost model purposes assumed that approximately 50% of the new land 
acquisitions would be in fee, and as to those lands, new opportunities for public access and 
low intensity recreation would be created. 

County Parks is anticipated to enroll approximately 6,000 acres of newly-acquired 
Parkland in the Reserve through recordation of conservation easements. Conversion of 
those lands from private to public park use once County Parks has acquired and planned 
them will increase recreational opportunities within the Plan area (see Section 9.4.2 of the 
Habitat Plan), although if the lands are acquired using Park Charter funds, they would have 
been opened up to such recreational uses following acquisition and planning by the County 
with or without the Habitat Plan. Recreational uses on such lands must be consistent with 
the Plan’s conservation strategy, but are nonetheless significant activities enjoyed by many 
when using regional parks such as those currently provided by the County: pedestrian use 
(walking, hiking, running), dogs on leash, backpacking, non-motorized bicycle riding on 
designated trails, horseback riding, wildlife observation and photography, environmental 
education and interpretation on designated trails. 

The comment letter also asserts that the EIR/EIS inadequately analyzed the impacts 
of enrollment of existing County parklands on recreational opportunities. The comment does 
not indicate how such enrollment would affect the significance criteria set forth in the EIR/EIS 
for recreational impacts (see EIR/EIS Section 9.2). Those significance criteria, which are 
consistent with the criteria described in Appendix G of the State CEQA Guidelines, are as 
follows: (a) would the project increase the use of existing neighborhood and regional parks 
or other recreational facilities such that substantial physical deterioration of the facility would 
occur or be accelerated?; (b) does the project include recreational facilities which might have 
an adverse physical effect on the environment?; and (c) would the project decrease access to 
existing recreational facilities? 

The Habitat Plan (Section 6.4.6) reflects that the existing open space lands or portions 
of those lands identified for possible inclusion in the Reserve System were determined to 
support recreation compatible with the Conservation Strategy. Existing recreational uses on 
public lands incorporated’ into the Reserve System will continue (Habitat Plan, Section 6.4.6) 
until a reserve management plan and associated recreational plan are completed; lands will 
not be enrolled in the Reserve if they contain existing facilities that are planned for continued 
use, if those facilities are incompatible with the Reserve System. 
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In short, the Habitat Plan clearly provides that low-intensity recreational uses will 
continue on lands enrolled in the Reserve, similar to how the County would typically consider 
low-impact or restricted recreational uses in habitat-rich areas in County parklands, and the 
County would not propose enrollment of any portions of parklands on which more intensive 
uses are possible and desired. The Habitat Plan’s Conservation Strategy states that the 
provision of public access and recreational uses in the Reserve System be planned and 
integrated with the site-specific conservation actions specified in the reserve management 
plans, thereby allowing recreational uses to be maximized and minimizing impacts to 
Covered Species. Thus the EIR/EIS appropriately concluded that no adverse physical 
impacts on the environment would result due to effects on recreation caused by Habitat Plan 
implementation. 

H. HERBICIDES/PESTICIDES 

The EIR/EIS acknowledges that some use of pesticides and herbicides could occur as 
part of managing the Habitat Plan reserve.. The comment letter suggests that there is 
evidence that use of these chemicals would increase once lands .are enrolled in the Reserve, 
and therefore could lead to adverse environmental consequences. The Habitat Plan itself 
makes clear that in fact use of such chemicals will be subject to new limitations under the 
Plan, and supports the EIR/EIS conclusion of no significant impact. 

As stated in Chapter 2 of the Plan, pesticide use is permitted under the Plan only to 
achieve biological goals and objectives (e.g., invasive non-native plant or invasive non-native 
animal control), in accordance with label instructions, and in compliance with state and local 
laws. Pesticide use is covered only under the NCCP Act permit, not the ESA permit. 
Implementation of integrated pest management programs established by the local 
jurisdictions is only a covered activity if pesticides are used to achieve exotic plant or exotic 
animal control. Any pesticide use must also comply with all existing injunctions related to the 
use of pesticides within critical habitat areas for California red,legged frog, California tiger 
salamander, and Bay checkerspot butterfly. 

The Habitat Plan proposes a variety of management techniques (e.g. prescribed burn, 
manual weed removal, biological control agents, livestock grazing, etc.) where herbicide use 
may be considered for instances where no other eradication techniques are found to be 
effective. The Plan also notes that the .County’s Integrated Pest Management ordinance 
restricts use of pesticides and herbicides on County-owned land. Chapter 6 of the Plan 
details conditions that will apply to projects in the Plan area to reduce the need for use of 
such chemicals (see, for example, Conditions 7 and 8). In light of these limitations, there is 
no evidence that use of pesticides and herbicides if the Plan is adopted would result in a 
significant adverse impact compared to baseline conditions. 

I. CULTURAL RESOURCES 

The comment letter states that the Final EIR/EIS does not accurately identify all 
required mitigation measures for preventing impacts to cultural resources through 
implementation of the Habitat Plan. 
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The EIR/EIS for the Habitat Plan discloses that habitat restoration and enhancement 
activities that will occur over the 50-year permit term may impact cultural resources, notably 
the exposure, damage, or crushing of surface and buried artifacts during construction. In 
order to address this potential impact, the EIR/EIS provides programmatic mitigation as 
specified under Mitigation Measure 13-1, requiring that a Cultural Resources Management 
Plan be prepared by the Implementing Entity. This Cultural Resources Management Plan will 
more specifically identify areas with potential historical resources that could be affected by 
specific restoration activities, and provide performance measures to prevent potential cultural 
resource impacts. The Cultural Resources Management Plan would be based on generally 
accepted practices for impacts to cultural resources, including those expressed in the CEQA 
Guidelines. This would include avoidance where feasible as recognized in CEQA Guidelines 
section 15126.4(b)(3). 

The fact that Mitigation Measure 13-1 identifies certain methods of mitigating cultural 
resources impacts, such as data recovery and curation, does not mean the first priority would 
not be to attempt to avoid the resources, nor does it limit the types of methods that can be 
used to mitigate the impacts. Contrary to YCS’ assertion, it is possible to mitigate impacts to 
historic resources to less-than-significant levels even where avoidance is not feasible. See 
CEQA Guidelines section 15126.4(b)(3)(C), (D). 
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