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RECOMMENDATION

Approve an ordinance to amend Chapters 3.28 of Title 3 of the San Jose Municipal Code, the 1975
Federated Employees Retirement Plan, and 3.36 of Title 3, the 1961 Police and Fire Department
Retirement Plan, to add Sections 3.28.115 and 3.66.325, respectively, regarding the role of the Boards
of Administration in personnel matters.

PURPOSE

The purpose of this memorandum is to provide the City Council with information and context
related to the proposed ordinance which is designed to provide the City Manager with the ability
to discuss personnel related matters regarding the Director and Assistant Director of Retirement
Services in a confidential manner with the retirement boards while ensuring compliance with the
City Charter, the Brown Act, and other regulations.

BOARD GOVERNANCE

The City of San Jose’s retirement and retiree healthcare benefits are administered by two
retirement boards. A maj or component of the City’s retirement reform efforts has included
review and changes to the governance structure of the plans.

In 2010, the City Administration recommended to the City Council a significant change in the
governance structure of the retirement boards. In summary, the composition of the boards was
modified to add outside (non-City employees) members to the boards who are required to have a
substantial amount of related experience who also do not have any financial or other conflicts in
fulfilling their responsibilities. Prior to these changes in the governance model, there was only
one board member position on either board that required any relevant experience.

The City is fortunate to have been able to appoint independent board members under the new
structure that have brought tremendous knowledge and expertise to the boards. Their service to
the City, its employees, and retirees is very much appreciated.
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DEPARTMENT OF RETIREMENT SERVICES

The City employees who administer the retirement plans were for many years employees of the
Human Resources Department. In approximately 1995, per the City Administration’s
recommendation to the City Council, a City department dedicated to the administration of
retirement benefits was created. This resulted in elevating the head of retirement to a department
director and a member of the City Manager’s Senior Staff.

There are currently 35.5 budgeted positions in the Department of Retirement Services. All of
these are City employee positions, and all but three of the positions are civil service employees.
Most of employees in the Department of Retirement Services are represented by one of the
City’s bargaining units. The personnel processes and procedures and employee rights are the
same for employees in the Department of Retirement Services as they are for other City
departments.

ROLE OF THE CITY MANAGER UNDER THE CITY CHARTER

The City Manager, as the Chief Administrative Officer of the City under the City Charter, has
specific duties and responsibilities related to City employees. The City Manager is the
Appointing Authority for all the positions in the Departments of the City, including the Director
of Retirement Services and the Assistant Director of Retirement Services/Chief Investment
Officer. As such, under the City Charter, the City Manager has the authority to appoint,
evaluate, retain, discipline and discharge all employees of the Department of Retirement
Services. Appointment of the Director is subject to City Council advice and consent.

AUTHORITY OF THE BOARD AND CHANGES TO RETIREMENT BOARD
GOVERNANCE

As part of the report prepared by Cortex Applied Research related to the governance of the
retirement plans, one of their recommendations was for the City to consider providing the
retirement boards with additional authority, including the ability to establish a budget, hire and
direct retirement staff, and set staff compensation. The changes were recommended after other
governance changes were implemented, such as the change of the composition of the boards, so
that there would be adequate safeguards inplace that would create the conditions under which
the City could be comfortable granting broader administrative authority to the retirement boards.

In addition to the change in the composition of the retirement boards, an important governance
related step was the inclusion of language in the City Charter related to the actuarial soundness
of the retirement plans. Measure B was approved by the voters and includes a section on
actuarial soundness. However, many of provisions in Measure B are on hold due pending legal
actions.

The next step in the review of the governance structure is to evaluate providing the boards with
the authority to hire, discipline and terminate staff that administers the retirement plans. These
particular recommendations would require a change in the City Charter; however, various
options and best practices should be evaluated, including any that would not require a Charter
amendment. We will be evaluating the options and will be bringing recommendations to the
City Council.
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CURRENT RECRUITMENTS FOR DIRECTOR AND ASSISTANT DIRECTOR OF
RETIREMENT SERVICES

While these efforts continue, I recognize the Federated City Employees’ Retirement System
Board and the Police and Fire Department Retirement Plan Board have significant
responsibilities, including decisions related to managing and investing the retirement funds and
important decisions on actuarial assumptions. Because of these significant responsibilities, it is
important the Department of Retirement Services has staff that meets its needs.

There are key leadership positions in the Department of Retirement Services that need to be
filled. Most importantly are the positions of the Director of Retirement Services and the
Assistant Director/Chief Investment Officer. Although the City Manager is the Appointing
Authority under the City Charter, given the importance of these positions to assisting the boards
in carrying out their responsibilities, I recognize that it is important to seek to obtain input from
the Boards prior to making personnel decisions related to these positions.

CITY MANAGER ENGAGEMENT WITH RETIREMENT BOARDS

I and/or my designees have been meeting on a regular basis with the Retirement Boards’ ad hoc
personnel committee, and we are committed to working together. In working collaboratively
with the ad hoc personnel committee, the recruitments for the new Director of Retirement
Services and the Assistant Director/Chief Investment Officer are already underway. Together,
we selected a recruiter, drafted job profiles, and will be reviewing the potential candidates. We
are also participating together in weekly phone calls with the recruiter handling these
recruitments.

Until a Director of Retirement Services is appointed, I have consulted with the retirement
boards’ personnel committee and the Chairs of both boards regarding their recommendations on
an interim Director of Retirement Services, which will be announced shortly.

CONFIDENTIALITY OF PERSONNEL MATTERS

Personnel matters are not typically discussed in public because of the need to maintain
confidentiality of the employee. We have been discussing with the ad hoc committee of the
boards how to allow for the City Manager to consult with the retirement boards in a confidential
setting regarding the recruitment, hiring, and performance of the Director and Assistant
Director/CIO of Retirement Services. The discussions have included the City Attorney and the
outside counsel to the boards. We have worked to find a method that complies with the City
Charter, the Brown Act, and any other applicable regulations.

The City Attorney has advised that the ordinance that I am recommending the Council adopt will
allow the City Manager (and/or my designee) to have confidential personnel discussions with the
Retirement Boards related to the Director and Assistant Director/CIO of Retirement Services, in
a manner that is in compliance with the Charter. It is my intent to seek to obtain input from the
retirement board on the appointment, evaluation, and termination of the Director and Assistant
Director/CIO of Retirement Services.
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It will be important for the City Attorney to provide guidance to me and the Boards on the
manner and scope of discussions with the Retirement Board to ensure that we are in compliance
with the applicable laws and regulations. For example, because the Boards are assisting the City
Manager in her role as the appointing authority, we would need to be clear that the Boards could
not meet in a closed session to discuss the performance or employment of the Director or
Assistant Director without the City Manager or designee present.

While the ordinance adoption process is proceeding, we plan on continuing our discussions with
the ad hoc personnel committee to develop together aset of expectations for both of these
positions and a process by which to ensure continuous communication.

I appreciate the commitment the Retirement Boards have shown to work collaboratively with me
and my staff and they have my continuing commitment to do the same.

COORDINATION

This memorandum has been coordinated with the City Attorney’s Office.

CITY MANAGER


