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TIME OFF 

Date 

RECOMMENDATION 

Accept staff’s report and provide direction on next steps regarding compensated time off on City 
living wage contracts. 

OUTCOME 

Provide direction to staff on next steps regarding compensated time off on City living wage 
contracts. 

BACKGROUND 

The City of San Jos6 adopted its Living Wage Policy (Policy) in November 1998, to promote the 
creation of a livable wage to increase the ability of contract employees to attain sustenance, 
decrease the amount of poverty and reduce the amount of taxpayer funded social services in the 
City. The Policy also includes employee retention and harmonious labor and management 
relations in certain instances. At the time the Policy was developed, City staff did not 
recommend requiring compensated time off even though other cities included paid time off in 
their respective wage ordinances. 

On December 13,2011 [Item 3.5], Council referred to the Rules and Open Government 
Committee (Rules Committee), a memo from Councilmember Rocha dated December 12, 2011. 
Councilmember Rocha’s memo recommended that the City Attorney and City Manager evaluate: 
(1) various possibilities for the City to ensure that basic vacation, sick leave and holiday benefits 
be provided to contract employees; and (2) adding criteria to the City’ s Request for Proposal 
process to evaluate and award points based on the level of leave benefits proposers provide to 
their respective employees. 

On January 4, 2012 [Item H.2], the Rules Committee recommended that Councilmember 
Rocha’s proposal be referred to the City Attorney for legal analysis and to the City Manager’s 
Office for a report on the range of options. 
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At the February 8, 2012 [Item H.4.a.b.] Rules Committee meeting, the City Attorney’s Office 
provided a memorandum with legal parameters regarding regulating mandatory paid time off of 
City contractors and the Department of Public Works provided a memorandum outlining three 
possible options for the Council to consider. The Rules Committee referred the issue to the 
February 13, 2012, Priority Setting Study Session for further discussion. 

At the February 13, 2012, Priority Setting Study Session, the compensated time off for contract 
employees issue did not receive an adequate number of votes for inclusion in the City 
Administration’s priority worldoad for the next six months. 

On March 27, 2012 [Item 3.3], Council directed that staff prepare a report to enable a full City 
Council discussion of compensated time off for contract employees. This memorandum 
responds to this direction. 

Living wage is the rate of pay workers are required to be paid on certain City of San Jos~ service 
contracts or companies receiving direct financial incentives from the City. The City’s living 
wage rate is based on the federal poverty income standard for a family of three, a geographic 
adjustment factor and whether or not medical benefits are provided by the employer. If health 
benefits are not provided by the employer, $1.25 more per hour is required to be paid to the 
covered workers. 

To provide the appropriate context to Council’s upcoming discussion, it is important to look 
back at the City’s Living Wage Policy and how it was developed and implemented. 

Development of the City’s Living Wage Policy 

In 1998, when the City of San Josd was developing its living wage policy, three guiding 
principles were used to analyze alternatives and determine recommendations. The guiding 
principles were: (1) utilize approaches and methodologies that were predicated on data that was 
broadly recognized and readily available; (2) balance competing overall City objectives that may 
require some trade-offs in reaching ultimate interests of a single perspective; and (3) develop 
policy provisions in a manner that minimizes subsequent administrative interpretations during 
implementation. 

One important element of a living wage policy is the wage rate and how it is established. At the 
time, staff searched for a methodology where data for setting the rate would meet three criteria. 
The methodology: (1) would be based on data that was readily available and easily understood; 
(2) would consider San Josd’s geographic-specific issues such as cost of living; and (3) could 
determine a universal rate rather than one based on the individual employee’s situation or 
specific industry. 

Three approaches to establishing the rate were reviewed: 

Rate Based on Poverty Level Measurement 
Most cities have adopted a living wage using some variation of the federal poverty level. The 
wage rates were predicated on a family of three or four. Most cities do not use any factors to 
adjust the federal standard. In cases where there is an adjustment factor, it is typically 110% of 
the poverty level. 
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Rate Based on Negotiations 
In some cities, the living wage rates were achieved through negotiations between cities and labor 
unions. These rates do not apply any particular standards. For example, the living wage rate 
adopted in Baltimore, Maryland, was set as a result of negotiations with Baltimore United 
Leadership, an AFL-CIO affiliate. 

Rate Based on Self-Sufficiency Standard 
This method determines the income needed for individuals and families to cover their basic costs 
of living without any public or private assistance. 

San Josd’s living wage was based on the conclusion that none of the above identified approaches 
fully met the established guiding principles. However, the federal poverty standard came the 
closest and was recommended as the primary component of an adjusted formula. Although 
living at a poverty level is not living at a standard easily or readily acceptable in American 
society, staff felt it provided a reasonable threshold. The federal poverty level measurement 
identifies the levels by family size. In 1998, the Association of Bay Area Government (ABAG) 
estimated that the number of persons per household in Santa Clara County was 2.9; was expected 
to increase to 3.01 by 2000; decrease to 2.99 by 2005; and decrease to 2.95 by 2010..San Jos~ 
was expected to account for 56% of the total County population in the year 2000. Therefore, 
staff recommended that the wage rate be based on a family of three. 

To address the cost of living issues specific to San Josd, the federal poverty level was adjusted by 
a geographic factor. Several reliable sources that attempt to "index" national cost of living 
information were considered. Staff determined that Economic Research Institution (ERI) 
provided the most comprehensive and directly relevant data for determining a geographical wage 
differential. ERI collects and analyzes survey data using various methods that reflect geographic 
differences among various costs; such as, consumables, transportation, services, rents, and 
housing expenses, utilities, insurance, income and payroll taxes. ERI’s methodology considers 
variances in spending patterns based on income levels and family sizes. 

As provided by ERI and based on the federal poverty level for a family of three, San Josd’s 1998 
cost of living factor was 45.2% higher than the national average: The history of San Josd’s cost 
of living factor is provided in the following chart. 

Year Rate Geographic Year Rate Geographic Year Rate W/Health Geographic 
W/Health 
Benefits 

Adjustment 
Factor 

W/Health 
Benefits 

Adjustment 
Factor 

Benefits Adjustment 
Factor 

1998 $9.50 45.2% 2004 $10.72 42.4% 2009 $12.83 19.7% 
2000 $10.10 48.6% 2005 $11.61 50% 2010 $12.94 47% 
2001 $10.10 41.6% 2006 $12.27 53.8% 2011 $13.79 52.7% 
2002 $10.10 24.6% 2007 $12.66 53.4% 2012 $14.73 60.5% 
2003 $10.31 40.5% 2008 $12.83 51.7% 

Based on this methodology, the City, in 1998, set its living wage rate at $9.50 per hour; the 
highest living wage rate in the country. 

Due to the fact that medical costs can have a significant impact on an employee’s income, the 
living wage rate considers whether or not medical benefits are provided by the employer. Based 
on information available at the time, setting the "without health benefits" hourly rate at $10.75 
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provided a reasonable benefits differential for employees not covered by employer-paid health 
insurance. 

Another element analyzed but not recommended was paid leave time. Although the cities of Los 
Angeles and Oakland required paid leave time in their respective living wage ordinances, staff 
did not recommend it to be included since the City’ s living wage rate was being set $2.11 per 
hour higher than Los Angeles’ rate and $1.50 per hour higher than Oakland’s rate. 

The City’s current Living Wage Policy mandates a minimum hourly wage rate if health benefits 
are provided. Currently the living wage rate is $13.59 per hour if health benefits are provided 
and $14.84 if health benefits are not provided. Effective July 1, 2012, the living wage rate will 
be $14.73 if health benefits are provided and $15.98 if health benefits are not provided. San 
Jos6’s living wage rate continues to be the highest compared to San Francisco, Oaldand and Los 
Angeles. 

City Living Wage Rate 
San Jose $13.59 
Los Angeles $10.42 
Oakland $11.35 
San Francisco $12.06 

The Living Wage Policy applies to service and labor contracts which involve an expenditure in 
excess of $20,000 and includes the following services: automotive repair and maintenance; 
facility and building maintenance; food services; janitorial/custodial services; landscaping; 
laundry services; parking lot management; operation, programming and maintenance of 
recreational facilities; security; shuttle transportation; street sweeping; towing; moving services; 
fabrication and installation of City signs; maintenance of City-owned equipment; and any other 
services or labor determined by the Office of Equality Assurance’s (OEA) Director to meet the 
intent of the Policy. 

Covered employees under the Policy are those who: do not provide volunteer services that are 
uncompensated; expend at least half of his/her time on the City contract; are at least 18 years of 
age; and are not in training. 

ANALYSIS 

Compensated Time Off 

Most cities that have living wage ordinances include a compensated time off requirement. The 
cities of Los Angeles, Oakland, San Francisco and Santa Cruz all require employers to provide at 
least 12 compensated days off per year for sick leave, vacation or personal necessity at the 
employee’s request. 

To analyze compensated time off and its possible cost impacts, staff Used the same guiding 
principles used in the development of the original living wage policy: utilizing approaches 
predicated on broadly recognized and readily available data; balancing competing City 
objectives; and minimizing administrative interpretations during implementation. 
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Staff focused on: specific categories of work covered by living wage rather than prevailing wage 
since prevailing wage stipulates hourly rates for fringe benefits including health and welfare, 
pension, vacation and holidays as well as categories of work where workers spend more than 50 
percent of their time on work for the City. Living wage contracts where workers spend less than 
50 percent of their time on world for the City ,were excluded from review. Current contracts 
subject to living wage where workers spend 50 percent or more of their time on world fall within 
the following six categories: food services (senior nutrition meals); janitorial/custodial services; 
landscape maintenance services (hand work only - cleaning grounds using rakes, brooms, hoses 
and leaf blowers); graffiti abatement (time spent patrolling); security services; and ticket 
processing/collection services. 

Within the six categories of service reviewed, there are 15 living wage contracts with an annual 
cost of $12,100,000 that require living wages to be paid to workers: 

Type of Contract Contract Cost Per Year Contract
 
Expiration Date
 

Janitorial/Custodial
 
City Wide Facilities $3,000,000 Initial Term: 10/31/14 

Options: 10/31/19 
Airport $2,600,000 Initial Term: 10/31/14 

Park Restrooms $463,000 Options: 10/31/19 
Water Pollution Control Plant $370,000 Initial Term: 10/31/14 

Public Art Collection $13,000 Options: 10/31/19 
Security* 

City Hall/PRNS/Work2Future $163,000 Initial Term: 3/31/09 
Options: 3/31/13 

Airport $800,000 Initial Term: 3/31/09 
Options: 3/31/13 

Downtown Employee Garage $330,000 Initial Term: 3/31/09 
Options: 3/31/13 

Water Pollution Control Plant $231,000 Initial Term: 3/31/09 
Options: 3/31/13 

Food 
Senior Meals $940,000 Initial Term: 6/30/12 

Options: 6/30/14 
Landscape
 
Maintenance
 

Small Parks & Civic Grounds $456,000 Initial Term: 12/27/14 
Options: 12/27/17 

Landscape Maintenance $1,000,000 Initial Term: 3/31/14 
Services for General Fund & Options: 3/31/19 

Special Districts 
Weed Abatement in Right-of $340,000 Initial Term: 2/28/19

Ways & City-Owned Properties Options: 2/28/19 
Graffiti Abatement 

City-Wide $700,000 Initial Term: 6/30/16 
Options: 6/30/18 

Parking Citation

Processing
 

City-Wide $700,000 Initial Term: 12/31/09 
Options: 12/31/13 

TOTAL $12,106,000 
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* Currently, a RFP is being developed for City-Wide Security Services. The RFP will be 
released in August 2012, in order to allow sufficient time to complete the process and present a 
recommendation of award to City Council in March 2013. The annual contract value is 
estimated to be $2,000,000. In addition, there are a number of smaller Requests for Quote 
(RFQs) that are currently in-process that require living wage but workers may spend less than 50 
percent of their time on the City contract. 

Staff surveyed the City’s contractors and found that compensated time off varies by service 
category and by contractor. 

Janitorial/Custodial 
Number of Paid Days 

Holidays 5 days 
Sick 2 days after 2 years of service 

3 days after 3 years of service 
Vacation 5 days 

10 days after 3 years of service 
Personal Days n/a 

Secu rity 
Number of Paid Days 

Holidays 0 days 
Sick 0 days 
Vacation 0 days 

Food (Senior Meals) 
Number of Paid Days 

Holidays 8 days 
Sick 6 days 
Vacation 5 days after 1 year of service 

10 days after 2 years of service 
15 days after 8 years of service 

Landscape Maintenance (Hand Work Only - Cleaning grounds using rakes, brooms, hoses and leaf 
blowers) 

# Paid Days
Bayscape Management 

# Paid Days 
Flora Terra** 

# Paid Days 
Art Cuevas 

# Paid Days 
Long’s Discing 

Landscaping Service 
Holidays 7 days 0 days 0 days 0 days 
Sick Leave 0 0 days 0 days 0 days 
Vacation 0 0 days 0 days 0 days 
Personal 10 days after 1 year of 0 days 0 days 0 days 
Time Off service 
(PTO) 15 days after 4 years of 

service 
20 days after 6 years of 

service 

** Holiday/Sick Leave/Vacation/PTO is included within their pay structure/rate 
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Graffiti Abatement (Patrolling) 
Number of Paid Days 

Holidays 4 days 
Sick 5 days after 6 months 
Vacation 5 days after 1 year of service 

Parking Citation Processing 
Number of Paid Days 

Holidays 11 days after 3 months 
Sick 5 days after 3 months 

6 days after 2 years 
7 days after 5 years 
8 days after 7 years 

Vacation 6 days after 3 months 
11 days after 2 years 
16 days after 7 years 

21 days after 15 years 

Cost Impacts 

Potential Contract Increases 

Based on the number of compensated days off currently provided by City contractors, the cost 
impact of requiring a minimum number of compensated days off would be less than originally 
anticipated since most of the current contractors provide some level of paid days off with the 
exception of security and landscape maintenance. The hourly rate for 12 compensated days off 
is $.63 per hour. Assuming that 12 annual leave days are mandated, the estimated average 
increase in contract costs would be 1.5% or an additional $181,590 annually for the living wage 
contracts listed above. 

Should the Council wish to apply compensated time off requirements to current contract 
extensions and the contractor declines, there is a potential cost impact but it is unknown at this 
time. 

City Employees 

Full-time benefited employees already receive paid time off in excess of 12 days. The City also 
has part-time benefited employees who work an average of 20 hours or more a week (or more 
than 1040 hours in a year). These employees earn paid time off depending on the number of 
hours worked. The City also has pin’t-time unbenefited employees who work less than 1040 
hours in a year or less than 20 hours in a week, who do not receive paid time off. In addition, the 
City has temporary unbenefited employees who could work part-time or full-time, but only on a 
temporary basis. Depending on the time of year, there could be thousands of employees in these 
classifications. Any changes to employees represented by bargaining units, which the majority 
of these employees are, would be subject to meet and confer with the applicable bargaining units. 
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Cost of Administration 

Currently, there is 1 full time equivalent (FTE) position in OEA assigned to monitor all service 
and maintenance contracts. The worldoad for this 1 FTE is anticipated to increase in FY 2012­
2013. As a result, only contracts over a certain dollar threshold are monitored. If a compensated 
time off requirement is added, additional resources of .25 FTE would be needed in OEA in order 
to maintain current compliance monitoring. The annual general fund impact of .25 FTE is 
approximately $25,250. 

The above staffing impacts do not include the impact of potential contract re-negotiations and/or 
the re-noticing of contracts before it is contractually required to do so. 

Options 

In staff’s February 2, 2012, Rules Committee memo, three possible options were provided: 

Option 1 - Adding criteria to the City’s Request for Proposal (RFP) process that would 
award points based on the level of leave benefits a given proposer provides its employees 
Option 2 - Amend City’s Living Wage Policy to Mandate Compensated Time Off 
Option 3 -Make No Change 

Should Council wish to require compensated time off on living wage contracts, staff
 
recommends Option 2.
 

Option 1 would require staff to develop criteria and points to incorporate into the City’s RFP 
process. 15 percent of the available RFP points are currently reserved for Local and Small 
Businesses (LBE/SBE) and for Environmental Preferable Procurement (EP3). Additional points 
set aside for compensated time off will erode the importance of Tier 1 (technical) and Tier 2 
(cost) criteria. Conversely, setting aside a relatively small weighting for compensated timeoff 
may cause proposers to not address it. In addition, proposal evaluation teams are qualified to 
evaluate technical proposals, but may not be qualified to evaluate fringe benefit packages and 

¯ compensated time off. From an operational perspective, a separate evaluation team may be 
required to evaluate employee benefit proposals. Finally, evaluating benefit packages may be 
somewhat subjective and would be challenging to implement. For instance, is a lower hourly 
rate of pay and more compensated time off preferable to a higher rate of pay with less time off?. 
A subjective evaluation of benefit packages could lead to a higher potential for protests based on 
the arbitrary and somewhat ambiguous nature of the scoring. 

Option 2, while having its own challenges, would be more in alignment with other cities’ living 
wage ordinances. Should the Council be inclined to mandate compensated days off, additional 
time is needed to work through certain issues and questions such as: 

Will compensated time off apply to all contracts including the Airport? The Airport 
Living Wage Ordinance (ALWO) requires a lower living wage rate and contractors can 
take credit for the provision of health and welfare, vacation and pension benefits to meet 
the mandated wage rate. If compensated time off is extended to Airport contracts, the 
ALWO and its regulations will need to be amended. If compensated time off is not 
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extended to Airport contracts, City contractors providing services at the Airport and other 
City facilities will have two different wage and benefit requirements. 
Will compensated time off apply to City employees? 
Setting an effective date for new contracts solicited for and entered into. It can be 
problematic to implement any change while an RFP is in-process and even more 
problematic attempting to implement any change after a RFP closes and prior to the 
execution of the contract. 
How to address options to renew and contract extensions. The City cannot unilaterally 
impose compensated time off requirements on existing contracts. If the contractor does 
not accept the change, the only option for the City is to work with the contractor to 
negotiate an amendment to the agreement or re-solicit the requirement. This will cause 
an additional strain on City resources. 
Addressing situations where there are collective bargaining agreements that provide a 
different amount of compensated time off- the current Living Wage Policy allows 
parties with collective bargaining agreements to supersede the requirements of the Policy. 

Option 3 would make no change to the current Living Wage Policy. As mentioned previously in 
this report, the City’s living wage rate continues to be higher than Los Angeles, Oakland and San 
Francisco’s living wage rates; a higher hourly wage rate allows workers to have a higher take 
home pay as a trade off for compensated days off. 

Implementation and Enforcement 

Should the City Council desire to require compensated time off on living wage contracts, the 
Finance Department/Purchasing Division, OEA and the City Attorney’s Office would be 
responsible for implementation and working through the issues identified above in Option 2.. 
Enforcement of the revised Policy would continue to be the responsibility of OEA. Tasks related 
to implementation include: updating OEA’s service and maintenance labor compliance 
documents, forms and instructional materials to reflect the new requirement; and outreach and 
training the impacted vendor community and various City departments on the new requirements. 
On the monitoring and enforcement front, compensated time off would require contractors to 
provide documentation and proof of paid time off to the City. OEA envisions documentation 
and proof of compensated time off to be provided by the vendors. Documentation would include 
a copy of the vendor’s employee handbook that articulates benefits along with an accounting of 
each employee’s (working on the City contract) paid time off accrual. 

PUBLIC OUTREACH 

Criterion 1: Requires Council action on the use of public funds equal to $1 million or greater. 
(Required: Website Posting) 

Criterion 2: Adoption of a new or revised policy that may have implications for public 
health, safety, quality of life, or financial/economic vitality of the City. (Required: E-
mail and Website Posting) 

Criterion 3: Consideration of proposed changes to service delivery, programs, staffing 
that may have impacts to community services and have been identified by staff, Council or 
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a Community group that requires special outreach. (Required: E-mail, Website Posting,
Community Meetings, Notice in appropriate newspapers) 

The recommended action does not meet any above criteria; however this memorandum will be 
posted on the City’s website for the June 5, 2012 City Council agenda. Additionally, staff has 
contacted current City vendors, the San Jose/Silicon Valley Chamber of Commerce and Worldng 
Partnerships. 

A much broader outreach effort to the vendor community and other interested stakeholders 
would occur should the City Council provide direction to advance the concept of requiring 
compensated time off on living wage contracts. 

COORDINATION 

This memorandum has been coordinated with the City Attorney’s Office, City Manager’s Office 
and the Finance Department. 

CEQA 

CEQA: Not a Project, File No. PP10-069(a), Staff Reports. 

/s/ 
DAVID SYKES 
Director, Public Works 

For questions, contact Nina Grayson, Office of Equality Assurance, at 408- 535- 8455. 

Attachments 
1. Councilmember Rocha’s December 12, 2011 memorandum 
2. City Attorney’s February 1, 20t2 memorandum 
3. Department of Public Works’ February 2, 2012 memorandum 



RULES COMMITTEE: ’1-04-t2 
ITEM: H.2 

TO:	 HONORABLB MAYOR FROM: Counoilmember 
AND CITY COUNCIL .Donald Room 

SUBJECT: LANDSCAPING CONTRACT DATE: December 12, 2011 

Approved	 Date/’~ 

RECOMMENDATION ’ 

As part of the motion on this item,, direct ~fl’~e dity A~orneF and the City Manager to: 

1. Evaluate the various means bYwhich the City can ensure that basic vacatio.n, 
sid~ leave and holiday benefits are provided to contract employees, and 
report back to Council on the range of available options. As part of this 
analysis, staff should evaluate the possibility of adding criteria to our Request 
fro: Proposal (RFP) process that would award points.based on the level of 
leave benefits a glven proposer provides to employees. 

2. With the assistance of the Citbis ttuman Resources staff, attempt to 
de,ermine indush3~ norms for provision of vacation, sick leave and holiday 
benefits that may be suitable as minimum s~andards for City contractors. 

-- kTe~--W~ggS-@-~-~-a-ismr~-t-6-~h~t our janitors only receive ~ac-at~n 
day~ and ~ holidays per year, My concern has deepened after learning that the 
landscaping contract before us today would provide a similarly low level of time off 
for workers, I feel responsible for not having rai~ed this issue earlieL but now that 
we do know about it, I believe swift action i~ imperative. 1 recommend that we 
direct staff to report backtous on ;~he variou~ means .by which we can ensure that 
contract .employees receive a basic level Oftime-offbenefi~, 

As a measure of just how low the benefits provided in to some of our contract 
employees are, consider them in comparison to the average level of benefit provided 
inthe private sector. Accm:dlng to the March 2011 National Compensation Survey 
from the Federal Buredu of Labor Statistics, the following are.average benefit rates 
in the United States: 



0.-5 years 
6More than 

Please See A~tachrnents A, B and trot’fail data and ~o~e that holiday he,wilts In this data set are broken 
ouC by industry and job type, not by tenure. 

[t seems equitable that the prtvalle sector contractors engaged by the City at least 
provide their employees the average number of days offered in’the private sector. 
As I understand it, the City does collect data on days off as part of the so-called 
"thh’d tier review" of RFP’s, but does not use this information In evaluating 
proposals, I believe that malting the issue of time-off benefits a formal part of the 
RFP process may be one way to move towards minimally adequ.ate benefitlevels, 
but I’m interested in hearing from staff on.all possible approaches to this issue. 

Some might suggest that. cm~tract employeesIja~itors or landscapers, for 
instance--don’t deserve tO have a basic levd of benefits. In response, I ~ould point 
out that one of the key principles of our democracy is that all human beings are 
morally equal, lust because some of our contract employees may stillbe 
overcoming sodial and economic barriers, and thus may not yet have a high level of 
education or work experience, doesn’t mean that they don’.t have human’needs, like 
the need to rest, the need to meet family obligations, the need. to take care of 
pressing personal business. If tl~ey have no choice But to work all the time, they 
can’t meet their needs as a person and member of society. 

Others may argue that we need not worry becaus’e so.me our contract employees are 
............................................. representet~-lhy a umon:-they can neg~ateffor-b-etmfits-o.Tctheir-ownr-l-would 

respond tliat,.as an employer and a public agency, it is ultimately our 
responsibility--not anyone else’s--to provide a basic level of benefit that allows 
those who smart our city to lead a dignified life, Ifitis with~n our powe.r to promote 
minimally aceeptable worldng conditions, we should not sit idly by. 

This memo is not tntm3d~d to express any opinion on the wisdom of contracting out 
City positions,, Instead,’I simplyseek tO establish that insofar as we do contract out, 
we do it in accordance with our values as citizens of a democracy, There may be 
some limited cost to amending our RFPprocess or establishing minimum benefit 
standm’ds, but that should not dissuade us from doingwhat’s right, Any additional 
cost pales in comparison with [he value of treating other 13nman beings wi~ ~:espect 
and dignity, 
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RULES COMMITTEE:
 

Memorandum
 
TO:	 RULES AND OPEN FROM: Richard Doyle
 

GOVERNMENT COMMITTEE City Attorney
 

SUBJECT; Legal Issues related to vacation, DATE: February 1, 2012
 
sick leave and holiday benefits
 
for contract employees
 

BACKGROUND 

On January 4, 2012, the Rules and Open Government Committee directed the City 
Attorney and City Manager to: 

Evaluaiethe various means by.which the City can ensure that basic vacation, 
sick leave and holiday benefits are p~ovided to contract employees, and 
report back to Council on the range of available options. As part of this’ 
analysis, staff should evaluate the possibility of adding criteria to our Request 
for Proposal (RFP) process that would award points based upon ttle level of 
leave benefits a given proposer provides to employees. 

With the assistance of the City’s Human Resources staff, attempt to 
determine industry norms for provision of vacation, sick leave and holiday 
benefits that may be suitable as minimum standards fo’r City contractors, 

.T_he_pur-pose-of-this~me mo randu m j~o_vide_y_o_u_wzi_t h_t h.eJ_ega.Lp_a r_ame_t _e_r~_v~it.h_~ 
respect to regulating.mandatory paid time off of City contractors. 

ANALYSIS, 

Prevailing Wage Policy 

For many decades, San Jos6 has been requiring the payment of a certain-ley..e.! of 
wages and benefits for workers providing services to the, City under contracts, 
the late 1980’s San Jos6 just relied on State and federal prevailing wages laws that 
related primarily to construction. With the adoption of its Prevailing Wage Policy,San 

’Jos6 began to require the.payment of a certain level of wages to workers in 
nonconstruction fields, such as janitorial, parking lot management, maintenance and 
other specific categories. 
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Living Wage Policy 

In 1998, San Jose expanded its requirements by adopting its Living Wage Policy which 
provides for a minimum level of wages and health care benefits for workers that provide 
services under contract with the City. San Jos6’s. Living Wage Policy does not 
specifically set forth any requirements with respect to compensated days off. 

Before examining the legal issues related to possible changes to San Jos6’s Living 
Wage Policy, it is important to note a distiriction between the Prevailing Wage Rates 
and the City’s Living Wage Rate. The Prevailing Wage Rates that are set by the 
California Depadment of Industrial Relations include a dollar value that represents the 
prevailing amount of paid time off for that category of work. Thus, prevailing wage rates 
already include an element of compensated time off, and there is no additional ¯ 
requirement of a particular amount of mandatory compensated time off. 

Living wage ordinances that have been adopted by other cities in the state, on the other 
hand, do inblude specific minimum number of compensated days off in addition to the 
requirement of the payment of the minimum rate of pay. For example, the living wage 
ordinances adopted by Los Angeles, Oakland and San Francisco each require a 
.minimum of I2 paid days off. (See attached chart) 

ERISA 
Certain state and local efforts to set wages and benefits of workers have been subject 
to challenge on the ground that they are preempted by a federal act known as the 
Employee Retirement Income Security Act or ERISA. In WSB Electric, Inc. v. J.R. 
Roberts Corporation, 88 F3d 788 (9~h Cir. 1996), the United States Court of Appeals 
upheld California’s prevailing wage statute against a claim of preemption udder ERISA. 
The court found that the s.traight wage portion of the prevailing wage.requirement was a 
subject of traditional state concern that did not fall within the ERISA definition of 
"employee benefit plan." 

In addition to the straight wage rate, prevailing wage rates have a fringe benefit rate.per 
hour to compensate for additional fringe benefits such as health, pension and paid days 
off. The WSB Court held that although the prevailing wage benefit contribution rate 
had some connection, "however indirect," to employee benefit plans, the connection 
was not sufficient to find that the statute was preempted by ERISA. 

Similarly, various Living Wage Ordinances and Policies, including San Jos6’s, have a 
straight wage amount that must be paid plus an additional amount for health benefits, if 
the employer does not provide health benefits. Most of the other cities that have a living 
wage ordinance also require a minimum number of paid days off as an additional 
element. (See attached chart) We are not aware of any case deciding whether a 
mandate to provide a set number of paid days off as part of a living wage requirement 
would be sufficiently connected to an employee benefit plan to render it preempted 
under ERISA. 
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NLRA 
Courts have held that the National Labor Relations Act (NLRA) can preempt state laws 
that regulate activity that Congress intended to leave unregulated, such as the ability 
unde~ the NLRA for an employer and its employees to collectively bargain Over the 
terms of employment. Under these cases there is no preemption, however, of a state 
law which "establishes a minimal employment standard not inconsistent with general 
legislative goals of the NLRA." Dillingham Construction N.A. lnc, v. Co~4nty of 
Sonoma, 190 F,3d 1034, 1038 (9th Cir. 1999), quoting Metropolitan Life Ins. v. 
Massachusetts, 47"1 U.S. 724, 757 (1985). 

Because a number of mandatory days off would establish nothing more than a minimum 
labor standard, it would not likely be found to be preempted by the NLRA. 

CONCLUSION 

If Council gives direction on this issue, the City Attorney’s Office will work with City staff 
to formulate a policy within legal c(~nstraints. 

RICHARD DOYLE 
City Attorney 

Sr. Deputy City Attorney 

cc: Debra Figone 
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RULES COMMITTEE: 2-8-12 
ITEM: H4b 

CAPITAL OF S~lCON VA~TL,~Y 

TO; RULES AND OPEN GOVERNMENT FROM: David Sykes 
COMMITTEE 

DATE; February 2, 2012SUBJECT: SEE BELOW 

Date Zii3,,,~~ 

SUBJECT~	 OPTIONS RELATED TO VACATION, SICK LEAVE AND HOLIDAY 
BENElrITS I~OR CONTRACT EMPLOYEES 

BACI(GROUND 

On December. 13, 2011 [Item 3,5], the Coun,ti refe~’ed to the Rules ahd Open OOVel’nment 
Committee a memo fi’om Councilmembor Roeha dated December 12, 2011, Councilmember 
Rocha’s memo recommended that the City A~torncy and City Manager evaluate: (1) various 
possibilities for the City to ensure that basi~ vacation, sick leave and holiday benefits arc 
provided to contract employees; and (2) adding criteria to the City’s Request for Proposal 
process to evaluate and award points based on the level of leave benefits proposers Novide to 
theil’ respective employees. 

On January 4, 2012 it[_!~ H,2], the Rules m~d Open dovernment Committee meeting refe~’ed , 
Councilmember Rocha’s proposal to the City Attorney for legal analysis and to the City 
Manager’s office for a repo~ on the range of 0ptions, 

ANALYSIS, 

Although a fuIi analysis has not been conducted, staff sees Ihre~ possible options for the Council 
to consider. Following is a brief description of the options, with some issues to consider and a 
very ’cursory estimate of the additional wo~’k effm¢ needed to deveiop and implement each 
option. If the Council is interest, d in a parficulm" option, a full worMoad assessment per City 
Council Policy 0-12 would.need to be performed, 

~Option 1- Adding eflterta..t.o the ,C. it~s Reqt~.est for Proposal, (RFP). process .that wo~fl:d (tward, 
points basedo~t the level of leave benefits a given pt, o.p.oser provtdes its employees,. 

Workload gfl~’t;. )Iigk.... .... 
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Considerations: 
,, Staff would need to develop criteria and points to incoxqporate into the cutx’ent RFP 

prooesg,
 

Currently, 15% of the available RFP points m’e reserved for Local and Small Businesses 
(LBE/SBE) and for EnvironmentaiPreferable Procurement (EP3), Additional points set 
aside for compensated time offwill erode the importance of T~er 1 (~eelmicat) and Tier 2 
(cost) erlteria, Conversely, setting aside a relatively small weighting for compensated 
time offmay cause proposers to not address it, 
Evaluation teams are qualified to evaluate technical issues but not well versed to evaluate 
Nnge benefit packages and compensated time off, From an operatlonal perspective, it 
may require a separate team to evaluate and Score the non-technical aspect of the 
Noposals or additional training for the staff conducting the RFP would need to be 
conducted, 
Evaluating benefit packages is somewhat subjective and may be challenging to 
implement; For instance, is a lower hom,ly rate o.fpay and more compensated time off 
preferable to a higher hot~rly rate of pay with less time off? A subjective evaluation of 
benefit packages could lead to a higher potential for protests b’ased on the arbitrary and 
somewhat ambiguous nature of the scoring, 

Qpt!on 2 - Amend City’s Ltvtn,~ Wa~,e Policv to Mandate Compensated Daps 01~" 

Workload Effort:’Moderate 

Considerations: 
Staff has lboked at other cities.’ living wage ordinances, The cities of Los Angeles, ¯ 
Oakland and San Francisco mandate 12 compensated days offper year, The City 
Attorney’s memo dated February 1, 2012, includes specific infomaation regarding each 
city’s requirements, 
The City’s oun’ent Living Wage policy w~uld need to be amended and various 
boile.rplate documents and materl~~ need to be updated to reflect changes, 
Requiring a minimum number of compensated days off could increase costs to the City,, 
Further analysis on thls is needed, but a preliminary evaJuation indicates a 0,5% to 2% 
increase is possible, 

¯ Outreach to stakeholders such as the vendor community and labor interest gro.u.ps would 
need to be conduc{ed, 

¯ Oper;ational 9onsiderations include implementation and enforcement, Staffwill need to 
consider a method for, confirming that benefits are being received as specified. 

O~ptton 3 - Malce No Cttange~ 

Worldoad .Effort; Not ApPlicable 

Considerations: 
¯ The City’s living wage rates are currently $1,53 to $3,17 p/h higher than LOS Angeles,. 

Oakland, and San Francisco’s living wag~ rates, Ong could argue that a higher living 
wage. rate eom.pensa*es the worker for the lack of compensated days.off and thus no 
further action is required, 
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PUBLIC OUTRIgACI.:[ 

¯ Criteria 1: Req;fires’ Council action on the use of public funds equal to $I million or 
greater, 
(Required: Webslte Posting) 

Criteria 2: Adoption of a new or revised policy that may have hnplic~tions for p~blie 
health, safety, quality of life, or .financial/economic vitality of the City. (Required: E-
mail and Website Posting) 

¯ Criteria 3~ Consideration of proposed char~ges to service delivery, programs, staffing that 
may have impacts to community services and have been identified by staff, Cotmoil or a 
Community ga’oup that req.uires special outreach. (Required: E-mail, Website Posting, 
Community Meetings, Notice in appropriate newspapers) 

By p~oviding this document to th~ Rules and Open Government Corr~nittee this memo will be 
posted on the City’s website with the Rules Conunittee meeting agenda’for February 8, 2012 and 
interested public will have the opportunity to review, 

COORDINATION, 

This memorandum has been coordNated with tl~e City Manager’s Office, Finance 
Depa~nent/Purchasing DiviSion and the City Attorney’s Off~ce. 

/s/ 
DAVID 8¥IC2E8 
Director of Public Works 

For more information contact: Nina @ayson, Division Manager, at (408) 535-84551 




