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3.x	 Agreement with Vision Service Plan for Vision Care Insurance Services. 

Recommendation: Adopt a resolution authorizing the City Manager to negotiate and 
execute an agreement between the City and Vision Service Plan to provide vision care 
insurance services to employee, retirees and their dependents at a total cost not to exceed 
$3,716,410 for the period of July 1, 2012 to December 31, 2015, subject to the 
appropriation of funds. CEQA: Not a Project, File No. PP 10-066(e) Services that 
involve no physical changes to the environment. (Human Resources) 
TO BE DISTRIBUTED SEPARATELY 

4,X	 Convention and Cultural Affairs Fund Budget Adjustments. 

Recommendation: Adopt the following Appropriation Ordinance and Funding Sources 
Resolution amendments in the Convention and Cultural Affairs Fund. 
(a)	 Increase the Non-Personal/Equipment appropriation by $2,600,000; 
(b)	 " Increase the estimate for Earned Revenue by $3,100,000; and 
(c) Increase the Ending Fund Balance by $500,000.
 
!~ity Manager’s Office)
 
TO BE DISTRIBUTED SEPARATELY 

5,X	 Agreement with the Roman Catholic Welfare Association of San Jos6 (Archbishop 
Mitty High School) for the Renovation, Operation, Maintenance and Joint Use of 
John Mise Park. 

Recommendation: 
(a) 	 Adopt a resolution authorizing the City Manager to negotiate and execute an 

agreement with the Roman Catholic Welfare Association of San Jos~, Inc., a non
profit corporation (Archbishop Mitty High School) for the funding, renovationl 
operation, maintenance, and joint use of John Mise Park with the following terms: 
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(1)	 Term of thirteen years with an automatic extension if Archbishop Mitty 
High School complies with all terms of the agreement for twelve years for 
a possible term of twenty-five years; 

(2)	 Financial contribution in the amount of up to $3,500,000 from City and up 
to $375,000 from Archbishop Mitty High School for renovation of the 
sports field; 

(3) ¯ In-kind contribution from Archbishop Mitty High School for park 
maintenance in exchange for exclusive use of the sports field and parking 
spaces during certain hours; and 

(4)	 Financial contribution of up to $175,000 from Archbishop Mitty High 
School for replacement of the artificial turf for the sports field. 

(b)	 Provide direction on how to respond to concerns that Archbishop Mitty High 
School has raised regarding the City’s contractual provision imposing liquidated 
damages for prevailing wage violations. 

CEQA: Categorically Exempt, File No, PP12-021. Council District 1. (Parks,
 
Recreation and Neighborhood Services)
 
[Deferred from 5/15/12 - Item 5.1 ]
 

6oX	 Actions Related to the Airport Shuttle Bus Reduction. 

Recommendation: Adopt a resolution authorizing the City Manager to execute the 
following two agreements together with other documents necessary to complete the 
transaction: 
(a)	 First Amendment to the Restated Lease between the City of San Jos6 and Penske 

Truck Leasing Co., LP terminating the remainder of the lease term for 14 
compressed natural gas (CNG) shuttle buses (Fleet A) and sale to San Jos6 with 
San Jos4’s payment to Penske in the amount not to exceed $4,407,508; and 

(b)	 Purchase Agreement between the City of San Jos4 and the City and County of San 
Francisco for the sale of Airport Shuttle Bus Fleet A for a total sales price of 
$3,400,000. 

(c)	 Adopt the following 2011-2012 Appropriation Ordinance and Funding Sources 
Resolution amendments in the Airport Revenue Fund: 
(1) Increase the estimate for Earned Revenue by $3,400,000; and 
(2) Increase the Reserve - Per Master Trust Agreement by $3,400,000. 

CEQA: Not a Project, File No. PP 10-066(e), Services that involve no physical changes 
to the environment. (Airport/Finance/City Manager’s Office) 

9oX	 Merged Area Redevelopment Project Revenue Bonds, Series 1996 A & B And Series 
2003 A & B - JP Morgan Letters of Credit Extension Coordination. 

Recommendation: It is recommended that the City Council, acting as the Successor 
Agency to the Redevelopment Agency of the City of San Jos6, adopt a resolution to: 
(a)	 Authorize, subject to the approval of the Oversight Board, the execution and 

delivery of a Fifth Amendment to Reimbursement Agreements in substantially 
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final form with JPMorgan Chase Bank, NA ("JPMorgan"), to extend the terms of 
the letters of credit relating to the Redevelopment Agency of the City of San Josd 
Merged Area Redevelopment Project Taxable Revenue Bonds (Subordinate Tax 
Allocation); Series 2003A and 2003B (collectively, "2003 Bonds") and the 
Redevelopment Agency of the City of San Josd Merged Area Redevelopment 
Project Revenue Bonds (Subordinate Tax Allocation), Series 1996A and Series 
1996B (collectively, "1996 Bonds"); 

(b)	 Authorize, subject to the approval of the Oversight Board, the execution and 
delivery of a Letter Agreement regarding fees and charges for the various letters 
of credit in substantially final form provided by JPMorgan under the Fifth 
Amendment to Reimbursement Agreements for the 1996 Bonds and the 2003 
Bonds in the amount of 2.25% of the aggregate outstanding amounts of the letters 
of credit, depending on the underlying ratings of the Redevelopment Agency of 
the City of San Jos~ (the "Agency"); 

(c)	 Authorize the Executive Officer of the Successor Agency to the Redevelopment 
Agency of the City of San Jos~ ("Successor Agency") or her designee to take any 
actions and execute any and all documents necessary to complete this transaction. 

CEQA: Not a Project, File No. PP10-066, Agreements/Contracts (New or Amended). 

These items will also be included in the Council Agenda Packet with item numbers. 

~-~/--~L/EANNA BIEGANSKI 
Council Liaison 



            

COUNCIL AGENDA: 05-22-12 
ITEM: 

CITY OF ~ 

SAN JOSE	 Memorandum
 
CAPITAL OF SILICON VALLEY 

TO:	 HONORABLE MAYOR AND FROM: Julie Edmonds-Mares 
CITY COUNCIL 

SUBJECT: SEE BELOW	 DATE: April 30, 3012 

Approved~._/~..__.~,/ , Date ,57/~/2"2 

COUNCIL DISTRICT: 1 

SUBJECT:	 AGREEMENT WITH ARCHBISHOP MITTY HIGH SCHOOL FOR THE 
RENOVATION, OPERATION, MAINTENANCE, AND JOINT USE OF 
JOHN MISE PARK 

RECOMMENDATION 

No Adopt a resolution authorizing the City Manager to negotiate and execute an agreement with 
the Roman Catholic Welfare Association of San Jos6, Inc., a non-profit corporation 
(Archbishop Mitty High School) for the funding, renovation, operation, maintenance, and 
joint use of John Mise Park with the following terms: 

1.	 Term of thirteen years with an automatic extension if Archbishop Mitty High School 
complies with all terms of the agreement for twelve years for a possible term of twenty-
five years; 

2.	 Financial contribution in the amount of up to $3,500,000 from City and up to $375,000 
from Archbishop Mitty High School for renovation of the sports field; 

3. In-kind contribution from Archbishop Mitty High School for park maintenance in 
exchange for exclusive use of the sports field and parking spaces during certain hours; 
and 

4.	 Financial contribution of up to $175,000 from Archbishop Mitty High School for
 
replacement of the artificial turf for the sports field.
 

B° Provide direction on how to respond to concerns that ArchbishopMitty High School has 
raised regarding the City’s contractual provision imposing liquidated damages for prevailing 
wage violations. 
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OUTCOME 

Execution of an agreement with Archbishop Mitty High School ("Mitty") would benefit the City 
and its residents by providing supplemental funding to support expanding the sports field at John 
Mise Park ("Mise Park") to a size and quality that meets the needs of diverse sports. Mitty’s in-
kind and financial contributions would improve field maintenance, reduce the City’s on-going 
operational costs, and help to establish an artificial turf replacement fund. In exchange, Mitty 
will receive long-term exclusive use of the sports field during certain hours, exclusive use of the 
additional parking during school hours, and assurance that their contribution would be earmarked 
for artificial turf replacement for the sports field. 

BACKGROUND 

The Community Sports Fields Study (Study), approved on December 2, 2008, by the City 
Council, provides a strategic framework to support future development and operations of the 
Citywide Sports Program. On November 4, 2008, the voters of San Joss passed Measure M to 
amend the City Charter (Charter Section 1700.1) to provide the City Council authority to enter 
into long-term agreements of up to 25 years for use of community public parks over five acres if 
certain conditions are met. Additionally, the City Council adopted City Council Policy 7-8, 
Long Term Use of City Parldands for Private Enterprise Purposes, setting forth guidelines for 
such long-term agreements under charter Section 1700.1. As described in further detail below, 
staff believes the proposed agreement is generally consistent with both City Charter Section 
1700.1 and City Council Policy 7-8. 

In response to the goals of:the Study to increase the availability of sports fields for residents of 
the City, PRNS identified Mise Park as a viable premier sports field project within a specific 
planning area that should be studied. Mise Park is an 11.7 acre park located at the intersection of 
Moorpark Avenue and Mitty Way. Primary factors in the selection of Mise Park for this project 
included: 5 

The park already has an adul~t lighted natural turf softball field with a partially youth size 
soccer field overlay, restroom, parking lot with 36 parking spaces, basketball courts, 
picnic area with barbeque pits, and landscaping; and 
Although it is on the northern edge of the Council district, it is more central to the 
district, and thus has the ability to serve more residents than other alternatives such as 
Calabazas Park; and 
The City has not been successful in identifying property owned by other agencies, such 
as school districts, in the area for an artificial turf sports field partnership project. 

The City has partial funding available for the renovation of the existing sports field and parking 
lot at Mise Park. In identifying a possible public-private partnership for the project, it be’came 
apparent that Mitty was a good candidate for a partnership since Mitty (i) had generally reserved 
and paid reservation fees for the sports field between 2:30 p.m. and 6:00 p.m. during the school 
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year in support of their athletic programs, (ii) has indicated an interest in seeing a renovation and 
expansion of the sports field, and (iii) is located adjacent to the park. Based upon these criteria, 
the City approached Mitty to explore a potential partnership that would be mutually beneficial 
and meet the goals of the sports field study to increase the playability and quality of the City’s 
sports field inventory. After several months of discussions, the parties ,are in the process of 
negotiating a draft agreement. Most of the terms of the agreement have been agreed upon 
between the parties as described below. However, Mitty has indicated to staff that it has some 
concerns regarding the liquidated damages provisions of the City’s prevailing wage 
requirements. Staff will continue to coordinate with Mitty regarding this and will seek additional 
Council direction on how to address their concerns. 

ANALYSIS 

The City currently has funding in the amount of approximately $3,500,000 to renovate the 
existing natural turf lighted softball field at Mise Park to an artificial turf lighted field with a 
soccer field overlay of 55 yards x 100 yards ("Small Soccer Field") and expand the parking lot 
from 36 parldng spaces to 66 spaces. However, the construction of a Federation Internationale 
de Football Association (Adult) regulation size soccer lighted artificial field overlay of 75 yards 
x 120 yards ("Adult Soccer Field") would benefit both parties by providing additional 
recreational opportunities for the public and increase the City’s ability to generate revenues to 
recover its costs associated with the park. The engineer’s cost estimate for development of an 
Adult Soccer Field and expansion of the parking lot is $4,136,000. Currently, this project has 
funding of $3,487,000 allocated in the Council District 1 Construction and Conveyance Tax 
Fund ($1,563,000) and the Subdivision Park Trust Fund ($1,924,000). In addition, a total of 
$13,000 was expended for project costs in 2010-2011 in the Subdivision Park Trust Fund, 
thereby bringing total project funding to $3,500,000, which is under the engineer’s estimate by 
$636,000. Once construction bids are received for this project, if a funding shortfall exists, a 
recommendation will be included in the construction contract award memorandum to allocate the 
necessary funding from the Park Trust Fund or the Council District 1 Construction and 
Conveyance Tax Fund 

The parties have-been negotiating a proposed agreement where Mitty would assist in (i) funding 
the difference in cost between the development of a Small Soccer Field and an Adult Soccer 
Field, up to $375,000, (ii) providing long-term maintenance of Mise Park upon completion of the 
project for 13 years and possibly up to 25 years, and (iii) providing up to $175,000 for 
replacement of the artificial turf for the sports field. In exchange, Mitty would have exclusive 
use of the sports field and parking lot during certain hours during the term of the proposed 
agreement. The proposed project consists of replacing the existing lighted natural turf softball 
field to a lighted artificial turf softball field with an Adult Soccer Field overlay, replacing 
existing field lights with energy efficient fixtures that minimize light spillage, adding a parking 
lot along the Highway 280 wall with 30 parldng spaces, and new fencing around the "Project." 
The fencing around the "site will be approximately four feet high in most locations with sufficient 
openings for pedestrian access. The purpose of the fence is to ensure that vehicles do not drive 
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on or damage the turf and, additionally, to enhance the safety of park users by creating a barrier 
between athletic and other park activities. 

The Department of Parks, Recreation and Neighborhood Services (PRNS) has previously entered 
into eight similar types of joint use agreement with school districts and sports leagues. As with 
other joint use agreements, PRNS maintains control of the sports field scheduling and revenues 
for City programs. The key elements of the proposed agreement are summarized below. 

Funding for the Proiect 
The engineer’s estimate for the Project is $4,136,000 and includes the costs for planning, design, 
construction, review and inspection, project administration and management, and other necessary 
costs to complete the Project. Under the proposed agreement, the City would contribute up to 
$3,500,000 and Mitty would contribute up to $375,000 for development of the Project. The total 
budget for the Project is $3,875,000 (Project Budget). Depending on the lowest responsible bid 
and "soft costs" for the Project, there may be a funding shortfall that would need to be addressed 
as explained below. 

The City would be responsible for design and construction of the Project as a "puNic works" 
project in accordance with the City’s Charter, Municipal Code, and policies. The City’s bid 
solicitation for the Project would include specifications for both a Small Soccer Field and an 
Adult Soccer Field. Mitty agrees to fund the difference in the cost for the development of a 
Small Soccer Field and Adult Soccer Field up to $375,000. The difference in cost would be 
determined based on the difference in cost in the lowest responsible bid. For example, if the 
differenc, e in cost is $300,000, Mitty’s contribution to the Project would be as follows: $300,000 
(Incremental Hard Cost) + $15,000 (Construction Contingency) + $30,000 (Design and 
Management) = $345,000. 

If the lowest responsible bid, including all "soft costs," exceeds the Project Budget, the parties 
would have the following options: (i) revise the Project scope in accordance with the available 
funds, which revision can be accomplished in written letter form mutually agreed upon by the 
parties and approved by the City Manager and the letter would be made a part of the proposed 
agreement; (ii) revise the financial responsibilities of each Party, which revision can be ’ 
accomplished only by written amendment mutually agreed upon by the Parties and approved by 
the City Council; or (iii) terminate this Agreement. 

If, at any time, the Project expenditures are projected to exceed the Project Budget, City would 
immediately notify Mitty of the change in the projected expenditures. The parties would then 
meet to determine the appropriate course of action. The parties would have the following 
options: (i) revise the Project scope in accordance with the available funds, which revision can be 
accomplished in written letter form mutually agreed upon by the Parties and approved by the 
City Manager and.be made a part of the proposed agreement; (ii) revise the financial 
responsibilities of each party, which revision can be accomplished only by written amendment 
mutually agreed upon by the parties and approved by the City Council; or (iii) terminate the 
agreement. 
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Replacement Fund for Artificial Turf 
The anticipated life cycle of the proposed artificial turf for the Adult Soccer Field is 
approximately 13 years. At the end of the cycle, depending on the weather, amount of use, and 
other factors, the artificial turf would at some point require replacement. Mitty has agreed to 
provide an annual contribution to the City up to $175,500 to assist in the replacement of the 
artificial turf at the end of its useful life. The contribution would begin when the City establishes 
an appropriation for its obligation toward field replacement. The amount to be paid by Mitty to 
City shall be the pro rata share of City’s contribution to the replacement cost of the artificial turf. 
For example, if City appropriates $500,000 Which equates to approximately fifty percent of the 
replacement cost of the artificial turf, Mitty would be required to contribute its pro rata 
replacement share which would be fifty percent of $175,500 or $87,750 within 10 days of City 
appropriation action. 

The current cost estimate for replacement of the artificial turf is $982,000, of which $175,500 
will be provided by Mitty and the remaining $806,500 would be the City’s obligation. The City 
is currently exploring funding options for the City’ s portion of future turf replacement for all 
sports fields, including Mise Park. When the expected life of the sports field at Mise Park has 
expired, if the City does not have the funds to replace the City’s portion.of the cost for the sports 
field at Mise Park ($806,500), Mitty’s.portion of its Replacement Contribution paid to the City 
will be refunded to Mitty ($175;500). 

Joint Sports Field and Parking Use 
Beginning on the Project completion date, Mitty would have exclusive use of the Adult Soccer 
Field from 2:45 p.m. to 5:30 p.m. on Monday thru Friday, including school holidays, from 
August 20th to June 1st of each year. Although the exclusive use start time was contemplated to 
be 3:00 p.m., the start time was adjusted to 2:45 p.m. as part of the negotiation process. Mitty 
would be able to use the Adult Soccer Field for organized school sports programs or activities, 
such as practices and games. Mitty may request an additional 20 hours annually at no other cost. 
All other hours would be reserved for City’s programs, activities, or use and will be open to any 
users who go through the City’s reservation process for sports fields. Weekday sports field 
reservation demand begins at 6:00 p.m. and the demand period is not anticipated to change. The 
intent of the project is to ensure that the fields retain the current practice at Mise Park where the 
fields are open and available to the public when they are not being reserved. 

Additionally, a new parking lot would be constructed and is intended to serve the entire park. 
Mitty would have exclusive use of the additional 30 parking spaces constructed as part of the 
Project during school hours. With sport field reservation and affiliated parking demand low 
during school hours, staff does not believe Mitty’s exclusive use would have an impact on the 
park and surrounding neighborhood. The City retains oversight of the field and parking lot 
during all other hours outside of Mitty’s exclusive use periods. 

Mitty would be responsible to Supervise the activities and use of the Adult Soccer Field and 
parking lot during its exclusive use hours. Mitty would also be required to maintain the areas in 
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a clean and safe condition and be responsible for any injuries or losses arising from its use of the 
areas. 

Additionally, a memorandum regarding the traffic conditions related to the project is provided in 
the Attachments to this memo. In summary, the traffic memorandum concludes that the project 
is not projected to create a significant impact at the intersections of Lawrence Expressway/Mitty 
Way and Mitty Way/Moorpark Avenue. Additionally, the memorandum concludes that there 
will be sufficient vehicular gap time to allow for left turns in an out of John Mise Court. 

Maintenance of the Park 
In consideration of exclusive use of the sports field and parldng lot, Mitty proposes to provide 
routine maintenance of the Park at its sole cost. Mitty would be responsible for health and safety 
inspections, refuse removal, graffiti abatement, mowing, trimming, and fertilizing natural turf, 
leaf removal, weed abatement, maintenance of artificial turf, and other work required to keep the 
park in a safe and clean condition. This change in service delivery from the current rhodel may 
be subject to meet and confer with applicable bargaining units. The City has provided 
notification to the relevant bargaining unit regarding this potential change. The City would 
continue to be responsible for (i) maintenance of the restroom and playground, (ii) maintenance 
and operations of water service, (iii) electrical service, (iv) trash disposal, (v) tree pruning, and 
(vi) potable water fountains. 

The park maintenance would generally be provided Monday thru Sunday between 6:30 a.m. and 
4:00 p.m., unless in an emergency or approved otherwise by City. Individuals who perform the 
maintenance services on behalf of Mitty must be qualified to perform the duties assigned to them 
by Mitty and possess the requisite licenses and permits necessary. Mitty has indicated that it 
would provide the park maintenance with both its employees and outside contractors. In 
accordance with City Council Resolution No. 61144 adopted in 1989, Mitty would be required to 
pay prevailing wage to those who perform the park maintenance services at Mise Park under the 
proposed, agreement. 

Prevailing Wage 
The City of San Jos~ has its own prevailing wage policy. While the City often looks to state law 
for guidance in applying its policy, the City has taken the position that it is not required to follow 
state law on the issue. The City .Council adopted Resolution No. 61144 in 1989 requiring the 
payment of prevailing wages in designated City contracts and services to the City. The policy 
states that prevailing wage is required for "City maintenance projects of a routine, recurring or 
usual nature for preservation, protection and keeping of City owned buildings, structures and 
ground facilities, where work is performed pursuant to contracts to which the City is a party" and 
exceeds $1,000. 

In exchange for making payments to the City for the reservation of the sports field at Mise Park 
and use of the parldng spaces, Mitty Will provide routine maintenance of Mise Park. The value 
of such maintenance service exceeds $1,000. Mitty has indicated that it is agreeable to 
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complying with the requirement in Resolution No. 61.144 to pay prevailing wage to those who 
perform the park maintenance services at Mise Park under the proposed agreement. 

In addition to Resolution No. 61144, the City Council adopted Resolution No. 71584 in 2003 
requiring City contracts with outside contractors containing prevailing wage requirements to 
include a contractual provision ~egarding remedies for prevailing wage violations; one of the 
remedies contained in Resolution No. 71584 is liquidated damages. In the event a contractor 
fails to pay prevailing wages, liquidated damages are applied to the difference between the actual 
compensation paid and the compensation that should have been paid. The difference is 
multiplied by three and establishes the liquidated damage to be paid to the City. Liquidated " 
damages were established because (i) it was difficult to calculate actual damages to the City, (ii) 
prevailing wage compensation to workers is a high priority for the City, and (iii) as an incentive 
to contractors to pay p~evailing wages. 

Mitty has agreed to pay prevailing wages and understands it will be subject to liquidated 
damages if it violates the requirements. However, Mitty has expressed concerns regarding the 
manner in which the City would impose liquidated damages for any prevailing wage violation. 
As indicated above, staff will continue to work with Mitty to determine the exact scope of its 
concerns and the exact nature of any proposed change being requested by Mitty. Once staff has 
met with Mitty, it intends to provide Council with a supplemental memo on the issue and request 
direction from the Council if necessary 

City Charter Section 1700.1 and Council Policy 7-8 
City Charter Section 170011 states that the City Council may enter into long term leases, 
concessions, permits or other agreements ("Agreements") with individuals or non-City entities, 
to allow use of public parks for terms of up to 25 years at a time, without voter approval, if the 
Council determines that Agreement would benefit the community and that the following 
conditions have been met: 

(i)	 the Agreement would enhance the designated recreational purposes for the public 
park; 

(ii)	 the public park subject to the Agreement is more than 5 acres in size and has at 
least 1 Community Serving Amenity, as defined below; 

(iii)	 the Agreement complies with an adopted City Council policy for Long Term 
Agreements in Parks, which defines community outreach standards, requirements 
for affordable access to the public park, periodic performance reviews, and early 
termination rights among other things; and 

(iv)	 any funds received by the City from the Agreement shall be used for recreational 
purposes. 

Additionally, Council Policy 7-8 states that the agreement shall comply with the City’s policies 
on prevailing wage and living wage, to the extent applicable. 
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The proposed agreement meets all the conditions in City Charter Section 1700.1 and Council 
Policy 7-8. Specifically, the proposed agreement: 

(i)	 enhances the designated recreational purposes by providing a premium reservable 
sports field. 

(ii)	 is consistent with the Mise Park Master Plan that includes a Sports field. 
(iii)	 is consistent with affordable access requirements for Mise Park as it provides for 

use periods where City of San Josd fee structure including scholarship 
components is applied. 
allows the City to terminate the proposed agreement without cause at any time 
and without restriction to the first ten years as described in Council Policy 7-8. 

(v)	 provides for a detailed annual performance review and quarterly progress reviews 
of Mitty by PRNS. 

(vi)	 requires Mitty’s compliance with all existing Municipal Code provisions and 
existing City Policies including prevailing wage. 

(vii)	 uses all funds received by the City toward construction and maintenance 
supporting recreational purposes at Mise Park. 

(viii)	 applies to a Public Park that exceeds the five acres size requirement and contains 
a community serving amenity which is the reservable sports field at Mise Park. 

(ix)	 aligns with public outreach, CEQA, prevailing wage/living wage policies, and has 
been reviewed by the Parks and Recreation Commission. 

As required by Policy 7-8, the proposed agreement includes provision for termination by the City 
without cause at any time. In the event of termination by City, the City will give Mitty at least a 
30 day written notice. If the.termination occurs within the first 13 years of the agreement, the 
City would have to return any artificial turf replacement fund contributions paid to the City. 
Additionally, based upon the date of termination, the City would return a portion of Mitty’s 
capital contribution to the Project based upon a 13 year straight line amortization schedule. The 
funds would be returned to Mitty within 30 days of the termination date. 

EVALUATION AND FOLLOW-UP 

Staff will seek City Council authorization at a later date to award a construction contract for the 
renovation of the Mise Sports Field. Additionally, staff will meet and confer, if requested to do 
so by the affected bargaining unit. 

POLICY ALTERNATIVES 

Alternative #1: Reject the Agreement with Mitty to renovate and operate the Mise Sports Field 

Pros: This alternative would address neighborhood concerns regarding potential increased 
traffic and activity at Mise Park. 
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Cons: The City will lose up to $375,000 in Mitty 0ne-time capital contribution, $175,500 Mitty 
Replacement Contribution for artificial turf, and 13 years of Mitty maintenance of Mise Park. 
Reason for not recommending: If.the joint use agreement with Mitty is not approved, the City 
will lose a-partnership opportunity to help with the capital construction, eventual turf 
replacement, and ongoing maintenance costs for Mise Park as well as an opportunity to meet the 
sports field needs.of Council District 1. 

PUBLIC OUTREACH/INTEREST 

Criterion 1: Requires Council action on the use of public funds equal to $1 million or 
greater. (Required: Website Posting) 

Criterion 2: Adoption 6f a new or revised policy that may have implications for public 
health, safety, quality of life, or financial/economic vitality of the City. (Required: E-
mail and Website Posting) 

Criterion 3: Consideration of proposed changes to service delivery, programs, staffing 
that may have impacts to community services and have been identified by staff, Council or 
a Community group that requires special outreach. (Required: E-mail, Website Posting, 
Community Meetings, Notice in appropriate newspapers) 

The proposed joint use agreement and renovation of Mise Sports Field was presented at a 
community meeting on October 26, 2011. Over 800 meeting notices were mailed and 67 
residents attended the meeting. Meeting attendees provided significant feedback about parking, 
artificial turf, and noise specific to the renovation project and the majority of the attendees that 
spoke at the meeting were opposed to the project. Other neighborhood concerns were expressed 
regarding graffiti, school traffic, and the City’s collaboration with Mitty. 

Since then, staff has worked to address community comments relevant to this project and 
improve the renovation plan~s. Over 800 residents were notified of a February 1, 2012 Parks and 
Recreation Commission hearing about the proposed Mitty agreement and revised renovation 
plan. The revised plan was posted on the PRNS website and the Parks and Recreation 
Commission (PRC) website. Although the PRC did not have a quorum to deliberate and vote on 
staff’s recommendation, the agenda item was presented for purposes of hearing community 
feedback on the.project. 

At the March meeting, the PRC voted to not accept staff’s recommendation. Alternatively, the 
PRC unanimously asked staff to (1) analyze additional options to find a plan that would be more 
amenable to the existing neighborhood; and (2) provide a more detailed analysis of alternative 
sites that were considered. Approximately 35 to 45 people attended each of the PRC meetings 
and those that spoke at the meetings were unanimously opposed to proceeding with the project. 

Additionally, a questions and answer forum on the project sponsored by Councilmember Pete 
Constant was held on April 2, 2012, to provide residents with a further opportunity to ask 



HONORABLE MAYOR AND CITY COUNCIL 
April 30, 3012 
Subject: Agreement with Archbishop Mitty High School for the Renovation, Operation, Maintenance and 
Joint Use of John Mise Park 
Page 10 

questions and provide feedback on the proposed project. Key project scope changes that have 
occurred as a result of the various community and PRC input forums include (1) The new 
parking lot has been shifted to the northern portion of the property adjacent to the freeway; (2) 
the field lighting has been shifted slightly to the west, light aim adjusted, and evergreen tree 
planting between the field and the street are proposed in order to minimize light spillage to the 
homes along John Mise Court. 

Staff has continued to work to address community comments relevant to the City’s collaboration 
with Mitty as well as the Mise Sports Field project. For reference purposes, Attachment 1 is the 
revised Mise Sports Field renovation plan. 

In addition, this memorandum will be posted on the City’s website for the May 22, 2012 City 
Council agenda. 

COORDINATION 

This memorandum has been coordinated with the City Manager’s Budget Office, the Office of 
Employee Relations, the Department of Planning Building and Code Enforcement, the 
Department of Public Works, and the City Attorney’s Office. 

FISCAL/POLICY ALIGNMENT 

This project is consistent with the Council policies that seek innovative partnerships with schools 
focused upon long term benefits to families and students in the City of San Jos4 and partnerships 
that seek to improve the quality and efficiency of City services and operations. Once the Mise 
Sports Field is constructed and operational it is currently anticipated the facility will not have a 
negative impact to the General Fund. The revenue generated at the facility is anticipated to fully 
offset all operating and maintenance expenses. 

COST SUMMARY/IMPLICATIONS 

This joint use agreement with Mitty is based on renovation of the Mise Sports Field. The cost 
implications are as follows: 

1. The Mise Sports Field renovation project has funding of $3,487,000 currently allocated in 
the Council District 1 Construction and Conveyance Tax Fund ($1,563,000) and the 
Subdivision Park Trust Fund ($1,924,000). In addition, a total of $13,000 was expended 
for project costs in 2010-2011 in the Subdivision Park Trust Fund, thereby bringing total 
project funding to $3,500,000. Staff will seek City Council authorization at a later date to 
award a construction contract for the renovation project and include funding 
recommendations as required. Perthe terms of this agreement, Mitty will contribute up 
to $375,000 toward capital dosts. 
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2.	 The artificial turf sports field hag an expected life of 13 years and the estimated cost to 
replace the artificial turf at that time is $982,000. Per the terms of this agreement, Mitty 
will contribute $13,500 for 13 years for a total of $175,500 (Mit~y’s Replacement 
Contribution). The City is currently exploring funding options for the City’s portion of 
future turf replacement for all sports fields, including Mise Park. When the expected life 
of the sports field at Mise Park has expired, if the City does not have the funds to replace 
the City’s portion of the cost for the sports field at Mise Park ($806,500), Mitty’s 
Replacement Contribution will be refunded to Mitty. 

3. In lieu ofpaying~the’ annual sports field reservation fees for Mitty Use Period, Mitty ~ill 
maintain Mise Park, with the exception of the restroom and playground, for 13 years. 
This will result in a reduction of the City’s maintenance obligations for Mise Park and 
allow the City to direct maintenance resources toward enhanced park maintenance at 
other park facilities. 

BUDGET REFERENCE 

This joint use agreement with Mitty is based on renovation of the Mise Sport.s Field. The table 
below identifies the existing funds and appropriations for the construction project. 

Fund Appn Appn. Name Total Appn Amount for Adopted Last Budget 
# Contract Budget Action 

Page (Date, Ord. 

Available Project Funding 
No.) 

377 7191 Mise Park Sports Field 
Development 

$1,563,000 TBD V-336 10/18/11 
28979 

375 7191 Mise Park Sports Field $1,924,000’ TBD V-524 10/18/11 
Development 28979 
TOTAL $3,487,000* 

*	 A total of $13,000 was expended in the appropriation in the Park Trust Fund in 2010-2011, 
bringing the total funding allocated for this project to $3,500,000 (of which $1,937,000 is 
allocated in the Subdivision Park Trust Fund). 

CEQA: Categorically Exempt, File No, PP 12-021. 

/s/ 
JULIE EDMONDS-MARES 
Acting Director of Parks, Recreation and 
Neighborhood Services 

For questions please contact Matt Cano, Deputy Director, at 408-535-3580. 
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Attachments 
Attachment 1: Mise Sports Field renovation plan 
Attachment 2: Proposed Agreement 
Attachment 3: CEQA 
Attachment 4: Traffic Analysis 
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  AGREEMENT BETWEEN  
CITY OF SAN JOSE 

AND 
THE ROMAN CATHOLIC WELFARE CORPORATION OF 

SAN JOSE (ARCHBISHOP MITTY HIGH SCHOOL)  
FOR THE FUNDING, RENOVATION, AND JOINT USE OF 

A SPORTS FIELD AND MAINTENACE OF JOHN MISE 
PARK 

This Agreement is made and entered into this ______ day of ____________, 

2012, by and between the CITY OF SAN JOSE, a municipal corporation of the State of 

California (“City”) and THE ROMAN CATHOLIC WELFARE CORPORATION OF SAN 

JOSE, a private 501(c)(3) nonprofit corporation of the State of California dba 

Archbishop Mitty High School (“Mitty”). Each of City and Mitty are sometimes 

hereinafter referred to as a “Party” and collectively as the “Parties.” 

RECITALS 

A. Whereas, City is the fee simple owner of 11.7 acres located at the 

intersection of Moorpark Avenue and Mitty Way in San José, California, commonly 

known as “John Mise Park” (the “Park”).  The Park currently includes a lighted softball 

field, restrooms, a parking lot with thirty-six (36) parking spaces, picnic area with 

barbeque pits, a playground, two (2) full basketball courts and a half basketball court, all 

as depicted in Exhibit A. 

B. Whereas, City desires to improve the Park by renovating the existing 

natural turf lighted softball field to create an artificial turf lighted softball field with a 

soccer field overlay and construct other improvements to provide additional recreational 

opportunities for the community, as depicted in Exhibit B. 

C. Whereas, Mitty currently owns and operates a Catholic college 

preparatory private high school called “Archbishop Mitty High School” that occupies 

twenty-four (24) acres located at 5000 Mitty Way, San José, California .    

D. Whereas, City has available funding in the amount of Three Million Five 

Hundred Thousand Dollars ($3,500,000) to convert the existing natural turf softball field 
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at the Park to an artificial turf field with a soccer field overlay of 55 yards x 100 yards 

(“Small Soccer Field”), as set forth in Exhibit B. 

E. Whereas, the construction of an adult sized lighted artificial turf sports field 

overlay of 75 yards x 120 yards (“Adult Field”), as set forth in Exhibit C, would benefit 

both Parties by providing additional recreational opportunities for the community and 

increasing the City’s ability to generate revenue to recover its cost associated with the 

Park. 

F. Whereas, the cost estimate for the development of a Small Soccer Field is 

approximately Three Million Six Hundred Eighty-Four Thousand Dollars ($3,684,000) 

and the Adult Field is approximately Four Million One Hundred Thirty-Six Thousand 

Dollars ($4,136,000). 

G. Whereas, Mitty desires to assist City in the development of an artificial turf 

lighted softball field with an Adult Field overlay at the Park by contributing the following 

to the City: (i) construction funding in the amount of the difference between the cost for 

the construction of a lighted artificial turf softball field with a Small Soccer Field overlay 

and a lighted artificial turf softball field with an Adult Field overlay (“Incremental Hard 

Cost”); (ii) planning and design funding in the amount of ten percent (10%) of the 

Incremental Hard Cost for the lighted artificial turf softball field with an Adult Field 

overlay; (iii) planning, design and construction of a storage facility to be located at the 

Park at Mitty’s sole cost and expense if Mitty determines during the term of this 

Agreement that a storage facility is necessary for its purposes under this Agreement; 

(iv) funding in the amount of up to One Hundred Seventy-Five Thousand Five Hundred 

Dollars ($175,500) for replacement of the artificial turf at the end of its anticipated useful 

life; and (v) performing certain daily maintenance at the Park in exchange for use of the 

artificial lighted softball field with an Adult Field overlay and parking (as depicted in 

Exhibit C) during certain specified periods, all as specified in detail in this Agreement.   

H. Whereas, City desires to renovate the Park sports fields by replacing the 

existing lighted natural turf softball field and separate partially lighted soccer field with a 

lighted artificial turf sports field that includes a softball field and an Adult Field overlay, 
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irrigation system, fencing, connecting pedestrian pathways, additional thirty (30) new 

parking spaces (“Additional Parking Spaces”), lighting, drinking fountain, bleachers and 

storage, all as set forth in Exhibit C (the “Project). 

I. Whereas, Section 1700.1 of the San José Charter and City of San José 

Council Policy 7-8, entitled “Long-Term Use of City Parklands for Private Enterprise 

Purpose”, authorizes the City Council to enter into long term leases, concessions, 

permits or other agreements with individuals or non-City entities, to allow use of public 

parks for terms of up to 25 years at a time, without voter approval, if the Council 

determines that the agreement would benefit the community and that certain conditions 

have been met, including the following: 

(i) the agreement would enhance the designated recreational purposes 

for the public park; and 

(ii) the public park subject to the agreement is more than five (5) acres 

in size and has at least one (1) Community Serving Amenity such as a pool, community 

center or reservable sports field; and 

(iii) the agreement complies with an adopted City Council policy for long-

term agreements in parks, which defines community outreach standards, requirements 

for affordable access to the public park, periodic performance reviews, and early 

termination rights among other things; and 

(iv) any funds received by the City from the agreement shall be used for 

recreational purposes. 

J. Whereas, the Parties share the common objectives of enhancement of 

recreational opportunities for the students and neighbors of the Park and both City 

public recreational programs and Mitty school recreational programs will benefit from 

the field improvements contemplated pursuant to this Agreement. 
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K. Whereas, the Parties believe that they can best achieve such common 

objectives by jointly undertaking the collaborative planning, funding, construction, 

operation and maintenance of the Project and the Park, as further set forth herein. 

NOW, THEREFORE, in consideration of the mutual covenants set forth in this 

Agreement and for valuable consideration, receipt and sufficiency of which is hereby 

acknowledged, City and Mitty agree as follows: 

SECTION 1. PURPOSE OF THE AGREEMENT. 

A. 	 The purpose of this Agreement is to provide for the following: 

1. 	 Development of the Project as set forth in this Agreement; and 

2. 	 Funding for the Project and replacement of the artificial turf at the end of 

its useful life; and 

3. 	 Joint use of the Project and maintenance of the Park.  

B. The Parties intend by this Agreement to provide Mitty with all necessary access 

and right of entry to the Park for use of the Project (lighted softball field with an Adult 

Field overlay and Additional Parking Spaces) and maintenance of the Park, as set forth 

in this Agreement. 

C. The Parties further intend that Mitty’s consideration for this Agreement is the 

contribution of funding for the Project, replacement of the artificial turf, and maintenance 

of the Park, and that City’s consideration for this Agreement is funding for the Project 

and allowing Mitty’s use of the completed Project. 

SECTION 2. TERM. 

A. Subject to the termination provisions of this Agreement, any and all terms, 

conditions, and obligations of the Parties shall be effective on the full execution of this 

Agreement (“Effective Date”) and shall remain in effect for thirteen (13) years (“Initial 
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Term”) from the commencement date of Mitty Use Period, as defined below in Section 

6, unless such obligations explicitly survive termination.  

B. The Initial Term shall automatically extend for a period of for twelve (12) years on 

the same terms and conditions set forth in this Agreement (the “Extension Term”) 

provided that Mitty: (i) makes its Replacement Contribution as required under this 

Agreement during the Initial Term and (ii) complies with all terms, conditions, and 

obligations under this Agreement during the Initial Term, including the maintenance 

requirements for the Park. An extension of the term of this Agreement will be 

confirmed in writing by the City. 

C. The Parties acknowledge that City funding of the operation, maintenance, and 

improvement obligations under this Agreement shall be on a fiscal year basis (July 1 to 

June 30), and is subject to annual appropriations by the City Council. The Parties 

acknowledge that the City is a public entity and, as such, is precluded by the California 

State Constitution and other laws from entering into obligations which financially bind 

future governing bodies, and that, therefore, except to the extent permitted by law, 

nothing in this Agreement shall constitute an obligation of future legislative bodies of the 

City to appropriate funds for the purposes of this Agreement.     

SECTION 3. COMMUNICATION. 

A. The Director of Parks, Recreation and Neighborhood Services (“Director”) and 

Mitty’s Principal, or their respective designees, shall meet on a quarterly basis each 

calendar year, to confer on maintenance and repair issues related to the Park. The 

Parties shall also meet on an annual basis each calendar year to confer on scheduling 

and other park related issues that may arise during the Initial Term or Extension Term of 

this Agreement. 

B. Mitty shall not use, or cause the Park to be used, in any manner that violates any 

federal, state, local law, ordinance, rule or policy. 
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C. City, as owner of the Park, shall have sole discretion to make all decisions 

regarding the use of the Park, scheduling of the lighted softball field with the Adult Field 

overlay (with the exception of Mitty’s exclusive use of the lighted softball field with the 

Adult Field overlay as set forth in Section 7), and for maintenance and repair of the 

Park, as further provided in this Agreement. 

SECTION 4. DESIGN AND CONSTRUCTION OF THE PROJECT. 

A. Subject to the terms and conditions herein, City shall be solely responsible for 

the design and construction of the Project, excepting the storage facility as described in 

Section 4.C, as a “public works” project under the City Charter and Municipal Code. 

City shall be responsible for managing the design and construction of the Project.  City 

shall be responsible for hiring the design professionals for the preparation of drawings, 

plans, and specifications for the construction of the Project in compliance with all City 

policy and legal requirements; conducting and administering the bidding process for 

construction; awarding the construction contract; supervision and administration of 

construction; payment of amounts due to the architect, the contractor and other persons 

under contract with City providing services; and administration and resolution of any 

claims or disputes in connection with the design and construction of the Project.   

B. City’s bid solicitation for the Project shall include specifications for both a Small 

Soccer Field, as set forth in Exhibit B, and a Adult Field, as set forth in Exhibit C, with 

an add alternate or deductive alternate line item, as determined by City.  The 

Incremental Hard Cost for purposes of determining Mitty’s funding contribution for 

construction of the Project, as set forth below in Section 5, shall be based on the 

difference in cost as specified in the lowest responsive and responsible bid, as 

determined by City in accordance with City policies and regulations, for the construction 

of the Small Soccer Field and Adult Field.  For example, if the lowest responsible bid 

specifies that the difference in cost to construct a Small Soccer Field and Adult Field is 

$300,000, then the Incremental Hard Cost for purposes of this Agreement will be 

$300,000. 
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C. If Mitty determines during the Initial Term of this Agreement that a storage facility 

is necessary for its purposes, then Mitty, at its sole cost and expense, shall be 

responsible for the development of plans and specifications, for a storage facility that 

will be located at the Park.  The plans and specifications shall be completed in 

accordance with City’s Standard Specifications and Details, Municipal Code, and 

policies, and shall be subject to City review and approval which shall not be 

unreasonably withheld. The plans and specifications for the storage facility shall be 

submitted to the City along with the applicable design and inspection fees in effect at 

the time of the submittal. Mitty, at its sole cost and expense, shall also be responsible 

for the cost of the construction of the storage facility in accordance with City’s Standard 

Specifications and Details, Municipal Code, and policies.  Subject to City policies and 

approval, Mitty may install up to three temporary storage containers within the Park, not 

to exceed 12 feet by 4 feet by 4 feet on a concrete pad.  Mitty shall be responsible for 

any costs associated with the design, construction, inspection, or transportation of the 

temporary storage container and concrete pad.  City shall have final approval in its 

discretion of the temporary storage containers.  

D. The Parties understand that the Project design and construction schedule may 

be impacted by unforeseen events, and agree that until construction is ninety percent 

(90%) complete, the Parties should not plan for use of the Project by a date certain. 

City will provide Mitty with written notice when the construction is ninety percent (90%) 

complete, and of the projected Project Completion Date.  The Project Completion Date 

shall be the date that the City fully accepts the Project from the construction contractor 

by issuing a Notice of Completion for the Project (or Notice of Substantial Completion 

that authorizes use of the Project). 

SECTION 5. PROJECT FUNDING. 

A. The cost estimate for the development of the Project is Four Million One Hundred 

Thirty-Six Thousand Dollars ($4,136,000) (“Project Cost Estimate”) as set forth in 

Exhibit C.  The Project Cost Estimate includes the cost estimates for planning, design, 

construction, review and inspection, project administration and management, and other 
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necessary costs to complete the Project.  The Parties agree to provide funding for the 

Project as follows: 

1. 	 City agrees to contribute an amount not to exceed Three Million Five 

Hundred Thousand Dollars ($3,500,000) (“City Contribution”) for the 

development of the Project. As described in Exhibit B, City Contribution 

consists of Two Million Nine Hundred Eighty-Four Thousand Dollars 

($2,984,000) for construction and construction contingency, and Seven 

Hundred Thousand ($700,000) for planning, design, construction 

administration and management, and review and inspection costs for the 

Project (collectively “City’s Design and Management Cost”).  In no event 

shall City be obligated under this Agreement to provide funding above City 

Contribution without the approval of the City Council of the City of San 

José. 

2. 	 Mitty agrees to contribute an amount not to exceed Three Hundred 

Seventy Five Thousand Dollars ($375,000) (“Mitty Capital Contribution”) 

for the development of the Project. The exact amount of Mitty Capital 

Contribution to the Project shall be calculated by adding the following:  

(i) Incremental Hard Cost between the construction of the lighted 

softball field with a Small Soccer Field overlay and Adult Field overlay; and 

(ii) a five percent (5%) construction contingency, as determined by 

City based on the lowest responsive and responsible bid used to award 

the construction contract. Mitty’s portion of the construction contingency 

shall be used only for change orders relating to the add alternate Adult 

Field as determined by City in its reasonable discretion; and  

(iii) planning, design, construction administration and management, 

and review and inspection costs for the Project (collectively “Mitty’s Design 

and Management Cost”), as determined by City, based on ten percent 

(10%) of the Incremental Hard Cost set forth in Sections 5.A.2(i) above.   
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For example, if the Incremental Hard Cost is Three Hundred Thousand 

Dollars ($300,000), Mitty Capital Contribution to the Project shall be as 

follows: $300,000 (Incremental Hard Cost) + $15,000 (Construction 

Contingency) + $30,000 (Design and Management Cost) = $345,000.  Any 

unused portion of Mitty’s construction contingency funds shall be returned 

to Mitty within sixty (60) days of Project Completion Date; provided that 

City may withhold any unpaid amount or such amount in dispute with its 

contractor until all invoices have been closed out.   

a. 	 Mitty shall provide its contribution to City within fifteen (15) days of 

written notice by City to Mitty of the exact amount of Mitty Capital 

Contribution to the Project as determined by City based on the 

formula set forth in Section 5.A.2 above.  Payment shall be made 

by wire transfer from Mitty to a designated City bank account. 

Failure of Mitty to provide the payment within the time period set 

forth in this provision shall be a material breach of this Agreement 

and City may terminate this Agreement as provided in the 

termination provision of this Agreement. 

b. 	Notwithstanding Section 5.A.2 above or any other provision in this 

Agreement, the cost for the plans and specifications and 

construction of the storage facility described in Section 4.C of this 

Agreement shall not be included in Mitty Capital Contribution and 

shall be an additional cost that is the sole responsibility of Mitty. 

3. 	 The total amount of funding available for the development of the Project 

based on City Contribution and Mitty Capital Contribution is Three Million 

and Eight Hundred and Seventy-Five Thousand Dollars ($3,875,000) 

(“Project Budget”) as described in Section 5.A.1 and 5.A.2.  The Project 

Cost Estimate as described in Section 5.A is Four Million One Hundred 

Thirty-Six Thousand Dollars ($4,136,000).  There is a funding gap 

between the Project Cost Estimate and the Project Budget in the amount 
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of Two Hundred Sixty-One Thousand Dollars ($261,000).  If the lowest 

responsive and responsible bid, as determined by City in accordance with 

City policies and regulations, for the construction of the Project exceeds 

the Project Budget, then the Parties shall meet to determine the 

appropriate course of action. The Parties shall have the following options: 

a. 	Revise the Project scope in accordance with the available funds, 

which revision can be accomplished in written letter form mutually 

agreed upon by the Parties and approved by the City Manager and 

shall be made a part of this Agreement; 

b. 	 Revise the financial responsibilities of each Party, which revision 

can be accomplished only by written amendment mutually agreed 

upon by the Parties and approved by the City Council; or 

c. 	 Terminate this Agreement, which can be accomplished by either 

Party giving written notice to the other party of such termination 

consistent with Section 16 below. 

4. 	 If, at any time, the Project expenditures are projected to exceed the 

Project Budget, City shall immediately notify Mitty of the change in the 

projected expenditures.  The Parties shall then meet to determine the 

appropriate course of action. The Parties shall have the following options: 

a. 	 Revise the Project scope in accordance with the available funds, 

which revision can be accomplished in written letter form mutually 

agreed upon by the Parties and approved by the City Manager and 

shall be made a part of this Agreement; 

b. 	 Revise the financial responsibilities of each Party, which revision 

can be accomplished only by written amendment mutually agreed 

upon by the Parties and approved by the City Council; or 
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c. 	 Terminate this Agreement, which can be accomplished by either 

Party giving written notice to the other Party of such termination 

consistent with Section 16 below. 

5. City shall draw down on Mitty Capital Contribution only for allowable costs 

and expenses related to the Project and only as they are incurred for the 

Project. During the term of this Agreement, the following costs and 

expenses are allowable: 

a.	 City actual costs for planning and design, with no markup. 

b. City actual construction costs including contingency, with no markup. 

c.	 City actual costs for review and inspection for the Project, with no 

markup. 

d. Actual costs for postage, printing, shipping/mailing and reproduction of 

plans and documents, with no markup. 

Expenses not listed above are not allowable unless previously approved in 

writing by Mitty. 

B. City is the fee owner of the Park and shall own all improvements constructed as 

part of this Agreement. Nothing stated in this Agreement shall transfer any ownership 

rights or interests of the Park or any improvements therein from City to Mitty.  City, its 

officers, employees, and agents shall have the right to enter into and upon the Park, 

including the Project area, at all times without any prior notice to Mitty.   

SECTION 6. USE PERIODS.  

A. Beginning on the commencement date of Mitty Use Period, Mitty shall have use 

of the lighted softball field and Adult Field overlay, as depicted in Exhibit C, for School 

Recreational Activities during the hours of 2:45 p.m. to 5:30 p.m. on Monday, Tuesday, 

Wednesday, Thursday, and Friday, between August 20th and June 1st of each year, 

including Mitty school holidays (“Mitty Use Period”) during the Initial Term and Extension 

Term of this Agreement. The exact commencement date of Mitty Use Period shall be 

T-14211.001/851967 11 



 

 

 

 

 

  

 

 

 

 

 

 

RD/JVP 

04/27/12 


mutually determined by the Parties and confirmed in writing in the form attached hereto 

to this Agreement as Exhibit H, but in no event shall the commencement date of Mitty 

Use Period be more than ninety (90) days from the Project Completion Date.  The 

written confirmation of the commencement date of the Mitty Use Period shall be made a 

part of this Agreement and attached and incorporated herein.  For purposes of this 

Agreement, “School Recreational Activities” shall mean organized school sports 

programs or activities directly related to Mitty High School, such as practices and games 

for their sport teams or activities (i.e. soccer, football, baseball, field hockey, lacrosse, 

softball, etc.). All other hours, except for Mitty Use Period, shall be reserved for the City 

for its programs, activities, or use at its sole discretion (“City Use Period”).  Mitty’s 

funding contribution and agreement to maintain the Park, as set forth below, shall 

constitute full payment for exclusive use of the lighted softball field and Adult Field 

overlay during Mitty Use Period, which use shall therefore be at no other cost to Mitty. 

Mitty’s use of the lighted softball field and Adult Field overlay, as depicted in Exhibit C, 

for times other than Mitty Use Period or at any time for other improvements in the Park 

shall be subject to any standard terms, fees and conditions which the City establishes 

for its third party users of the Park and shall be on an as available basis.  Mitty may 

request up to twenty (20) additional hours  each fiscal year during the term of this 

Agreement of use of the lighted softball field or Adult Field overlay during City Use 

Period in minimum two-hour (2-hour) increments , at no charge if City determines, at it’s 

sole discretion, that the following criteria are met: (i) the requested hours have not been 

reserved by the City for its programs, activities, or use; (ii) the requested hours have not 

been reserved by any member of the public; and (iii) the request is made by Mitty more 

than six (6) months from the requested date of the use or can reasonably be 

accommodated by City.  Mitty shall have the right to use some portion of their additional 

20 hours referenced above to reserve the fields until 6:00 p.m. provided that Mitty meets 

the requirements as set forth above. 

B. 	 Mitty shall assume full responsibility and liability for the following: 

1.	 Setting up any equipment (approved by City) needed for Mitty’s School 

Recreational Activities during Mitty Use Period; and 
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2.	 Returning all equipment (approved by City) to designated storage or 

location area after each day’s use of the lighted softball field and Adult 

Field overlay during Mitty Use Period; and 

3.	 Supervision of any student or other persons entering the lighted softball 

field or Adult Field overlay during Mitty Use Period; and 

4.	 Any injury, losses, damages, lawsuits or actions arising from or relating to 

Mitty’s use of the completed Project under this Agreement; and 

5.	 Any damage above and beyond normal wear and tear to the lighted 

softball field or Adult Field overlay or City equipment as a result of Mitty’s 

use or otherwise occurring during Mitty Use Period, excluding damage 

occurring during City’s Use Period; and 

6.	 Ensuring that the lighted softball field and Adult Field overlay is in a clean 

condition after Mitty Use Period.  For purposes of this section, “clean” shall 

mean that all paper, bottles, trash, and other debris are removed from the 

lighted softball field and Adult Field overlay and properly disposed.        

C. Mitty shall not be entitled to charge and collect fees for any use or activity 

conducted at the lighted softball field or Adult Field overlay during Mitty Use Period. 

Any fees collected shall be the sole property of City.  

D. Mitty shall use and maintain the lighted softball field and Adult Field overlay in a 

secure, clean, and safe condition during Mitty Use Period.  Mitty shall be responsible for 

any and all damages (other than reasonable wear and tear) caused during Mitty Use 

Period to any components or improvements of the lighted softball field and Adult Field 

overlay by (1) Mitty’s negligence; or (2) students or other individual’s use of the lighted 

softball field and Adult Field overlay.  Any repairs required under this Section 6 shall be 

performed as soon as practical but in no case longer than within ten (10) days of notice 

from City to Mitty or by a date mutually agreed upon between the City and Mitty.   

SECTION 7. USE OF ADDITIONAL PARKING SPACES. 
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A. Beginning on the commencement date of Mitty Use Period, Mitty shall be 

entitled, at no cost or expense to Mitty except as provided in this Agreement, to the use 

of the Additional Parking Spaces as shown in Exhibit C for parking during the hours of 

7:00 a.m. to 3:00 p.m. on Monday, Tuesday, Wednesday, Thursday, and Friday, 

between August 20th and June 1st of each year, excluding Mitty school holidays (“Mitty 

Parking Use Period”)  City agrees to install signs in accordance with City policies and 

regulations designating the Additional Parking Spaces for Mitty’s use during Mitty 

Parking Use Period.     

B. Mitty shall use and maintain the Additional Parking Spaces in a secure, clean, 

and safe condition during Mitty Parking Use Period.  Mitty shall be responsible for any 

and all damages (other than reasonable wear and tear) caused during Mitty Parking 

Use Period to any components or improvements of the Additional Parking Spaces by (1) 

Mitty’s negligence; or (2) students or other individual’s use of the Additional Parking 

Spaces. Any repairs required under this Section 7 shall be performed within ten (10) 

days of notice from City to Mitty or by a date mutually agreed upon between the City 

and Mitty. 

C. Mitty agrees and assumes all responsibility and liability for the use of the 

Additional Parking Spaces during Mitty Use Period as set forth in this Section 7.  Mitty 

understands and acknowledges that City does not provide security for any of the 

parking area for the Park and any and all losses, claims, damages or otherwise relating 

to or arising out of Mitty, or its guests, or invitees is the sole responsibility of Mitty. 

Additionally, Mitty agrees and acknowledges that City will not provide any parking 

enforcement related to Mitty’s exclusive use of the Additional Parking Spaces under this 

Agreement. 

D. Mitty shall not be entitled to charge and collect fees for any use or activity 

conducted or related to the Additional Parking Spaces during Mitty Use Period.  Any 

fees collected shall be the sole property of City. 
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SECTION 8. ENVIRONMENTAL CONDITIONS. 

A. In the event that, during the construction of the Project, Hazardous Materials are 

found to exist at, in, on, or under the Property, which Hazardous Materials are required 

by applicable law to be remediated to complete the Project and/or use the Park, City’s 

and Mitty’s remedies shall be limited to either: (i) the Parties mutually agreeing to fund 

the remediation of such Hazardous Materials, as required by applicable law to complete 

the Project and/or use the Park, or (ii) either Party may elect to terminate this 

Agreement pursuant to Section 16D(2). If City or Mitty elect to terminate this 

Agreement, any temporary containment of the Hazardous Materials required by 

applicable law shall be borne by the City.   

B. Mitty agrees that it will not cause or permit any Hazardous Materials to be 

released at, on, under, or placed upon, under or around the Park, except as permitted 

by law. Mitty shall indemnify and hold City harmless from any loss, claim, or expense 

occurring by reason of its acts or omissions in violation of this Section 8.B.  Mitty’s 

obligations under this Section 8 shall survive the termination of this Agreement. 

C. In the event that any investigation, assessment or remediation is required to 

complete the Project and City elects, at its cost, to continue the Project, Mitty shall 

cooperate with City in the investigation and remediation of any Hazardous Materials 

existing at, in, on, or under the Park. 

SECTION 9. MAINTENANCE, REPAIRS AND UTILITIES AT PARK. 

A. Beginning on the commencement date of Mitty Use Period, Mitty shall, at Mitty’s 

sole cost and expense, fully and timely perform and satisfy any and all terms, 

conditions, and maintenance obligations of this Agreement.  Mitty shall, at Mitty’s sole 

cost and expense, provide labor, supervision, supplies, materials, equipment, and any 

and all other tools and manpower necessary to maintain the Park in accordance with 

this Agreement during both the Initial Term and the Extension Term of this Agreement. 
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B. Mitty shall be fully and solely responsible for all maintenance of the Park 

improvements existing at the time of the Project Completion Date, with the limited 

exception of the restroom and playground located in the Park.  Mitty will not be 

responsible for increased costs of maintenance related to any additional improvements 

constructed at the Park by City on or after the Project Completion Date.  Mitty shall 

provide any and all general maintenance of the Park as described in Exhibit E of this 

Agreement, in order to maintain the life of the park improvements located within Park as 

stated in this Agreement, and any additional maintenance not set forth in this 

Agreement mutually agreeable by the Parties that may reasonably be required by the 

PRNS Director to maintain the life of the Park.  The maintenance described in Exhibit E 

of this Agreement is referred to as the “Maintenance Services”. 

C. The Maintenance Services must be completed in accordance with the 

specifications set out in Exhibit E of this Agreement and subject to City review and 

approval which shall not be unreasonably withheld.  Mitty shall not be responsible for 

defects in park improvements covered by the standard warranty in the City’s 

construction contract with its contractor for the Project. 

D. In the event of an imminently dangerous condition at the Park, City, at its sole 

discretion, shall retain all rights to take any corrective action City deems necessary to 

address the immediate health and safety concerns at the Park.  City shall have the right 

to send Mitty an invoice for any such work required by City under this Section 9.D where 

the imminently dangerous condition at the Park was created or caused by Mitty’s failure 

to perform and satisfy any Maintenance Services required under this Agreement.  Any 

such invoice issued by City to Mitty shall be paid by Mitty to City within thirty (30) 

calendar days of date of issuance of the invoice.      

E. Except for any equipment needed for maintenance or for School Recreational 

Activities that would be contained within the contemplated storage facility, Mitty and/or 
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its contractor, subcontractor, agent, or representative shall not store any equipment, 

materials, or supplies in, on, or upon the Park, unless authorized in writing by City. 

F. Mitty agrees and acknowledges that the Park will be a public park, open to the 

public during the hours set by City (currently, sunrise until one hour after sunset or until 

10 p.m. for the lighted fields) and that nothing herein gives Mitty the right to restrict or to 

exclude any person or entity from the Park other than the lighted softball field and Adult 

Field overlay during Mitty Use Period.  If Mitty believes that any area of the Park needs 

to be restricted or closed for public safety purposes to perform the Maintenance 

Services described herein, Mitty shall obtain City’s prior written approval of any 

restriction on access and also obtain City’s prior written approval of the method of 

providing notice to the public. 

G. Mitty’s maintenance contractor(s)/facilities manager and City shall meet on a 

quarterly (every three months) basis at the Park to inspect the park site and review the 

Maintenance Services provided herein by Mitty. 

H. Mitty, and its agents, employees, representatives, and contractors shall have a 

non-exclusive right to enter into, over, across, upon, and under the Park that is 

necessary for access, ingress, egress, and all activities related to the maintenance of 

the park improvements located within the Park during the Initial Term and Extension 

Term as set forth in this Section and Exhibit E of this Agreement. 

I. Mitty shall ensure that all employees performing work under this Agreement pass 

a criminal background check through the database of the California Department of 

Justice, and an FBI criminal database or equivalent national database, as allowed by 

Federal, State and Local laws. Mitty shall execute the certifications set forth Exhibit I 

(Employee Clearance Verification). 

J. Mitty shall require that all employees performing work under this Agreement are 

at least eighteen years of age on the first day of their employment. 
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K. Mitty, and its contractors and subcontractors, shall pay those employees 

performing maintenance and repair work related to this Agreement those specified 

Prevailing Wage rates as set forth in Exhibit F (Wage Policy) and shall meet the 

documentation and reporting requirements set forth therein.  In the event that Mitty is 

also required to comply with the State Prevailing Wage requirements, Mitty shall 

comply, and cause any of its contractors and subcontractors, to comply with such State 

requirements. 

L. City shall, at City’s sole cost, provide (1) maintenance of the restroom and 

playground, (2) maintenance and operation of water service (limited to backflow 

preventor and entire irrigation system except sprinkler heads), (3) electrical service, (4) 

trash disposal (limited to debris in City provided dumpsters and approved yard waste 

placed in approved street locations), (5) tree pruning, and (6) mechanical maintenance 

of potable drinking fountains. In the event there are any City approved events at the 

Park, City shall provide game field markings and other support and services required for 

the City approved events. 

SECTION 10. REPLACEMENT OF ARTIFICIAL TURF FOR SOCCER FIELD. 

A. As part of the consideration for exclusive use of the lighted softball field with a 

Adult Field overlay and Additional Parking Spaces, Mitty agrees to provide to the City a 

total of up to One Hundred Seventy-Five Thousand Five Hundred Dollars ($175,500) 

(“Replacement Contribution”) during the Initial Term for the replacement of the artificial 

turf for the lighted softball field with an Adult Field Overlay, as described herein.  Based 

on various factors, such as weather, use, and maintenance, the useful life of the 

artificial turf for the lighted softball field with an Adult Field overlay is estimated at 

approximately thirteen (13) years.  The current cost estimate for the replacement of the 

artificial turf is Nine Hundred Eighty-Two Thousand Dollars ($982,000).  Based on the 

Replacement Contribution from Mitty, the available funding for the replacement of the 

artificial turf for the lighted softball field with an Adult Field overlay at the end of the 

thirteenth year will be One Hundred and Seventy-Five Thousand Five Hundred Dollars 
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($175,500). There will be a significant funding gap between the Replacement 

Contribution from Mitty and the amount required for the replacement of the artificial turf.   

B. Mitty shall make payment(s) to City within ten (10) days of City appropriating 

funding for the replacement of the artificial turf for the Adult Field.  The amount to be 

paid by Mitty to the City shall be the pro rata share of City’s contribution to the 

replacement cost of the artificial turf. For example, if City appropriates Five Hundred 

Thousand Dollars ($500,000) for replacement of the artificial turf, which equates to 

approximately fifty percent (50%) of the replacement cost of the artificial turf (at any time 

during the Initial Term), Mitty would be required to contribute within ten (10) days its pro 

rata replacement share which would be in the amount of Eight-Five Thousand Five 

Hundred Dollars ($85,000), approximately fifty percent (50%) of the Replacement 

Contribution. Mitty shall make its Replacement Contribution payment(s) to the City 

during the Initial Term, up to the maximum amount of One Hundred Seventy-Five 

Thousand Five Hundred Dollars ($175,500). Mitty is not required to make its 

Replacement Contribution payment(s) as set forth in this Section 10 until City 

appropriates funding for replacement of the artificial turf for the Adult Field.  City shall 

deposit the Replacement Contribution in a fund, approved by the City Manager, to be 

used towards the replacement cost of the artificial turf of the lighted softball field with an 

Adult Field overlay. 

C. At the end of the thirteenth year from the Project Completion Date, City, at its 

sole discretion, shall determine whether the artificial turf needs to be replaced and 

whether there is sufficient City funding to assist in the replacement of the artificial turf. 

City shall make this determination on an annual basis until the earlier of the following 

events: (i) there is a need for replacement of the artificial turf and sufficient available 

funding, as determined by City, to replace the artificial turf for the lighted softball field 

with an Adult Field overlay and City will move forward with the replacement, or (ii) the 

Agreement earlier terminates or expires and City will return the paid Replacement 

Contribution back to Mitty. 
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D. After the Initial Term, a continued Replacement Contribution will not be required 

during the Extension Term, unless parties agree to extend the agreement for an 

additional term. 

SECTION 11. STAFFING OF SOCCER FIELD. 

A. The Parties shall each designate a Field Director to oversee use, clean-up, 

maintenance, repairs and reservations of the lighted softball field and Adult Field 

overlay under this Agreement during each party’s individual Use Period.  The Parties 

shall be responsible for the compensation of their own staff, including all associated 

employee benefits (if any), taxes and insurance.   

B. The designated Field Directors shall be responsible to implement all necessary 

and appropriate health, welfare, safety and security measures during the use and 

operation of the lighted softball field with an Adult Field overlay during Mitty Use Period 

or City Use Period, as applicable.  The Parties agree to be in compliance with all laws, 

rules, regulations, and standards necessary to assure the safety and welfare of those 

using the lighted softball field with an Adult Field overlay. 

C. The City’s Field Director shall be responsible for arrangement, general 

supervision, and monitoring of the social, educational, leisure and recreation programs 

and services to be provided by or through City, at the lighted softball field with an Adult 

Field overlay during the City Use Period.  At all other times and when Mitty uses the 

lighted softball field with an Adult Field overlay during the Mitty Use Period, Mitty’s Field 

Director shall be responsible for arrangement, general supervision, responsibilities and 

monitoring of the educational, sports and recreation programs and services to be 

provided by or through Mitty, at the lighted softball field with an Adult Field overlay.   

SECTION 12. INDEMNIFICATION. 

A. Mitty shall fully defend, indemnify and hold City, its officers, employees and 

agents harmless from and against any claims, costs, loss, damages or liability arising 

out of, relating to, or occurring by reason of anything done or omitted to be done by 

Mitty, including its agents, employees, contractors, invitees or users under or in 
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connection with this Agreement or by any of Mitty’s agents, employees, contractors, 

invitees or users in connection with their use of or presence on the lighted softball field 

or Adult Field overlay or parking lot during the Mitty Use Period. 

B. This Section shall survive expiration or sooner termination of this Agreement. 

SECTION 13. INSURANCE REQUIREMENTS. 

Mitty agrees to have and maintain the policies set forth in the attached Exhibit G, 

entitled “INSURANCE” or to provide a certificate of self insurance.  All Mitty policies, 

endorsements, certificates and/or binders shall be subject to approval by the City’s 

Director of Finance or the Director’s authorized designee (“Risk Manager”) as to form 

and content. These requirements are subject to amendment or waiver if so approved in 

writing by the Risk Manager of the City.  Mitty agrees to provide the City with a copy of 

said policies, certificates, affidavits of insurance and/or endorsements before Mitty 

commences to perform any work under this Agreement.   

SECTION 14. DAMAGE AND DESTRUCTION. 

A. Following Project Completion Date, in the event that the Project is damaged or 

destroyed by fire or other casualty, City may, at its sole option, elect to repair the 

damage to the Project, or to terminate this Agreement pursuant to subsection C below. 

City shall give Mitty written notice of its election within ninety (90) days of the damage or 

destruction of the Project. 

B. If City elects to repair the Project, all conditions applicable to Mitty’s rights 

concerning the construction of the Project shall apply to repairs to these facilities under 

this Section. Upon City’s election to repair the Project, it may repair the Project to such 

reasonable standards as determined by City.  City shall be responsible for all expenses 

of placing fences, enclosures or other structures as City agrees is reasonable to prevent 

people from accessing the Project until the repair or demolition is complete.  
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C. If City elects to terminate this Agreement, the Parties shall have no further 

obligations under this Agreement, except for the Agreement provisions that expressly 

survive termination of this Agreement. City may retain all insurance proceeds it 

receives. Mitty Replacement Contributions paid to the City up to the point of termination 

and Mitty’s Capital Contribution (based upon a 13 year straight line amortization 

schedule) shall be refunded within thirty (30) days. 

SECTION 15. CONDEMNATION. 

A. If the whole Project site shall be taken pursuant to any condemnation proceeding, 

this Agreement shall terminate as of the date that actual physical possession of the 

Project site is taken, and after that date, this Agreement shall terminate and the Parties 

shall be released from all duties, obligations and responsibilities under this Agreement, 

except for those provisions that explicitly survive termination.  In the event of a full taking, 

the City shall be entitled to the entire condemnation award.  Mitty Replacement 

Contributions made up to the point of termination and Mitty’s Capital Contribution 

(based upon a 13 year straight line amortization schedule) shall be refunded within thirty 

(30) days. 

B. If only a part of the Project site is taken pursuant to any condemnation proceeding 

and the remaining portion is suitable for the purposes for which City or Mitty, as 

applicable, was using the Project site prior to the taking, then this Agreement shall, at that 

Party’s option, either terminate in its entirety, or, terminate only as to the part so taken as 

of the date that actual physical possession of such portion of the Project Site is taken, and 

after that date, this Agreement shall terminate with respect to such portion of the Project 

Site taken and the Parties shall be released from all duties, obligations and 

responsibilities under this Agreement, except for those provisions that explicitly survive 

termination.  In the event of a partial taking, the City shall be entitled to the entire 

condemnation award.  Mitty Replacement Contributions made up to the point of 

termination and Mitty’s Capital Contribution (based upon a 13 year straight line 

amortization schedule) shall be refunded within thirty (30) days. 

T-14211.001/851967 22 



 

 

   

 

 

 

 

RD/JVP 

04/27/12 


C. Nothing herein contained shall be deemed or construed to prevent City from 

interposing and prosecuting in any condemnation proceedings any claim or defense, 

including but not limited to a claim for the value of any fixtures or improvements installed 

in or made to the Project Site, or for its costs of moving or loss of business by reason of 

such condemnation.   

SECTION 16. DISPUTE RESOLUTION AND TERMINATION. 

A. The Parties shall first attempt to resolve any dispute arising under this Agreement 

through consultation and mediation, before other dispute resolution methods are 

employed. 

1. A failure or delay by any Party to perform any material term or provision of 

this Agreement constitutes a breach (“Breach”) under this Agreement. 

Breach shall also include (i) any action taken or suffered by Mitty under an 

insolvency or backruptcy act, including the appointment of a receiver to take 

possession of all or substantially all of the assets of Mitty, (ii) a general 

assignment by Mitty for the benefit of creditors, or (iii) loss of Mitty’s corporate 

status as a non-profit. The Party who commits a Breach shall promptly 

commence to cure, correct or remedy with reasonable diligence, and during 

any period of curing shall not be in default of this Agreement unless such cure 

is not completed within a reasonable period of time.  The Breach shall be 

cured within thirty (30) calendar days of the Notice of Breach (as defined 

below) or if unable to be cured within such thirty (30) day period, shall 

commence to be cured within such thirty (30) day period with the cure to be 

completed within a reasonable time period. 

2. In the event of a Breach by any Party, the injured Party shall give written 

notice of Breach (“Notice of Breach”) to the Party in Breach. 

3. Within five (5) working days of receiving the Notice of Breach, the Parties in 

dispute shall meet and attempt to resolve their dispute in good faith and 

consistent with the underlying purposes of the Agreement.  
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4. If the meeting between the Parties does not resolve their dispute, the Parties 

agree to negotiate in good faith to set the matter for mediation with a mutually 

agreed mediator, with said mediation to be held within thirty (30) calendar 

days of the Notice of Breach, unless the Parties agree to extend the deadline. 

The Parties to any such mediation shall share equally in the costs of the 

mediation. 

5. If the mediation following Notice of Breach does not resolve the dispute or 

the Parties cannot reach agreement upon a mediator within the time period 

set forth above, the Parties shall have the right to exercise any and all 

remedies available to it at law or under equity, including, without limitation, the 

right to terminate this Agreement upon written notice to the breaching Party.   

B. Pre-Completion of the Project. 

1. If this Agreement is terminated pursuant to Section 16A as a result of Mitty’s 

Breach at any time prior to the Project Completion Date, Mitty shall reimburse 

City within thirty (30) days all costs or expenses reasonably expended or 

incurred under or in furtherance of this Agreement to the date of the Notice of 

Breach. 

2. In the event that there is insufficient funding to award the construction 

contract or insufficient funding to complete the Project as set forth in Section 

5, either Party may terminate this Agreement with no less than thirty (30) 

calendar days written notice to the other respective Party of its intention to 

terminate this Agreement, and no Party shall have any further obligations 

hereunder unless such obligations explicitly survive termination.  All costs and 

expenses expended or incurred by City for the Project prior to the date of 

termination shall be the responsibility of both Parties based on the 

proportionality of the contribution to the Project.      

C. Post-Completion of the Project. 

1. Without limiting any rights or remedies hereunder, City and Mitty agree that if 

City terminates this Agreement pursuant to Section 16A as a result of Mitty’s 
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Breach at any time on or after the Project Completion Date, the Replacement 

Contribution paid to the City as of the termination date shall be immediately 

forfeited to the City. 

D. Elective Termination. 

City may elect to terminate this Agreement for City’s convenience, at any time and for 

any reason, in which event City shall give Mitty no less than thirty (30) days written 

notice of a termination under this provision of the Agreement.  Following such notice, 

Mitty shall vacate the Project site, and neither Mitty nor City shall have any further 

obligations hereunder unless such obligations explicitly survive termination.  If City 

terminates this Agreement for convenience as provided herein during the Initial Term of 

the Agreement, City shall return to Mitty within thirty (30) days any Mitty Replacement 

Contribution paid to the City as of the date of termination and Mitty’s Capital 

Contribution (based upon a 13 year straight line amortization schedule).   

SECTION 17. SURRENDER OF PROPERTY. 

Upon termination or earlier expiration of this Agreement, Mitty shall surrender to City the 

Project area in good order, condition and repair (except for reasonable wear and tear 

and except as specified otherwise in this Agreement).  If the Project area is not 

surrendered on the last day of the term or earlier termination, Mitty shall defend and 

indemnify City against all loss, damage or liability suffered by City related to Mitty’s 

delay in so surrendering the Project area.   

SECTION 18. ASSIGNMENT AND SUBLETTING. 

A. Mitty shall not assign any rights or duties hereunder in this Agreement without 

the prior written consent of the City.  Additionally, Mitty acknowledges and agrees that 

City, at its sole discretion, may enter into any agreements or permit use of the Park, 

including the lighted softball field with an Adult Field overlay, in any manner City deems 

appropriate that is consistent with this Agreement and does not reasonably interfere 

with Mitty Use Period. 

T-14211.001/851967 25 



  

 

 

 

  

 

 

 

  

  

RD/JVP 

04/27/12 


B. All covenants, promises, conditions, representations, and agreements expressed 

in this Agreement shall be binding on the Party who makes them and on that Party’s 

representatives, successors, and permitted assigns, as authorized herein. 

SECTION 19. WAIVER. 

In no event shall any payment by Mitty or any acceptance of payment or services by 

City hereunder constitute or be construed to be a waiver by City of any Breach of 

covenants or conditions of this Agreement or any default which may then exist on the 

part of Mitty, and the making of any such payment or the acceptance of any such 

payment or services while any such Breach or default exists, shall in no way impair or 

prejudice any right or remedy available to City with respect to such Breach or default. 

The waiver by City of any Breach by Mitty of any of the provisions of this Agreement 

shall not constitute a continuing waiver or a waiver of any subsequent Breach either of 

the same or of another provision of this Agreement. 

SECTION 20. INDEPENDENT CONTRACTOR. 

Under no circumstances shall this Agreement be construed as one of agency, 

partnership, joint venture or employment between Mitty and City.  Each Party 

acknowledges and agrees that it neither has, nor will give the appearance or impression 

of having, any legal authority to bind or commit the other Party in any way. 

SECTION 21. AMENDMENTS. 

Amendments to the terms and conditions of this Agreement shall be requested in writing 

by the Party desiring such revision, and any such adjustment to this Agreement shall be 

determined and effective only upon the mutual agreement in writing of the Parties 

hereto and approved by appropriate authority. 

SECTION 22. SURRENDER OF PROPERTY. 

On the last day of the term or earlier termination of this Agreement, Mitty shall surrender 

to City the Project in good order, condition and repair (except for reasonable wear and 

tear, damage or destruction as specified in Section 14). 
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SECTION 23. TIME OF ESSENCE. 

Time is expressly declared to be of the essence of each and every provision of this 

Agreement. 

SECTION 24. COMPLIANCE WITH LAWS. 

A. Mitty shall comply with all applicable laws, ordinances, codes and regulations 

(collectively “laws”) of the federal, state and local governments, including without 

limitation, any and all laws specified elsewhere in this Agreement.  

B. Mitty shall specifically comply with the provisions of Public Resources Code 

Sections 5163 and 5164 regarding background checks of Mitty employees, agents, 

contractors, subcontractors, and volunteers providing any services, conducting any 

program or activities, or involved in any manner under this Agreement.   

C. The Parties agree that the City does not permit the possession, use, sale or 

consumption of alcoholic beverages, tobacco products, or of any controlled substance 

on City property, including the sports fields, nor at any other facility of the Park, provided 

that a controlled substance may be used pursuant to a valid prescription.   

D. Mitty shall not commit, nor cause to be committed, any waste upon the Park, nor 

any illegal activity, nor any public or private nuisance, nor other act or thing which may 

unreasonably disturb or interfere the enjoyment of any occupant, tenant, patron or 

member of the public using or occupying any portion of the Park.   

E. Mitty shall not discriminate, in any way, against any person on the basis of race, 

sex, color, age, religion, sexual orientation, actual or perceived gender identity, 

disability, ethnicity, national origin, or any other protected classes in connection with or 

related to this Agreement. 

SECTION 25. TAXES ON MITTY’S INTEREST. 

A. Mitty recognizes and understands that this Agreement may create a possessory 

interest subject to property taxation and that Mitty may be subject to property taxation 
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and that Mitty may be subject to payment of property taxes levied on such interest, and 

that such payment shall not reduce any fees due to City hereunder and any such tax 

shall be the liability of and be paid by Mitty. 

SECTION 26. NOTICES. 

Any and all notices or other communications required or permitted by this Agreement or 

by law to be served on or given to either Party hereto by the other Party shall be in 

writing and shall be deemed duly served and given when personally delivered to the 

Party to whom it is directed, or, in lieu of personal service, when deposited in the United 

States mail, first class, postage prepaid, addressed to: 

City: City of San José 
Department of Parks, Recreation and 
Neighborhood Services 
200 E. Santa Clara Street, Tower 9th Floor 
San José, CA 95113 
Attn: Director 

with a corresponding copy to: City Manager’s Office 
200 E. Santa Clara Street, 17th Floor 
San José, CA 95110 
Attn: City Manager 

Mitty: Archbishop Mitty High School 
5000 Mitty Ave 
San José, CA 95129 
Attn: Principal 

with a corresponding copy to: Archbishop Mitty High School 
5000 Mitty Ave 
San José, CA 95129 
Attn: CFO 

Either Party to this Agreement may change its address for purposes of this Section by 

giving notice of the change to the other Party in the manner provided in this Section. 
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SECTION 27. FORCE MAJEURE. 

If either Party shall be delayed or prevented from the performance of any act required 

by this Agreement by reason of acts of God, strikes, lockouts, labor troubles, inability to 

procure materials, Hazardous Materials testing or remediation ordered by any 

governmental entity with authority therefore or other cause, without fault and beyond the 

reasonable control of the party obligated (financial inability excepted), performance of 

such act shall be excused for the period of the delay and the period for the performance 

of any such act shall be extended for a period equivalent to the period of such delay. 

SECTION 28. ENTIRE AGREEMENT. 

This Agreement, including the exhibits attached to this Agreement, constitutes the entire 

agreement between the Parties respecting the Project and Mitty's use and occupancy of 

the sports fields and correctly sets forth the obligations of City and Mitty to each other 

as of the Effective Date. Any agreements or representations not expressly set forth in 

this Agreement shall be null and void. 

SECTION 29. PARTIAL INVALIDITY. 

If any provision of this Agreement is held by a court of competent jurisdiction to be 

either invalid, void or unenforceable, the remaining provisions of this Agreement shall 

remain in full force and effect and unimpaired by the holding.   

SECTION 30. GOVERNING LAW. 

This Agreement shall be governed by and in accordance with the laws of the State of 

California. 

SECTION 31. NONDISCRIMINATION. 

Mitty shall not discriminate, in any way, against any person on the basis of race, sex, 

color, age, religion, sexual orientation, actual or perceived gender identity, disability, 

ethnicity, or national origin, in connection with or related to the performance of this 

Agreement. 
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SECTION 32. HEADINGS. 

The headings of the Sections in this Agreement are merely for the convenience of the 

Parties. 

SECTION 33. COUNTERPARTS. 

This Agreement may be signed in counterparts, each of which shall be deemed an 

original but all of which together shall constitute one and the same Agreement. 

SECTION 34. PROVISIONS REQUIRED BY LAW DEEMED INSERTED. 

Each and every provision of law and clause required by law to be inserted in this 

Agreement shall be deemed to be inserted herein and the Agreement shall be read and 

enforced as though it were included herein; if through mistake or otherwise any such 

provision is not inserted, or is not correctly inserted, then upon application of either 

Party, the Agreement shall forthwith be physically amended to make such insertion or 

correction. 

SECTION 35. WARRANTY OF AUTHORITY. 

Each person below warrants and guarantees that s/he is legally authorized to execute 

this Agreement on behalf of the designated entity. 

SECTION 36. EXHIBITS. 

This Agreement includes the following exhibits that are attached hereto and 

incorporated herein. 

Exhibit A Map of John Mise Park 

Exhibit B Cost Estimate and Conceptual Diagram of Small Soccer Field 

Exhibit C Cost Estimate and Conceptual Diagram of Adult Field 

 Exhibit D Hazardous Materials 
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Exhibit E Maintenance Requirements and Specifications 

Exhibit F Prevailing Wage Form 

Exhibit G Insurance Requirements 

Exhibit H Mitty Use Period Commencement Form 

 Exhibit I Employee Clearance Verification 

APPROVED AS TO FORM: 	 CITY OF SAN JOSE 
a municipal corporation 

JOHNNY V. PHAN 	 DENNIS D. HAWKINS 
Deputy City Attorney 	 City Clerk 

ROMAN CATHOLIC WELFARE 
CORPORATION OF SAN JOSE, a private 
501(c)(3) nonprofit corporation 

Signature 

Print Name 

Title:  
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EXHIBIT B 

PROJECT NAME: MISE PARK SPORTS FIELD RENOVATION- 
SOFTBALL & 55x100 SOCCER FIELD 

DESCRIPTION TOTAL 

DEMOLITION, SITE PREPARATION, EARTHWORK, 
$890,000 

AND DRAINAGE 

CONCRETE AND ASPHALT PAVING, SOCCER 
$340,000 FIELD AND SOFT BALL FIELD FENCING 

SITE ELECTRICAL $252,000 

SYNTHETIC TURF SPORTS FIELD, APPROX. $1,300,000 
110,000 SF & IRRIGATION SYSTEM 

MISCELLANEOUS SITE FURNISHINGS $60,000 

TOTAL ESTIMATED CONSTRUCTION COST $2,842,000 

Construction Contingency (5%) $142,000 

Project Delivery (24%) $700,000 

ESTIMATED TOTAL COSTS OF PROJECT $3,684,000 

The work consists of removing the existing softball field and replacing it 
with a synthetic 300' outfield softball field and a 55x100 yd. soccer field, 
perimeter fencing with gates, backstop, dugouts, bleachers, portable 
soccer goals, and irrigation.  Additional parking (30 spaces) will be 
added to the existing parking lot to create a total of 66 parking spaces. 
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EXHIBIT C 

PROJECT NAME: MISE PARK SPORTS FIELD RENOVATION- 
SOFTBALL & 75x120 ADULT FIELD 

DESCRIPTION TOTAL 

DEMOLITION, SITE PREPARATION, EARTHWORK, 
$980,000 

AND DRAINAGE 

CONCRETE AND ASPHALT PAVING, SOCCER 
$360,000 FIELD AND SOFT BALL FIELD FENCING 

SITE ELECTRICAL $266,000 

SYNTHETIC TURF SPORTS FIELD, APPROX. 134,000 $1,600,000 
SF & IRRIGATION SYSTEM 

MISCELLANEOUS SITE FURNISHINGS $66,000 

TOTAL ESTIMATED CONSTRUCTION COST $3,272,000 

Construction Contingency (5%) $164,000 

Project Delivery (20%) $700,000 

ESTIMATED TOTAL COSTS OF PROJECT $4,136,000 

The work consists of removing the existing softball field and replacing it with 
a synthetic 300' outfield softball field and a 75x120 yd. soccer field, perimeter 
fencing with gates, backstop, dugouts, bleachers, portable soccer goals, and 
irrigation. Additional parking (30 spaces) will be added to the existing parking 
lot to create a total of 66 parking spaces.  
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EXHIBIT D 

DEFINITION OF HAZARDOUS MATERIALS 

For purposes of this Agreement, the term “Hazardous Materials” shall mean any and all 
(a) substances, products, by-products, waste, or other materials of any nature or kind 
whatsoever which is or becomes listed, regulated or addressed under any 
Environmental Laws (defined below), and (b) any materials, substances, products, by-
products, waste, or other materials of any nature or kind whatsoever whose presence in 
and of itself or in combination with other materials, substances, products, by-products, 
or waste may give rise to liability under any Environmental Law or any statutory or 
common law theory based on negligence, trespass, intentional tort, nuisance, strict or 
absolute liability or under any reported decisions of any state or federal court; and (c) 
any substance, product, by-product, waste or any other material which may be 
hazardous or harmful to the air, water, soil, environment or affect industrial hygiene, 
occupational, health, safety and/or general welfare conditions, including without 
limitation, petroleum and/or asbestos materials, products, by-products, or waste. 

The term “Environmental Laws” shall mean and include all federal, state, and local laws, 
statutes, ordinances, regulations, resolutions, decrees, and/or rules now or hereinafter 
in effect, as may be amended from time to time, and all implementing regulations, 
directives, orders, guidelines, and federal or state court decisions, interpreting, relating 
to, regulating or imposing liability (including, but not limited to, response, removal, 
remediation and damage costs) or standards of conduct or performance relating to 
industrial hygiene, occupational, health, and/or safety conditions, environmental 
conditions, or exposure to, contamination by, or clean-up of, any and all Hazardous 
Materials, including without limitation, all federal or state, or environmental clean-up 
statutes. 
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EXHIBIT E  

MAINTENANCE SERVICES AND SPECIFICATIONS 


I. GENERAL 

A. Scope of Work 

Mitty shall furnish all supervision, labor, material, equipment and transportation required 
to maintain the Park, including the Park improvements, in a safe, clean, functional, and 
attractive condition throughout the term of this Agreement.  All Maintenance Services 
shall be performed in accordance with all procedures set forth in operating manuals and 
warranty documentation for the care and preservation of any Park improvements, 
applicable maintenance standards of the Park improvements, City park maintenance 
standards, and in conformance with all applicable laws and regulations relating to 
maintenance and repairs of the Park improvements.      

B. Work Force 

1. 	 Mitty shall designate one (1) qualified representative with 
experience in playfield and facility management to (1) meet with the 
City on a quarterly basis at the Park, (2) be available by telephone 
for any emergency; (3) schedule and coordinate maintenance and 
repairs required under this Agreement; (4) coordinate and prepare 
pesticide and incident reports; and (5) address and respond to any 
questions or concerns that may arise during the performance of this 
Agreement. 

2. 	 All Mitty employees, agents, representatives, contractors or 
subcontractors (“Work Force”) to perform Maintenance Services 
under this Agreement shall be personally presentable at all times. 
All Work Force shall be competent and qualified, and shall be U.S. 
citizens or have the legal right to work in the United States. 

3. 	 All Work Force personnel shall be qualified to perform the duties 
assigned to them by Mitty and possess the requisite licenses and 
necessary permits to perform such Maintenance Services.  All 
Work Force shall conduct themselves at all times in a courteous 
and businesslike manner. 

4. 	 Mitty represents and warrants to City that any Work Force 
personnel retained to perform Maintenance Services shall not have 
any criminal record for offenses related to the possession or use of 
controlled substances, sex offenses or any criminal offense 
involving violence. 
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5. 	 All Work Force personnel shall wear clothing or a nametag, which 
bears Mitty’s name, or if an approved subcontractor, the clothing 
shall bear the subcontractor’s name.  The clothing worn by Mitty’s 
personnel shall be appropriate for the work assigned and shall give 
Mitty’s staff a neat and professional appearance. Mitty’s vehicles 
shall have appropriate identification as approved by the PRNS 
Director. Mitty’s vehicles will not be allowed on the Park without the 
appropriate parking permit displayed on the dashboard. 

C. Days and Hours of Services 

Maintenance Services shall be performed on Monday, Tuesday, Wednesday, Thursday, 
Friday, Saturday and Sunday between 6:30 a.m. and 6:00 p.m., unless in an emergency 
or approved by the City. If the sports field and/or portions of the park are in use for an 
activity approved by the City, Mitty shall not perform any maintenance activities in areas 
that would disrupt the approved activity. 

D. Materials 

All materials shall be approved in advance by PRNS Director. Mitty will meet all 
Agricultural licensing and reporting requirements. 

E. Compliance 

1. 	 Mitty shall comply with all City rules, regulations, and policies 
relating to park use, park hours, and special permitted park 
activities at the Park. Nothing herein shall give the City authority to 
alter, revise, or otherwise restrict the public use of the Park. 

2. 	 Mitty, or its contractor, shall be solely responsible for, and will pay, 
any excise, taxes, fees, contributions, or charges applicable to the 
conduct of its business or which may be levied on the Maintenance 
Services hereunder. 

3. 	 Mitty may not make any improvements, alterations, additions, or 
changes to the Park other than the storage facility described in 
Section 4.C and any normal maintenance as described in Exhibit E 
and in furtherance of providing agreed upon Maintenance Services 
without obtaining City’s prior written consent upon such terms as 
City in its discretion may deem appropriate.  Alterations which 
involve structural changes to the Park may be required to be 
approved in advance by City Council. Alterations which are non-
structural changes to the Park Property may be approved by PRNS 
Director. 
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II. PARK CLEANUP, HEALTH AND SAFTEY 

A. Mitty shall ensure the park improvements and Park are clean, safe, 
functional and attractive by performing the Maintenance Services as outlined in Exhibit 
E-2, attached hereto and incorporated herein. 

B. Mitty shall promptly report to City any conditions at the Park that may pose 
a health and safety risk to the public within four (4) hours of the inspection.  Mitty shall 
secure the area to prevent public access until such time that the health or safety risk is 
resolved. 

C. Mitty shall identify and notify PRNS in writing of any required removal 
and/or repairing of park improvements. 

D. Mitty shall identify and immediately remove and/or repair any potentially 
dangerous conditions or safety hazards, i.e. broken glass, exclusive of any items which 
are City’s obligation under this Agreement. 

III. IRRIGATION AND HARDSCAPE MAINTENANCE 

A. Mitty shall perform the scheduled Landscape, Irrigation and Hardscape 
Maintenance of the Park as outlined in Exhibit E-2, attached hereto. 

B. Mitty shall provide all necessary care to maintain healthy, resilient and 
aesthetically pleasing landscaping and turf as approved by City. 

C. Mitty shall prune and trim shrubs, as required, to maintain appealing, 
healthy, and growing trees and shrubs as approved by City.  All pruning shall be 
performed by qualified, professional personnel using industry recognized and approved 
methods and techniques. 

D. Tree stakes are to be inspected twice per year in the Spring and Fall as 
conditions require and adjusted as necessary. 

E. Ivy and selected groundcover shall be trimmed to a height of six (6) to 
eight (8) inches each in the winter for rejuvenation as approved by City. 

F. Mitty shall fertilize turf, trees and ground cover plantings once a year or as 
individually if plant health condition requires. 

G. Plants or turf areas that are in a state of decline or dead shall be brought 
to City’s attention immediately and may be replaced at City’s sole cost, and is not Mitty’s 
responsibility. 
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H. Mitty shall maintain an irrigation schedule that provides adequate moisture 
for optimal growth and plant health as approved by City.  Any watering shall be done at 
night in multiple, staged applications in order to avoid standing water longer than twelve 
(12) hours in general turf areas.   

I. The Parties shall be responsible to maintain a functional irrigation system. 
City shall be responsible for maintaining valves, and lateral and main irrigation lines. 
Mitty shall be responsible for maintenance of irrigation heads.  Any repairs or 
replacement of irrigation heads shall be completed by Mitty within three (3) calendar 
days and repairs to valves, lateral and main lines shall be made by City. 

J. Vandalism or accidental damage to any controller or sprinkler shall be 
reported promptly to City. 

K. Faulty water meters and backflow preventers shall be reported promptly to 
City. 

L. Mitty shall schedule controllers and shall be instructed by City on how to 
turn off the system in case of emergency. 

IV. DRAINAGE MAINTENANCE  

Mitty shall perform the scheduled Drainage Maintenance of the Park as outlined in 
Exhibit E-2, attached hereto. 

V. OTHER MISCELLANEOUS SERVICES INCLUDED IN THIS AGREEMENT 

A. In the event Mitty observes that maintenance or repairs are required for 
the plumbing, electrical, and gas infrastructure as described in this section, Mitty shall 
promptly notify the City in writing and any repairs required shall be the sole cost of the 
City. 

B. Mitty shall be responsible for any repairs under this Exhibit E or as listed 
in Exhibit E-2, unless explicitly stated otherwise, if the parts for such repairs, as 
approved by City, do not exceed an accumulated total of Ten Thousand Dollars 
($10,000.00) in any given calendar year.   

C. Mitty shall perform such other tasks as agreed to by the parties after each 
quarterly meeting between City and Mitty’s maintenance contractor(s)/facilities 
manager. 

VI. INTEGRATED PEST MANAGEMENT (IPM)  
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IPM is a decision making process for managing pests that uses monitoring to determine 
pest injury levels and combines biological, cultural, physical and chemical tools to 
minimize health, environmental and financial risks.  IPM emphasizes the use of 
extensive knowledge about the target pests, such as infestation thresholds, life 
histories, environmental requirements and natural enemies to compliment and facilitate 
biological and other natural control measures of pests.  IPM uses the least toxic 
pesticides only as a last resort for controlling pests.  

A.	 Compliance with City IPM Policy 

Mitty shall obtain and comply with all requirements of the City of San José’s Integrated 
Pest Management (IPM) policy (Exhibit E-1). Mitty shall apply all pesticides with 
extreme care to avoid any hazard to persons, pets, property and the environment.   

B.	 Best Management Practices (BMPs) and Standard Operating Procedures 
(SOPs) 

Mitty shall obtain and comply with pest specific City BMPs and SOPs (Exhibit E-1). If 
Mitty wishes to propose the use of other BMPs and SOPs, Mitty must submit a copy of 
the proposed BMPs and SOPs in writing to PRNS Director for review and approval. 
City approval of BMPs and SOPs will be based on degree of conformance with the City 
IPM Policy, BMPs and SOPs. 

C.	 Use of Pesticides 

Mitty shall comply with all federal, state and local rules and regulations that govern the 
use of pesticides, including the City of San José’s IPM Policy.  Pesticides utilized for 
control of pests on City property shall have current EPA registration and be applied in 
strict accordance with label directions. All pesticide use on City property shall be 
subject to advance approval by PRNS Director. 

D. 	 Pesticide Approval and Application 

1.	 As required by law, each person performing pest control activities 
shall be certified by the State of California. 

2.	 All recommendations for pest control must be in compliance with 
the current Integrated Pest Management policies and guidelines of 
City of San José. 

3.	 All pesticide applications shall receive advance approval from the 
PRNS Director. 

4.	 Mitty shall provide written recommendations from a licensed 
California pest control advisor (PCA) for any pesticides approved 
for use on City of San José property. 

5.	 Mitty, its subcontractor who applies Class I pesticides shall possess 
a qualified applicator certificate (QAC) from the State. This 
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certification (silver card) and written pesticide recommendations 
shall be with the employee/subcontractor while applying any 
pesticides. 

6.	 Mitty or its subcontractor who oversee the application of pesticides 
shall possess a qualified application license (QAL) from the State. 
This license (brown card) and written pesticide recommendations 
shall be with the individual while supervising any pesticide 
application on City property. 

E.	 Pesticide Use Reporting 

Mitty or its subcontractor shall submit pest management reports to the City as required. 
The report shall contain the following information: 

o	 Date and time of pesticide application or service* 
o	 Site of the pesticide application* (and Project ID/Purchase order, if 

applicable) 
o	 Manufacturer and name/formulation of product applied* 
o	 Pesticide EPA registration number* 
o	 Targeted Pest* 
o	 Amount of product applied* 
o	 City Generated Contract Reference Number (City contract tracking 

number) 
o	 Date and time of receipt of request 
o	 Name of site contact 
o	 Prevention and other non-chemical methods of control used* 
o	 Recommendations for future prevention* 
o	 Recommendation for continued treatment based on IPM (including 

cause of problem, source of pest entry to facility, etc.) 
o	 Square footage of area serviced 
o	 Reports shall be supplied in Microsoft Excel, Access or other approved 

format. 
o	 The report shall include information for San José municipal property 

only. 

(* Indicates required field for Stormwater tracking purposes) 

F.	 Evidence of Training 

Mitty or its subcontractor shall demonstrate evidence of recent IPM training, to the 
maximum extent feasible. 

G.	 Restricted Pesticides 

T-14211.001/847191 E-6 



 

  

 

 
 

 
  

   
 

 
 

 
 

 

 
 
 
 
 
 
 
 
 

RD/JVP 

03/22/12 


Before Mitty or its subcontractor can apply a California Restricted Material on a City of 
San José site, Mitty or its subcontractor must first obtain a copy of the City of San 
José’s Restricted Use Materials Permit that will be provided by the contract manager. 
Before the application can be made, the operator must notify PRNS Director twenty-four 
(24) hours in advance of the application.  Mitty or its subcontractor must provide PRNS 
Director with a copy of the notice of intent per site. This should correlate to the monthly 
usage report also provided by Mitty. 

H. Licenses and Permits 

Mitty or Mitty’s approved subcontractor, shall maintain all required licenses and permits, 
including any State Landscape Contractor’s license and valid Pest Control Operator’s 
License for any applicable Maintenance Services under this Agreement.  Mitty will 
comply with all other license and permit requirements of the City, State and Federal 
Governments, as well as all other requirements of law.  Mitty shall provide a copy of all 
such licenses to City prior to the commencement of any Maintenance Services under 
this Agreement and Mitty shall provide City with updated copies of such licenses on or 
before January 30th of every year. 

I. Taxes 

Mitty agrees to pay all applicable taxes, including sales tax on material supplied where 
applicable. 
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EXHIBIT E-2 
MISE PARK 

MAINTENANCE SERVICE LEVEL  

TASK DESCRIPTION 
BASIC SERVICE LEVEL –  

FREQUENCY 
Park Cleanup, Health & Safety Inspection 

Health and Safety Inspections 

Inspect all parts of the Park, identify 
any health and safety concerns, and 
immediately remove, repair, and/or 
address any dangerous or potentially 
dangerous conditions or safety 
hazards, i.e. broken glass. 

Daily. 

Refuse Removal 

Remove all trash, debris and other 
articles from the Park and remove all 
trash and debris from trash 
receptacles, place in City dumpster 
and replace garbage bags from trash 
receptacles. 

Three (3) times per week. 

Graffiti Abatement 
Immediate removal of graffiti by 
washing, cleaning, and repainting (with 
matching paint) of affected areas. 

Within 48 hours (gang/profanity/obscenity 
must be removed within 24 hours). 

 Landscape, Irrigation & Hardscape Maintenance 

Mow Natural Turf 

Mow natural turf during the months of 
March 1st through October 31st and 
blow and remove any debris on 
pathways/walkways. 

One (1) time per week. 

Mow natural turf during the months of 
November 1st through February 28th 

and blow and remove debris on 
pathways/walkways. 

Two (2) times per month. 
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BASIC SERVICE LEVEL –  
TASK DESCRIPTION FREQUENCY 

Trim and Edge Natural Turf 
Trim and power edge natural turf 
perimeter and blow and remove 
clippings. 

Two (2) times per month. 

Leaf Removal 

Rake, blow, collect and dispose of 
leaves during the months of March 1st 

through October 31st. 
One (1) time per month. 

Rake, blow, collect and dispose of 
leaves during the months of November 
1st through February 28th. 

Two (2) times per month. 

Abate Weeds in Turf Areas 

Abate broadleaf weeds by applying 
City approved herbicide to turf and 
submit required monthly pesticide use 
reports to City. 

Four (4) times per year. 

Abate Weeds in Non-Turf 
Areas 

Spray tree basins, skinned areas and 
natural areas and submit required 
monthly pesticide use reports to City.   

Three (3) times per year. 

Hedging Hedging to retain shape, fullness. Two (2) times per year. 

Aerate Natural Turf 
Aerate turf using tractor-mounted 
aerator. 

Two (2) times per year. 

Fertilize Natural Turf 
Apply fertilizer (winter formulation & 
spring formulation) to turf using a 
spreader. 

Two (2) times per year. 

Overseed Natural Turf 
Top dress and seed turf; perform spot 
area repairs. 

One (1) time every two years with spot repair 
as needed. 

Renovate Natural Turf 
Fence off project area, fill low spots, 
aerate, de-thatch, re-seed or re-sod. 

One (1) time every four years or as needed. 
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BASIC SERVICE LEVEL –  
TASK DESCRIPTION FREQUENCY 

Artificial Turf Maintenance 

Brush, aerate, rake and sweep per 
manufacturer’s specifications. Inspect 
seams and monitor for need for infill 
topdressing. Rinse turf to remove 
organic matter. 

Brush, aerate, rake and sweep per 
manufacturer’s specifications. Inspect seams 
and topdressing quarterly. 

Rinse turf as needed. 

Emergency tree 
trim/prune/removal 

Notify City of any emergency trimming 
or removal identified within 4 hours. 

As needed. 

Maintain landscape plantings Trim and fertilize. Two (2) times per year. 

Blow pedestrian walkways / 
pathways 

Clean hardscape around facilities. 

One (1) time per month plus 6 extra cycles 
per year during periods of heavy use. 

Two(2) times per month during the winter 
season. 

Irrigate park 
Water turf and landscape according to 
industry standards to maintain plant 
materials and save water. 

As needed. 

Maintain and repair irrigation 
systems 

Check system and report any 
problems with valves, main lines or 
lateral lines to City immediately. Adjust 
and repair sprinkler heads as needed. 

Two (2) times per month during 8 warm 
weather months plus twice during the 4
month winter season. 

Backflow preventer testing 
Perform annual backflow preventer 
test. 

One (1) time per year. 

Maintain drinking fountains 
Perform routine cleaning and check 
drainage. Report drainage and 
operational problems to City. 

Twice a week. 
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BASIC SERVICE LEVEL –  
TASK DESCRIPTION FREQUENCY 

Power wash surfaces 
Clean picnic tables, bbq pits, and hard 
surfaces. 

One (1) time per year and as needed. 

Vector control 
Provide rodent control and removal to 
maintain safe and attractive 
landscape. 

As needed. 

Coordination 

Program Supervision 

Participate in scheduled City/Mitty 
quarterly park inspections. 
Troubleshoot park inspections issues 
& implement corrective action. 
Compile and report relevant items, e.g. 
use of chemical pesticides/herbicides, 
and repair of equipment as needed. 

Four (4) times per year and as needed. 

Infrastructure Repair 

Park Infrastructure Repairs 
Coordinate with City for repair of Park 
improvements. 

As needed. 
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EXHIBIT F
 
WAGE POLICY
 

AGREEMENT TITLE: 


CONTRACTOR 
Name and Address: 

AGREEMENT  

BETWEEN 


THE CITY OF SAN JOSE 

AND 


THE ROMAN CATHOLIC WELFARE CORPORATION OF SAN 

JOSE (ARCHBISHOP MITTY HIGH SCHOOL) FOR THE FUNDING, 


RENOVATION,  AND JOINT USE OF A SPORTS FIELD AND 

MAINTENANCE OF JOHN MISE PARK 


Roman Catholic Welfare Corporation of San Jose 

5000 Mitty Way 


San Jose, CA 95129 


By executing this Addendum, The Roman Catholic Welfare Corporation of San Jose 
acknowledges and agrees that the work performed pursuant to the above referenced Agreement 
or Service Order is subject to all applicable provisions. 

Payment of Minimum Compensation to Employees. The Roman Catholic Welfare Corporation 
of San Jose (“Mitty”) shall be obligated to pay not less than the General Prevailing Wage Rate 
for any and all work or services performed pursuant to the Agreement between the City of San 
Jose and Roman Catholic Welfare Corporation of San Jose. 

A. Prevailing Wage Requirements. 	California Labor Code and/or Resolutions of the San Jose 
City Council require the payment of not less than the general prevailing rate of per diem 
wages and rates for holiday and overtime and adherence to all labor standards and 
regulations. The General Prevailing Wage Rates may be adjusted throughout the term of 
this Agreement.  Notwithstanding any other provision of this Agreement, Mitty shall not be 
entitled to any adjustment in compensation rates in the event there are adjustments to the 
General Prevailing Wage Rates. 

B. Reports. Mitty shall file a completed and executed copy of this Addendum with the 
Department of Parks, Recreation & Neighborhood Services who shall provide Mitty with 
compliance documents to be completed and returned (with supporting documentation) to the 
Office of Equality Assurance. These documents must be returned within 10 days of receipt. 
Mitty shall not perform on site work on this contract until labor compliance documents are filed.  
Mitty shall also report additional information, including certified payrolls, as requested by 
Office of Equality Assurance to assure adherence to the Policy.  

C. Coexistence with Any Other Employee Rights.  These provisions shall not be construed to 
limit an employee’s ability to bring any legal action for violation of any rights of the employee. 
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D. Audit Rights. All records or documents required to be kept pursuant to this Agreement to 
verify compliance with the Prevailing Wage Requirement shall be made available for audit at no 
cost to City, at any time during regular business hours, upon written request by the City 
Attorney, City Auditor, City Manager, or a designated representative of any of these officers. 
Copies of such records or documents shall be provided to City for audit at City Hall when it is 
practical to do so. Otherwise, unless an alternative is mutually agreed upon, the records or 
documents shall be available at Mitty’s address indicated for receipt of notices in this 
Agreement. 

E. Enforcement. 

1. General. Mitty acknowledges it has read and understands that, pursuant to the terms and 
conditions of this Agreement, it is required to comply with the Prevailing Wage 
Requirement and to submit certain documentation to the City establishing its compliance 
with such requirement (“Documentation Provision”).  Mitty further acknowledges the 
City has determined that the Prevailing Wage Requirement promotes each of the 
following (collectively “Goals”): 

a.	 It protects City job opportunities and stimulates the City’s economy by reducing the 
incentive to recruit and pay a substandard wage to labor from distant, cheap-labor 
areas. 

b.	 It benefits the public through the superior efficiency of well-paid employees, 
whereas the payment of inadequate compensation tends to negatively affect the 
quality of services to the City by fostering high turnover and instability in the 
workplace. 

c.	 Paying workers a wage that enables them not to live in poverty is beneficial to the 
health and welfare of all citizens of San Jose because it increases the ability of such 
workers to attain sustenance, decreases the amount of poverty and reduces the 
amount of taxpayer funded social services in San Jose. 

d.	 It increases competition by promoting a more level playing field among contractors 
with regard to the wages paid to workers. 

2. 	 Remedies for Mitty’s Breach of Prevailing Wage Provisions. 

a.	 RESTITUTION:  Mitty agrees that in the event of a breach of its obligations it will 
pay any amounts underpaid in violation of the required payments and City’s 
administrative costs and liquidated damages and, in the case of financial assistance, 
to refund any sums disbursed by the City. 

b.	 LIQUIDATED DAMAGES FOR BREACH OF PREVAILING WAGE 
PROVISION: Mitty agrees its breach of the Prevailing Wage Requirement would 
cause the City damage by undermining the Goals, and City’s damage would not be 
remedied by Mitty’s payment of restitution to the workers who were paid a 
substandard wage. Mitty further agrees that such damage would increase the greater 
the number of employees not paid the applicable prevailing wage and the longer the 
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amount of time over which such wages were not paid. The City and Mitty mutually 
agree that making a precise determination of the amount of City’s damages as a 
result of Mitty’s breach of the Prevailing Wage Requirement would be impracticable 
and/or extremely difficult. THEREFORE, THE PARTIES AGREE THAT, IN 
THE EVENT OF SUCH A BREACH, CONTRACTOR SHALL PAY TO THE 
CITY AS LIQUIDATED DAMAGES THE SUM OF THREE (3) TIMES THE 
DIFFERENCE BETWEEN THE ACTUAL AMOUNT OF WAGES PAID 
AND THE AMOUNT OF WAGES THAT SHOULD HAVE BEEN PAID. 

ADDITIONAL REMEDIES:  Mitty agrees that in addition to the remedies set forth above City 
retains the right to suspend or terminate the Agreement for cause and to debar Mitty or its 
subcontractors from future City contracts and/or deem the recipient ineligible for future financial 
assistance. 

City Mitty 


By_______________________________ By_______________________________ 

Name Name: 

Title:  Title: 

Date:_____________________________ Date:_____________________________ 
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EXHIBIT G 

INSURANCE 

Mitty and/or its subcontractor, at their sole cost and expense, shall procure and maintain 
for the duration of this Agreement insurance against claims for injuries to persons or 
damages to property which may arise from, or in connection with, the performance of 
the Maintenance Services hereunder, by Mitty and on behalf of Mitty, its agents, 
representatives, employees or subcontractors. 

A. 	 Minimum Scope of Insurance 

Coverage shall be at least as broad as: 

1. 	 The coverage provided by Insurance Services Office Commercial General 
Liability coverage (“occurrence”) Form Number CG 0001; and 

2. 	 The coverage provided by Insurance Services Office Form Number CA 
0001 covering Automobile Liability.  Coverage shall be included for 
owned, non-owned and hired automobiles; and 

3. 	Workers' Compensation insurance as required by the California Labor 
Code and Employers Liability insurance. 

There shall be no endorsement reducing the scope of coverage required above 
unless approved in writing by City’s Risk Manager. 

B. 	 Minimum Limits of Insurance 

Mitty and/or Mitty’s Subcontractor shall maintain limits no less than: 

1. 	 Commercial General Liability: Two Million Dollars ($2,000,000) per 
occurrence for bodily injury, personal injury, and property damage.  If 
Commercial General Liability Insurance or other form with a general 
aggregate limit is used, either the general aggregate limit shall apply 
separately to this project/location or the general aggregate limit shall be 
twice the required occurrence limit. 

2. 	Automobile Liability:  One Million Dollars ($1,000,000) combined single 
limit per accident for bodily injury and property damage; and 

3. 	 Workers' Compensation and Employers Liability:  Workers' Compensation 
limits as required by the California Labor Code and Employers Liability 
limits of One Million Dollars ($1,000,000) per accident.  Coverage shall be 
endorsed to state carrier waives its rights of subrogation against the City, 
its officials, employees, agents and contractors. 
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C. 	 Deductibles and Self-Insured Retentions 

Any deductibles or self-insured retentions must be declared to, and approved by City's 
Risk Manager. At the option of City, either:  the insurer shall reduce or eliminate such 
deductibles or self-insured retentions as respects City, its officers, employees, agents 
and Mitty; or Mitty shall procure a bond guaranteeing payment of losses and related 
investigations, claim administration and defense expenses in an amount specified by 
the City’s Risk Manager. 

D. 	 Other Insurance Provisions 

The policies are to contain, or be endorsed to contain, the following provisions: 

1. Commercial General Liability and Automobile Liability Coverages 

a. 	 The City of San Jose, its officers, employees, agents and 
contractors are to be covered as additional insureds as respects: 
Liability arising out of activities performed by or on behalf of, Mitty 
and/or Mitty’s Subcontractors; products and completed operations 
of Mitty and/or Mitty’s Subcontractors; premises owned, leased or 
used by Mitty and/or Mitty’s Subcontractors; and automobiles 
owned, leased, hired or borrowed by Mitty and/or Mitty’s 
Subcontractors.  The coverage shall contain no special limitations 
on the scope of protection afforded to City, its officers, employees, 
agents and contractors. 

b. 	 Mitty’s and/or Mitty’s Subcontractors insurance coverage shall be 
primary insurance as respects City, its officers, employees, agents 
and contractors. Any insurance or self-insurance maintained by 
City, its officers, employees, agents or contractors shall be excess 
of Mitty’s and/or Mitty’s Subcontractors insurance and shall not 
contribute with it. 

c. 	 Any failure to comply with reporting provisions of the policies by 
Association shall not affect coverage provided City, its officers, 
employees, agents, or contractors. 

d. 	 Coverage shall state that Mitty’s and Mitty’s Subcontractor’s 
insurance shall apply separately to each insured against whom 
claim is made or suit is brought, except with respect to the limits of 
the insurer's liability. 

e. 	 Coverage shall contain a waiver of subrogation in favor of the CITY, 
its officials, employees, agents and contractors. 
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2. 	 Coverage shall be endorsed to state carrier waives its rights of 
subrogation against the City, its officials, employees, agents and 
contractors. 

3. 	All Coverages 

Each insurance policy required by this Agreement shall be endorsed to state that 
coverage shall not be suspended, voided, canceled, or reduced in limits except 
after thirty (30) days' prior written notice has been given to City, except that ten 
(10) days’ prior written notice shall apply in the event of cancellation or non
payment of premium. 

E. 	 Acceptability of Insurers 

Insurance is to be placed with insurers acceptable to City's Risk Manager. 

F. 	 Verification of Coverage 

Mitty shall furnish City with certificates of insurance and with original endorsements 
affecting coverage required by this Agreement through its Subcontractor.  The 
certificates and endorsements for each insurance policy are to be signed by a person 
authorized by that insurer to bind coverage on its behalf. 

Proof of insurance shall be mailed to the following address or any subsequent address 
as may be directed in writing by the Risk Manager: 

CITY OF SAN JOSE – Finance 
    Risk Management 

200 East Santa Clara Street, 13th Floor Tower 
    San Jose, California 95113-1905 

G. 	 Subcontractors 

Mitty shall include all contractors or subcontractors as insured under its policies or shall 
obtain separate certificates and endorsements for each subcontractor. 
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EXHIBIT H 


MITTY USE PERIOD COMMENCEMENT FORM 


CONFIRMATION OF COMMENCEMENT OF MITTY USE PERIOD RELATED TO THE 


AGREEMENT BETWEEN THE CITY OF SAN JOSE AND THE ROMAN CATHOLIC 


WELFARE CORPORATION OF SAN JOSE
 

The Parties agree as follows: 

Mitty Use Period commenced on  (insert date) , and shall expire on 

(insert date) . The Initial Term of the Agreement shall expire on        (insert date). 

Roman Catholic Welfare Corporation of San City of San Jose, a municipal corporation 
Jose 

By_______________________________ By_______________________________ 
Name: Name:  
Title: Title:  
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EXHIBIT I 

EMPLOYEE CLEARANCE VERIFICATION 

If MITTY provides services involving minors, and as a CITY-approved method of 
complying with the provisions contained in this Agreement, MITTY shall conduct a 
criminal background check through the database of the California Department of 
Justice, and an FBI criminal database or equivalent national database as approved in 
writing by MITTY’s liability insurance provider, on each of its employees and volunteers 
who have supervisory or disciplinary authority over minors.  

MITTY shall also comply with the provisions of the Child Abuse and Neglect Reporting 
Act, California Penal Code Section 11164 et. seq. Additionally, MITTY certifies to the 
following: 

1. Any and all personnel employed or retained by MITTY in conducting the 
operations of MITTY’s program shall be qualified to perform the duties assigned 
to them by MITTY. MITTY agrees that MITTY shall not at any time allow its 
employees or volunteers to be in any position with supervisory or disciplinary 
authority over minors, if they have been convicted of any offense identified in 
California Public Resources Code Section 5164 (copy attached). 

CITY and MITTY understand that results of background checks on minors may 
be confidential under state law. Therefore, all employees or volunteers must be 
at least 18 years of age if they are to be in a position having supervisory or 
disciplinary authority over any minor. 

If MITTY intends to have employees or volunteers under the age of 18 providing 
services under this Agreement, MITTY shall maintain  and make available to 
CITY, if requested, guidelines, procedures or policies, that safeguard and ensure 
that no employees or volunteers under the age of 18 will be providing services 
under this Agreement unsupervised,  and further, MITTY shall ensure that none 
of its employees or volunteers under 18 years of age have any supervisory or 
disciplinary authority over any minor, as such term is used in California Public 
Resources Code Section 5164. 

2. MITTY shall be responsible for ensuring that no person who has supervisory or 
disciplinary authority over minors, who is paid or unpaid by MITTY shall be 
permitted to provide services unless appropriate background checks, including 
fingerprints, have been performed prior to the beginning of services under this 
Agreement, and the person meets the standards set forth above.  If requested by 
CITY, and to the extent allowed by law, MITTY shall promptly provide 
documentation listing each person that has provided or is providing services 
hereunder involving supervision or disciplinary authority over minors, and 
certifying that the MITTY has conducted the proper background check on such 
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person or persons, and each of the named persons is legally permitted to 
perform the services described in this Agreement.  Regardless of whether such 
documentation is requested or delivered by MITTY, MITTY shall be solely 
responsible for compliance with the provisions of this Section. 

3. That no person paid or unpaid by MITTY shall be permitted to provide services 
requiring contact with children or providing food concessionaire services or other 
licensed concessionaire services in that area, unless MITTY has complied with 
the TB testing requirements set forth in Section 5163 of the California Public 
Resources Code (copy attached), verifying that the person or persons has 
provided evidence/verification of a negative TB skin test reading less than 2 (two) 
years old (if newly hired) or within 4 (four) years (if current employee) of the date 
of execution of this Agreement and every 4 years thereafter, if the term of this 
Agreement exceeds 4 years.  For persons with a positive TB skin test reading, a 
physician’s medical clearance must be obtained prior to services being provided 
as specified above. MITTY shall keep on file each "Certificate" of clearance for 
the persons described above, and shall also make available a copy of each 
Certificate to CITY, if requested and allowed by law.  “Certificate” means a 
document signed by a licensed examining physician and surgeon or a notice 
from a public health agency or unit of the tuberculosis association which 
indicates freedom from active tuberculosis. 

4. MITTY understands that if services are rendered on a school site, there may be 
additional requirements that may apply including without limitation, requirements 
under the California Education Code. MITTY, acknowledges that it is MITTY’s 
sole responsibility to comply with all applicable laws, regulations and licensing 
requirements in MITTY’s provision of services hereunder.  

By signing below, the Roman Catholic Welfare Corporation of San Jose verifies that it 
has read and agrees to the above: 

Signature Date 

(Please print name and title) 

(Please print name of organization) 
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CALIFORNIA PUBLIC RESOURCES CODE SECTION 5164  


5164. (a) (1) A county or city or city and county or special district shall not hire a person 
for employment, or hire a volunteer to perform services, at a county or city or city and 
county or special district operated park, playground, recreational center, or beach used 
for recreational purposes, in a position having supervisory or disciplinary authority over 
any minor, if that person has been convicted of any offense specified in paragraph (2). 

(2) (A) Violations or attempted violations of Section 220, 261.5, 262, 273a, 273d, or 
273.5 of the Penal Code, or any sex offense listed in Section 290 of the Penal Code, 
except for the offense specified in subdivision (d) of Section 243.4 of the Penal Code.   
(B) Any felony or misdemeanor conviction specified in subparagraph(C) within 10 years 
of the date of the employer's request 

(C) Any felony conviction that is over 10 years old, if the subject of the request was 
incarcerated within 10 years of the employer's request, for a violation or attempted 
violation of any of the offenses specified in Chapter 3 (commencing with Section 207) of 
Title 8 of Part 1 of the Penal Code, Section 211 or 215 of the Penal Code, wherein it is 
charged and proved that the defendant personally used a deadly or dangerous weapon, 
as provided in subdivision (b) of Section 12022 of the Penal Code, in the commission of 
that offense, Section 217.1 of the Penal Code, Section 236 of the Penal Code, any of 
the offenses specified in Chapter 9 (commencing with Section 240) of Title 8 of Part 1 of 
the Penal Code, or any of the offenses specified in subdivision (c) of Section 667.5 of 
the Penal Code, provided that no record of a misdemeanor conviction shall be 
transmitted to the requester unless the subject of the request has a total of three or 
more misdemeanor convictions, or a combined total of three or more misdemeanor and 
felony convictions, for violations listed in this section within the 10-year period 
immediately preceding the employer's request or has been incarcerated for any of those 
convictions within the preceding 10 years.  (b) (1) To give effect to this section, a 
county or city or city and county or special district shall require each such prospective 
employee or volunteer to complete an application that inquires as to whether or not that 
individual has been convicted of any offense specified in subdivision (a).  The county or 
city or city and county or special district shall screen, pursuant to Section 11105.3 of the 
Penal Code, any such prospective employee or volunteer, having supervisory or 
disciplinary authority over any minor, for that person's criminal background.  (2) Any 
local agency requests for Department of Justice records pursuant to this subdivision 
shall include the prospective employee's or volunteer's fingerprints, which may be taken 
by the local agency, and any other data specified by the Department of Justice.  The 
request shall be made on a form approved by the Department of Justice.  No fee shall 
be charged to the local agency for requesting the records of a prospective volunteer 
pursuant to this subdivision. 
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CALIFORNIA PUBLIC RESOURCES CODE SECTION 5163 

5163. (a) No person shall initially be employed in connection with a park, playground, 
recreational center, or beach used for recreational purposes by a city or county in a 
position requiring contact with children, or as a food concessionaire or other licensed 
concessionaire in that area, unless the person produces or has on file with the city or 
county a certificate showing that within the last two years the person has been 
examined and has been found to be free of communicable tuberculosis. 

(b) Thereafter, those employees who are skin test negative shall be required to 
undergo the foregoing examination at least once each four years for so long as the 
employee remains skin test negative. Once an employee has a documented positive 
skin test which has been followed by an X-ray, the foregoing examination is no longer 
required and a referral shall be made within 30 days of the examination to the local 
health officer to determine the need for follow-up care. 

   "Certificate" means a document signed by the examining physician and surgeon who 
is licensed under Chapter 5 (commencing with Section 2000) of Division 2 of the 
Business and Professions Code, or a notice from a public health agency or unit of the 
tuberculosis association which indicates freedom from active tuberculosis. 

5163.1. The examination shall consist of an approved intradermal tuberculosis test, 
which, if positive, shall be followed by an X-ray of the lungs. 

   Nothing in Sections 5163 to 5163.2, inclusive, shall prevent the governing body of any 
city or county, upon recommendation of the local health officer, from establishing a rule 
requiring a more extensive or more frequent examination than required by Section 5163 
and this section. 

5163.2. The X-ray film may be taken by a competent and qualified X-ray technician if 
the X-ray film is subsequently interpreted by a licensed physician and surgeon. 

5163.3. The city or county shall maintain a file containing an up-to-date certificate for 
each person covered by Section 5163. 

5163.4. Nothing in Sections 5163 to 5163.3, inclusive, shall prevent the city or county 
from requiring more extensive or more frequent examinations. 
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John Mise Park Lighting Study 

There is a project to renovate the John Mise Park. Part of this renovation is changing the 
lights that are used for sports events at night. There was a concern that the new lights will be too 
bright for the surrounding neighborhood. There was a lighting model done by the lighting 
manufacturer (Musco Lighting) that showed the amount of light that will spill onto a gridline (this 
gridline represents the effective limit of the proposed lighting) around the park and onto another 
gridline about 60 feet from a proposed new park light to the east. The east side of the park including 
the homes on John Mise Ct. is the concern as the houses here are closest to the park and are within 
the effective limit of the proposed lighting. The lighting model from the lighting manufacturer did not 
take the surrounding trees in consideration. 

The study was done to compare the existing park lights with the proposed park lights. The 
existing park lights were very recently maintained and are in very good condition minimizing the 
effect of depreciation on the values measured for comparison to the lighting model of the proposed 
renovation. The lighting model includes a gridline that was 60 feet to the east of a proposed park 
light (near left field), and a gridline surrounding the ball field lighting. The model at the gridline near 
left field was compared to field measurements as this was the easiest to access and to isolate from 
other light sources. The model gridline surrounding the ball field was compared to measurements at 
nearby points. 

Attached are the numbers from the lighting model overlaid with the measurements and notes. 
The following are the key findings regarding the concern: 

1)		 The average lighting contribution on John Mise Ct. from the sports field lighting (0.3fc) 
in addition to the existing street lighting (0.2fc) will be about the same as the City’s 
street lighting goal for lighting on John Mise Ct. (0.5fc). 

2) The added poles with new lights for the outfield/soccer field will increase the average 
amount of light reaching the homes on John Mise Court. 

3) The new lights will decrease the average amount of light reaching the homes on 
Moorpark Ave. 

4) The new lights will decrease the average amount of light reaching the homes on Park 
Meadow Dr. 

5) Trees and large shrubs screen light from the sports field from reaching homes in many 
locations. 

6) The maximum illumination reaching homes from the existing park lighting is the same 
as the maximum illumination measured on the street from existing street lights. 

7) The maximum illumination reaching homes from the proposed park lighting will be less 
than the maximum illumination measured on the street from existing street lights. 



Soccer 

Department of Public Works 

Transportation and Hydraulic Division

John Mise Park Lighting Study 

John Mise Court 

Gridline near 

left field 

Proposed Calculated Average = 0.38 

1 

2 3 5 

4 

Proposed Calculated 

values 

Ave=1.31 

1.68 1.77 1.73 1.42 0.95 0.96 1.17 1.64 1.78 1.53 1.21 0.74 

113 ft 

Existing Measured 
1.31 0.91* 0.58* 0.26* 0.21* 0.46 0.4 ** 0.33 0.33 0.94 0.35 

values 

Ave=0.53 

Additional Measured Values: 

1 

Near large tree and fence of dwelling units

V=0.36 

2 

By streetlight 13G255

H=0.78 

3 

By a driveway on the east sidewalk

V=0.91 (towards the streetlight) 

4 

By a point near th driveway

H=0.06 

5 
By a tree on the east sidewalk

V=0.18; V'=0.23 (towards an ornamental light) 
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6 
By the curb line on Park Meadow drive

V=0.42
 

7 
By the curb line on Park Meadow drive

V=0.45
 

8 By the house at the corner of Park Meadow court and

Park Meadow drive 

V=0.78 (taken 8 ft. from grade) 

1) Values with * and ** indicate: 

*Trees were between the park and the point of 

measurement. 

**Could not get a proper reading because of 

vehicle obstruction. 

Proposed Calculated 

Proposed Calculated	 
2) All measured values and calculated are vertical

Average = 0.29 

Average = 0.29	 illuminance (meter facing the park) and 3 ft. from grade 

unless otherwise noted, (except for calculated values on the 

ballfield which are horizontal). 

N
 

0.51 

0.32 

60 ft 

Notes: 
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 3) Weather conditions were clear and cold. 

4) Lighting study started at 7:00 pm about an 

hour after sunset, on February 28, 2012. 

5) Pedestrian traffic was low as well as vehicular traffic. 

6) Several vehicles were parked nearby and the soccer field was in use. 

Ballfields, proposed 

Proposed light, typical 

7) Lighting study done by:

 Greg Jobe

 Mario de Leon

 Dan Rinerson
 

8) All existing ballfield lights maintained in January, 2012. 

9) Measurement taken with care to screen effects of street and 

area lights unless otherwise noted.

Proposed Calculated Average = 0.26

Existing vertical Illuminance 

readings by the curb line 

10) Streetlight (13G256) at end of John Mise court was non-functioning. 

west of the park 

6 7 

Park Meadow Drive 
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April 13, 2012 

To Whom It May Concern: 

FieldTurf Tarkett, the world's largest provider of synthetic turf fields, has committed to 
installing only lead-free fibers. All of our fibers fall well below any regulations and are 
compliant with the voluntary standard that is being imposed by the CPSC. Additionally 
our backing and infill systems are also lead free. 

The most recent report by the Consumer Product Safety Commission (CPSC) confirmed 
that “there is no health risk to young children playing on synthetic fields and that parents 
should not be concerned about harmful levels of lead in artificial turf.” For more 
information visit; http://www.cpsc.gov/CPSCPUB/PREREL/prhtml08/08348.html 

Regards, 

Darren Gill 
Director of Marketing 

Fieldturf Tarkett 8088 Montview, TMR- Montreal, PQ, Canada   H4P 2L7 

Toll Free: 1-800-724-2969  Tel.: (514) 340-9311  Fax: (514) 340-9374 Website:  http://www.fieldturftarkett.com
 



 

    
 
 
 

 
 
 

   
 

        
       

 

     

 

   
     

 
 

   
    

  
 
    

                
           

 
 

    

 

    
      

 
  

          
 
 

   

 

               
     

             
 

      
          

 
        

    
 
 

   

 

 
                

                      
 

 
  

                   
                     

    
 

  
             

                
 

 
           

 
   

               
 

 
 

Material safety data sheet 
Nummer: 

Datum: 
Version: 

xxx 
06.04.2010 

1 

LLDPE-Filaments 

1. Substance/preparation and company identification 

Filament consisting of LLDPE 
Use: Filament for artificial turf 

Company: 
Morton Extrusionstechnik GmbH 
Im Pfarrgrund 5 
69518 Abtsteinach 
GERMANY 
Telephone: +49 6207-92395-0 
Fax: +49 6207 92495-39 
e-mail: info@morton-extrusionstechnik.de 

2. Composition/information on ingredients 

Chemical characterization of polymer: 
LLD Ethylene/1-Hexene Copolymer, CAS-No: 25213-02-9 

Physical characterization: 
Monofilament with different yarn-count, different colours, wound-up on capable spools 

3. Hazard identification 

According to Regulation (EC) No. 1272/2008 on classification, labelling and packaging of substances and mixtures: 
Label elements and precautionary statement:
 
The product does not require a hazard warning label in accordance with GHS criteria.
 

Classification of the substance and mixture:
 
No need for classification according to GHS criteria for this product.
 

Possible Hazards (according to Directive 67/548/EWG or 1999/45/EC):
 
No particular hazards known.
 

4. First-aid measures 

Inhalation 
No specific treatment is necessary since this material is not likely to be hazardous by inhalation.
 
If exposed to excessive levels of dusts or fumes, remove to fresh air and get medical attention if cough or other symptoms
 
develop.
 

Skin contact 
Product, at ambient conditions, is not expected to be hazardous by skin contact. Should irritation occur, rinse with water.
 
In case of contact with molten product, cool rapidly with water and seek immediate medical attention. Do not attempt to remove
 
solidified polymer from skin.
 

Eye contact 
Flush eyes with water as a precaution. If irritation persists get medical attention.
 
In case of contact with molten product, cool rapidly with water and seek immediate medical attention.
 

Ingestion 
If swallowed, do NOT induce vomiting. Consult a physician if necessary. 

Notes to physician 
Contact with molten polymer can cause significant tissue damage. Provide general supportive measures and treat 
symptomatically. 

Erstellt von: S. Malcherek Seite 1 von 4 
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Material safety data sheet 
Nummer: 

Datum: 
Version: 

xxx 
06.04.2010 

1 

LLDPE-Filaments 

5. Fire-fighting measures 

General fire hazards 
Polymer can burn if exposed to a fire. Acetaldehyde vapors form explosive mixtures in air and can spontaneously ignite at 
temperatures above 347F (175C). 

Industrial handling of polymer pellets or chips has the potential to generate dust. Polymer dust can accumulate over time on 
buildings and equipment. After a significant amount of dust accumulation and disturbance, dust may form explosive mixture in 
air. Ensure that good housekeeping practices are followed. 

Hazardous combustion products 
Irritating and toxic gases or fumes may be released during a fire.
 
Upon decomposition, this product emits carbon monoxide, carbon dioxide and/or low molecular weight hydrocarbons.
 
Molten polymer or prolonged air drying of polymer at temperatures above 195 °C will release small quan tities of acetaldehyde
 
(CAS# 75-07-0).
 

Suitable extinguishing media 
Dry chemical, CO2, water spray or regular foam. 

Extinguishing media which must not be used for safety reasons 
Do not use a solid water stream as it may scatter and spread fire. 

Protection of fire-fighters 
Wear full protective clothing, including helmet, self-contained positive pressure or pressure demand breathing apparatus, 
protective clothing and face mask. 

Specific methods 
In the event of fire and/or explosion do not breathe fumes. 

6. Accidental release measures 

Personal precautions 
Surfaces may become slippery after spillage. 

Methods for cleaning up 
Clean up in accordance with all applicable regulations. 

Other information 
Sweep up or gather material and place in appropriate container. 

7. Handling and storage 

Handling 
Use care in handling/storage.
 
Molten material can cause burns. Handle molten material with care.
 

Storage 
Keep away from heat, sparks, and flame. 

Further information 
Use good housekeeping methods to keep accumulation of dust to a minimum 

8. Expose controls and personal protection 

Addition Exposure Data 
No exposure limit value known 

Erstellt von: S. Malcherek Seite 2 von 4 
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Material safety data sheet 
Nummer: 

Datum: 
Version: 

xxx 
06.04.2010 

1 

LLDPE-Filaments 

Engineering measures 
Use process enclosures, local exhaust ventilation, or other engineering controls to control airborne levels below recommended 
exposure limits. 

Personal protective equipment 
Respiratory protection 
When dusts or thermaI processing fumes are generated and ventiIation is not sufficient to effectiveIy remove them, 
appropriate respiratory protection must be provided. 

Hand protection 
Not normaIIy needed under ambient conditions.
 
For moIten materiaI use heat resistant gIoves.
 

Eye protection 
Wear safety gIasses with side shieIds.
 
If handIing moIten materiaI, additionaI protection may be needed, which may incIude face shieId.
 

Skin and body protection 
It is a good industrial hygiene practice to minimise skin contact.
 
When material is heated, wear gloves to protect against thermal burns.
 

Hygiene measures 
Use good industrial hygiene practices in handling this material. Wash hands before breaks and at the end of workday. 

9. Physical and chemical properties 

Colour Based on specification. 

Form Solid. 

Odour Slight to none. 

Auto-ignition temperature > 300°C 

Boling point not determined 

Decomposition temperature > 300 °C 

Flashpoint closes cup: > 300 °C 

Melting point 115 to 132 °C 

Octanol / H2O Coeff not determined 

Odour threshold not determined 

pH not determined 

Solubility (H2O) insoluble 

10. Stability and reactivity 

Stability 
This is a stabIe materiaI. 

Conditions to avoid 
Heat, fIames and sparks. 

Hazardous polymerisation 
Not expected to occur. 

11. Toxicological Information 

Toxicological information 
Due to this material’s high molecular weight, this material is considered to be of little to no toxicological concern. 

Acute toxicity  

Erstellt von: S. Malcherek Seite 3 von 4 
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Material safety data sheet 
Nummer: 

Datum: 
Version: 

xxx 
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1 

LLDPE-Filaments 

LD50/oral/rat: >5.000 mg/kg 

Mutagenicity 
No known significant effects or critical hazards. 

Teratogenicity 
No known significant effects or critical hazards. 

Developmental effects 
No known significant effects or critical hazards. 

12. Ecological Information 

Ecotoxicity 
This material is not expected to be harmful to aquatic life. 

Persistence and degradability 
Based on the physical properties of this product, significant environmental persistence and bioaccumulation would not 
be expected. 

13. Disposal consideration 

Disposal Instructions 
Dispose in accordance with all applicable regulations. 

14. Transport Information 

ADR Not regulated as dangerous goods. 

IMDG Not regulated as dangerous goods. 

IATA Not regulated as dangerous goods. 

15. Regulatory Information 

Regulations of the European union (Labelling) / National legislation/Regulations 

Directive 1999/45/EC (‘Preparation Directive’)
 
The product does not require a hazard warning label in accordance with EC-Directives
 

16. Other information 

This MSDS is related to Regulation (EC) No. 1907/2006, even though the product is not hazardous and there is no duty 
to issue a MSDS. 

The data contained in this safety data sheet are based on our current knowledge and experience and describe the product only
 
with regard to safety requirements.
 
The data do not describe the product's properties (product specification). Neither should any agreed property nor the suitability
 
of the product for any specific purpose be deduced from the data contained in the safety data sheet.
 
It is the responsibility of the recipient of the product to ensure any proprietary rights and existing laws and legislation are
 
observed.
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MATERIAL SAFETY DATA SHEET 
FIELDTURF ADHESIVE 

Disponible en français 

WHMIS PROTECTIVE CLOTHING TRANSPORT OF DANGEROUS GOODS 

Not regulated 

SECTION I. CHEMICAL PRODUCT AND COMPANY IDENTIFICATION 

Use: Used to adhere SBS-modified bitumen membranes in roofing construction. 

Formula number : Not available 

Distributor: FieldTurf Tarkett 
8088 Montview Road 
Montreal (Quebec)  H4P 2L7 

 CANADA 
Tel.: (514) 340-9311 

In case of emergency: 

CANUTEC (Canada) (24h.): 613 996-6666 CHEMTREC (USA) (24h.): 1 800 424-9300 

EMERGENCY OVERVIEW!!! 

Semi-flexible asphaltic product with asphalt odour. Inhalation of dust or of asphalt fumes can cause a respiratory irritation. 

SECTION II. COMPOSITION AND INFORMATION ON DANGEROUS INGREDIENTS 
NAME CAS # % WEIGHT EXPOSURE LIMIT (ACGIH) 

TLV-TWA TLV-STEL 
Asphalt 8052-42-4 85-100 0.5 mg/m³ Not established 

SECTION III. POTENTIAL HEALTH EFFECTS 

Effects of Short-Term (Acute) Exposure 

INHALATION: 
Inhalation is only possible if the product is heated or if asphalt fumes 
are generated. Asphalt fumes may be irritating to the nose, throat and 
upper respiratory tract causing coughing, wheezing and/or shortness of 
breath. The acute effects of exposure to asphalt fumes include 
headache, fatigue, reduced appetite. Hydrogen sulphide (H2S) may 
arise from excessive heating, agitation or from contact with acids or 
acid salts. Inhaled H2S may cause central nervous system depression 
resulting in headache, dizziness, nausea, unconsciousness, and death. 
1)(

SKIN CONTACT: 
No likely health effect if the product is not heated. Asphalt fumes 
exposure can cause severe irritation of the skin, dermatitis and acne-
like lesions. Contact with hot product can cause serious burns. (1) 

EYE CONTACT: 
No likely health effect if the product is not heated. Asphalt fumes may 
cause irritation and redness. Contact with hot product can cause serious 
urns. (1)b

INGESTION: 
It is unlikely that toxic amounts of this product would be ingested with 
ormal handling and use. n

Effects of Long-Term (Chronic) Exposure 

SKIN CONTACT: 
No likely health effect if the product is not heated. Asphalt fumes 
exposure can cause severe irritation of the skin, dermatitis and acne-

like lesions. Long-term contact can cause skin pigment change which is 
made worse by sunlight exposure. (1) 

INHALATION: 
No likely health effect if the product is not heated. Prolonged exposure 
to asphalt fumes can cause irritation to respiratory passages. Inhalation 
of asphalt fumes can cause central nervous system depression resulting 
in headache, dizziness, nausea, unconsciousness and death. (1) 

NERVOUS SYSTEM EFFECTS: 
No information available. 

CARCINOGENICITY: 
Asphalt fumes may contain a variety of polycyclic aromatic 
hydrocarbons (PAH), some of which are associated with the potential 
of inducing skin cancer. Increasing amounts of PAH may be released if 
this product is heated above 200°C. Prolonged or repeated contact of 
polycyclic aromatic hydrocarbons with skin may cause skin cancer 
where poor personal hygiene may be a contributing factor. Asphalt 
fumes contain substances such as Benzo(a)pyrene and 
Dibenzo(a,h)anthracene that are known to cause cancer in humans. The 
International Agency for Research on Cancer (IARC) considers that 
this product is not classifiable as to its carcinogenicity to humans. (1) 

TERATOGENICITY, EMBRYOTOXICITY, FETOTOXICITY: 
No information available. 

REPRODUCTIVE TOXICITY: No information available. 

MUTAGENICITY: No information available. 

TOXICOLOGICALLY SYNERGISTIC MATERIALS: 
No information available. 

POTENTIAL FOR ACCUMULATION: No information available. 

FieldTurf Adhesive Revision date: January 14, 2009 Page 1 of 3 



 

 
 

 
  

 

 
 

 

 

 
 

 
 

 
 

 

 
 

 
 

 
 

 
 

 
 

  
 

 
 

 
 

 
 

 

 
 

  

 
 

 
 

 
 

 

 

 
 

  

 

 
 

 

  
 

 

 

 

 

 

 

  
 

 

 

 

 

 
 

 
 

 

 

 

 
 

 

 

 
 

 
 

 

 
 

 

 

 

 
 

 

 

 
 

 

SECTION IV. FIRST AID MEASURES 

SKIN CONTACT: 
Wash gently with warm water and soap to remove dust. In case of 
contact with hot product, flush skin immediately with large volumes of 
cold water. Do not attempt to remove material from affected area 
without medical assistance. Obtain medical attention. 
EYE CONTACT: 
Flush eyes with water for at least 15 minutes while holding eyelids 
open. Do not attempt to remove material from affected area without 
medical assistance. Obtain medical attention. 
INHALATION: 
Remove victim from further exposure and restore breathing, if required. 
Obtain medical attention. 
INGESTION: 
Rinse mouth with water to remove dust, and drink plenty of water to 
help reduce irritation. 

SECTION V. FIRE-FIGHTING MEASURES 

FLAMMABILITY: Asphalt fumes are flammable. 
EXPLOSION DATA: Not determined. 
FLASH POINT: > 300°C. 
AUTO-IGNITION TEMPERATURE: Not available. 
FLAMMABILITY LIMITS IN AIR: (% in volume) Not available 

FIRE AND EXPLOSION HAZARDS: 
Asphalt fumes are flammable. Never work in a confined space to avoid 
gas accumulation. Do not use water on asphalt fire. Always keep away 
of containers exposed to intense heat. 

COMBUSTION PRODUCTS: 
Carbon monoxide, carbon dioxide and incomplete combustion 
products. Burning of this material will produce thick black smoke. 

FIRE FIGHTING INSTRUCTIONS: 
Evacuate area. Wear self-contained breathing apparatus and appropriate 
protective clothing in accordance with standards. Approach fire from 
upwind and fight fire from maximum distance or use unmanned hose 
holders or monitor nozzles. Always stay away from containers because 
of the high risk of explosion. Stop leak before attempting to put out the 
fire. If leak cannot be stopped, and if there is no risk to the surrounding 
area, let the fire burn itself out. Move containers from fire area if this 
can be done without risk. Cool containers with flooding quantities of 
water until well after fire is out. 

MEANS OF EXTINCTION: 
Anti-alcohol or universal foam, dry chemical powder, CO2, sand. 

SECTION VI. ACCIDENTAL RELEASE MEASURES 

RELEASE OR SPILL: 
Eliminate all sources of ignition. If hot material is spilled, allow enough 
time to cool completely and remove to a container for disposal. Wear 
appropriate breathing apparatus(if applicable) and protective clothing. 
Notify appropriate environmental agency(ies). Wash spill area with 
soap and water. Prevent entry into waterways, sewers, basements or 
confined areas 

SECTION VII. HANDLING AND STORAGE 

HANDLING: 
Avoid prolonged exposure to mist, fumes or vapours from hot material. 
Minimise skin and eye contact. Use under adequate ventilation 
measures. Wash body parts after manipulation. 

STORAGE: 
Store material away from all sources of heat and ignition in a fresh, 
well ventilated area. Keep away from children. Avoid the accumulation 
of dust. 

RESPIRATORY: If the TLV is exceeded, if use is performed in a
 
poorly ventilated confined area, use an approved respirator in 

accordance with standards.
 
EYES: Wear chemical safety goggles in accordance with standards.
 
OTHERS: Eye bath and safety shower. 


SECTION IX. PHYSICAL AND CHEMICAL PROPERTIES 

PHYSICAL STATE: Solid 
ODOUR AND APPEARANCE: Black with asphalt odour 
ODOUR THRESHOLD: Not available 
VAPOUR DENSITY (air = 1): Not available 
EVAPORATION RATE (Butyl acetate = 1): Not available 
BOILING POINT (760 mm Hg): Not available 
FREEZING POINT: Not available 
SPECIFIC GRAVITY (H2O = 1): Variable 
SOLUBILITY IN WATER (20°C): Insoluble 
VOLATILE ORGANIC COMPOUND (V.O.C.) CONTENT: 

Not available 
VISCOSITY: Not available 

SECTION X. STABILITY AND REACTIVITY 

STABILITY: This material is stable. 
CONDITIONS OF REACTIVITY: Avoid excessive heat 
INCOMPATIBILITY: Avoid accidental contact of hot material with 
water as this can cause violent eruptions. Avoid strong oxidizing 
agents. 
HAZARDOUS DECOMPOSITION PRODUCTS: None identified. 
HAZARDOUS POLYMERISATION: None 

SECTION XI. TOXICOLOGICAL INFORMATION 

TOXICOLOGICAL DATA: Not available 

Effects of Short-Term (Acute) Exposure 

INHALATION: No information available.
 

EYE IRRITATION: No information available.
 
SKIN IRRITATION: No information available. 


Effects of Long-Term (Chronic) Exposure 

TARGET ORGANS: No information available. 

CARCINOGENICITY: No information available. 

REPRODUCTIVE EFFECTS: No information available. 

TERATOGENICITY, EMBRYOTOXICITY, FETOTOXICITY: 
No information available. 

MUTAGENICITY: No information available. 

SECTION XII. ECOLOGICAL INFORMATION 

ENVIRONMENTAL EFFECTS: 
Do not allow product or runoff from fire control to enter storm or 
sanitary sewers, lakes, rivers, streams, or public waterways. Block off 
drains and ditches. Provincial and federal regulations may require that 
environmental and / or other agencies be notified of a spill incident. 
Spill area must be cleaned and restored to original condition or to the 
satisfaction of authorities. 

SECTION XIII. DISPOSAL CONSIDERATIONS 

WASTE DISPOSAL: 
This product is not hazardous waste. Consult provincial and federal 
regulations to know disposal methods. This material is not listed by the 
EPA as hazardous waste may require that environmental and / or other 
agencies be notified. 

SECTION VIII. EXPOSURE CONTROLS / PERSONAL 
PROTECTION SECTION XIV. TRANSPORT INFORMATION 

HANDS: Wear resistant gloves. This product is not regulated by DOT and TDG. 

FieldTurf Adhesive Revision date: January 14, 2009 Page 2 of 3 



 

 

 
 

 
 

 
  

 

 
 

 
  

  
 

 
  

 

 
 

 
   

  

  
 

 

 
 

  
  

 
 

 
 

 

 
 

  
  

SECTION XV. REGULATORY INFORMATION 

WHMIS: Class D2B: Toxic material causing other effects (asphalt 
has irritant effects). 

DSL: All constituents of this product are listed on the Domestic 
Substances List (DSL – Canada) 

TSCA: All constituents of this product are listed on the Toxic 
Substances Control Act Inventory (TSCA – United States). 

HMIS (USA): NFPA (USA): 
Health: 0 Health: 1 
Flammability: 1 Flammability: 1 
Physical hazard: 0 Instability: 0 
Protective equipment: - Specific hazard: 0 

SECTION XVI. OTHER INFORMATION 

Glossary: 
ANSI: American National Standards Institute 
ASTM: American Society for Testing and Materials 
CAS: Chemical Abstract Services 
CSA: Canadian Standardisation Association 
DOT: Department of Transportation (United States) 
EPA: Environmental Protection Agency (United States) 
HMIS: Hazardous Material Information System 
LD50/LC50: Less high lethal dose and lethal concentration published 
NFPA: National Fire Protection Association (United States) 
OSHA: Occupational Safety & Health Administration (United 

States) 
RCRA: Resource Conservation and Recovery Act (United 

States) 
TDG: Transportation of Dangerous Goods 
TLV-TWA: Threshold Limit Value – Time-weighted average 
WHMIS: Workplace Hazardous Materials Information System 

(Canada) 

Reference: 
(1) Material Safety Data Sheet of the supplier 

Code of MSDS: CA U DRU SS FS 071 

Justification of the update: 
� New product 

This MSDS contains all the information required by ANSI Z-400.1-1998 
standard (United States), by regulation 29 CFR Part 1910.1200 of the Hazard 
Communication Standard of OSHA, and is in accordance with standard 
DORS/88-66 OF WHMIS Canada. 

To the best of our knowledge, the information contained herein is accurate. 
However, neither the above named supplier nor any of its subsidiaries 
assumes any liability whatsoever for the accuracy or completeness of the 
information contained herein. Final determination of suitability of any 
material is the sole responsibility of the user. All materials may present 
unknown hazards and should be used with caution. Although certain 
hazards are described herein, we cannot guarantee that these are the only 
hazards that exist. 
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PRODUCT: Ground Rubber                                                                           

MATERIAL SAFETY DATA SHEET 

CRM Co. 

11400 East Pecos Road 


Queen Creek, AZ 85242 

Emergency Phone Number: (480) 987-3006 


After Hours Emergency Number: (480) 987-3006 


I. PRODUCT IDENTIFICATION CHEMICAL & PHYSICAL CHARACTERISTICS 


 PRODUCT NAME: Ground Rubber SOLUBILITY IN WATER: Insoluble 
APPEARANCE: Black granular powder ODOR: Slight smell of vulcanized rubber 
SPECIFIC GRAVITY: .95 TO 1.40 MELTING POINT: N/A 
VAPOR PRESSURE: N/A VAPOR DENSITY: N/A 
EVAPORATION RATE: N/A BOILING POINT: N/A 

II. HAZARDOUS INGREDIENTS 


MATERIAL (CAS) Wt. % OSHA PEL (ACGIH TLV) 

Vulcanized Rubber Compound Approx. 99% N/A N/A 

Talc, respirable dust (14807-96-6) Less than 4% N/A N/A 

III. FIRE AND EXPLOSION HAZARD DATA 


 FLASH POINT: Ignition temperature of dust  FLAMMABLE LIMITS: N/A 
 cloud 320 ° C (608 ° F) Approximately* 

LEL: .025 oz/cu.ft.** UEL: N/A 

 EXTINGUISHING MEDIA: Water, foam, dry powder (DO NOT USE HIGH PRESSURE WATER) 

SPECIAL FIRE FIGHTING PROCEDURES: Noxious gases may be formed under fire conditions, 
Wear NIOSH approved self-contained breathing apparatus. 

UNUSUAL FIRE AND EXPLOSION HAZARD: *Dust may be explosive if mixed with air in critical 
proportions & in the presence of an ignition source. The hazard is similar to that of many organic solids. 

**Estimates based on data for 200 mesh synthetic & crude rubber dust: Information contained in the 
NFPA Fire Protection Handbook 

CRM, Page 1 of 3 



                                                                           
 

 
 
 

 
 

  
  
 
  
 
 
  
 
 
 
  
  

  
 
 

 
 

 
 

 
 
  
 
 
 
  
  
 
  
 
 
 
  
 
 
 
  
 
 
 
 
 
 
 
 
 
 
 

 
 

PRODUCT: Ground Rubber  	 September 1996, Rev. 2 

IV. REACTIVITY DATA 


STABLE: YES 	CONDITIONS TO AVOID: Conditions 
that will case burning 

INCOMPATIBILITY (materials to avoid): Avoid strong oxidizing agents 

HAZARD DECOMPOSITION OR BYPRODUCTS: Thermal decomposition may produce carbon 
monoxide, carbon dioxide, zinc oxide fume/dust, sulfur dioxide, liquid and gaseous hydrocarbons. 

HAZARDOUS POLYMERIZATION: Will CONDITIONS TO AVOID: Do not store hot material 
 not occur in hoppers due to possibility of spontaneous combustion 

V. HEALTH HAZARD DATA 


ROUTES OF ENTRY: Inhalation 

HEALTH HAZARDS (Acute and Chronic): The product can contain fine fibers that may cause itching. 

Otherwise not known. This material is generally thought to be a nuisance dust. 


CARCINOGENICITY: Rubber is not listed as a carcinogen 


SIGNS AND SYMPTOMS OF EXPOSURE: Itching of skin, irritation of mucous membranes,  sneezing 

and coughing, irritation of the eyes. 


MEDICAL CONDITIONS GENERALLY AGGRAVATED BY EXPOSURE: Not known; however, 

could potentially aggravate allergies due to dust exposure/inhalation 


EMERGENCY AND FIRST AID PROCEDURES: Normal washing of the skin with soap & water. 

Ordinary means of personal hygiene are adequate. 
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PRODUCT: Ground Rubber  September 1996, Rev. 2 

VI. PRECAUTIONS FOR SAFE HANDLING AND USE 


STEPS TO BE TAKEN IN CASE MATERIAL IS RELEASED OR SPILLED: Sweep or vacuum 
into disposal containers 

WASTE DISPOSAL METHOD: Product not defined as a hazardous waste. Dispose of in accordance 
with federal, state, and local regulations. 

PRECAUTIONS TO BE TAKEN IN HANDLING AND STORING: Do not store near flame or  
ignition source. Do not store hot material in tubs or containers where spontaneous combustion could occur. 

OTHER PRECAUTIONS: If material burns, oils will be released. These must be disposed of in accordance 
with federal, state, and local regulations. 

VII. CONTROL MEASURES 


RESPIRATORY PROTECTION (Specify Type): Use any dust and mist respirator for up to 10mg/m3. 

 VENTILATION: Yes LOCAL EXHAUST: Yes if dusty conditions occur 

MECHANICAL: (General) Dust collectors and  
SPECIAL: None exhaust fans 

EYE PROTECTION: Use safety goggles to prevent  
PROTECTIVE GLOVES: Recommended  dust entry. 

OTHER PROTECTIVE CLOTHING OR EQUIPMENT: Enough fresh air should flow past the user to 
prevent exposure to airborne fibers & particles. 

WORK/HYGENIC PRACTICES: Good personal hygiene, frequent washing with soap and water of 
exposed areas, remove and clean soiled clothing. 

The information contained in this MSDS is consistent with U.S. Department of Labor OSHA Form OMB No. 
1218-0072. Consult OSHA Hazard Communication Standard 29 CFR 1910.1200 for additional information. To 
fully understand the use of any material the user should avail themselves of reference material and expert 

   consultation in the fields of fire prevention, ventilation and toxicology. 

CRM, Page 3 of 3 















glenn.rock
Typewritten Text
ATTACHMENT 4





COUNCIL AGENDA: 5/22/12 
ITEM: 

CITY OF ~
 

SAN JOSE	 Memorandum
 
CAPITAL OF SILICON VALLEY 

TO: HONORABLE MAYOR 
AND CITY COUNCIL 

FROM: William F. Sherry, A.A.E. 
Julia H. Cooper 
Jennifer A. Maguire 

SUBJECT: AIRPORT SHUTTLE BUS 
REDUCTION 

DATE: April 30, 2012 

RECOMMENDATION 

Adopt a resolutionauthorizing the City Manager to execute the following two agreements 
together with other documents necessary to complete the transaction: 

a.	 First Amendment to the Restated Lease between the City of San Jos6 and Penske Truck 
Leasing Co., LP terminating the remainder of the lease term for fourteen compressed 
natural gas (CNG) shuttle buses (Fleet A) and sale to San Jos6 with San Jos6’s payment 
to Penske in the amount not to exceed $4,407,508; and 

b. Purchase Agreement between the City of San Jos6 and the City and County of San 
Francisco for the sale of Airport Shuttle Bus Fleet A for a total sales price of $3,400,000. 

Adopt the following 2011-2012 Appropriation Ordinance and Funding Sources Resolution 
amendments in the Airport Revenue Fund: 

a. Increase the estimate for Earned Revenue by $3,400,000; and 
b. Increase the Reserve - Per Master Trust Agreement by $3,400,000. 

OUTCOME 

By terminating the lease on 14 underutilized Compressed Natural Gas (CNG) shuttle buses from 
the Airport fleet and selling them to the San Francisco International Airport (SFO) for their use, 
the City will avoid additional unnecessary costs estimated at $3,200,000 over the remaining three 
year term of the Lease Agreement. 
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BACKGROUND 

On June 19,2007, the City Council authorized the negotiation and execution of an Agreement 
with Penske for 14 CNG shuttle buses to transport Airport customers between the parking 
facilities and the rental car center. The buses were delivered and put into service in 2008. 

In August 2009, a Restated Agreement was entered into to add 10 CNG buses to be used with the 
new Consolidated Rental Car Center which was under construction. The new buses, with 
entry/exit passenger doors on both sides, were put into service in June 2010 as the new roadways 
and facilities began operation. 

In June 2011, the new parking facilities were opened and the Long Term parking facility on the 
west side of the Airport was closed. The closure of this lot eliminated the need for a long bus 
route, thus eliminating the need for 14 busses that were driving this route. In addition, this was 
the only route that allowed buses to be used with entry/exit doors on one side of the bus. 

In July 2011, Airport Staff initiated discussions with Penske about reducing the size of the fleet. 
Penske and the Airport conducted considerable outreach regarding the possibility of recovering 
part of the remaining lease payments by finding a buyer for the buses.. This outreach led to SFO 
making an offer to purchase the buses. 

ANALYSIS 

The Airport pays a fixed rate of $7,674.50 per month per bus for the fourteen CNG buses. It was 
determined that continuing the lease payments for buses that were not being used on a regular 
basis would be less advantageous than selling the buses at a subsidized fair market price to 
another public entity. 

SFO is in need of buses to replace their aging fleet. They have offered to pay $3,400,000 for all 
fourteen buses. Airport staff has determined that this is a fair offer based on the estimated fair 
market value of the vehicles and the level of interest thatwas shown during the outreach process. 
Penske has had difficulty in obtaining buyers for previous fleets of our Airport buses and has 
supported us in the efforts to sell these buses. 

The City and Penske have negotiated an Addendum to the Lease Agreement whereby Penske 
would allow the early termination and sale of the 14 buses that comprise Fleet "A" with San 
Jos~’s payment to Penske of $4,407,508. The City will sell the Fleet to the City and County of 
San Francisco for San Francisco Intemational Airport (SFO) for a total sales price of $3,400,000. 
San Francisco will pay all transfer fees and sales taxes. San Jos~ will use the proceeds of the sale 
together with the difference of $1,007,508 to make the buy out payment to Penske. 

The Airport recommends this sale because it will result in a net cost avoidance by terminating
 
the remaining 39 month term and thus avoiding the monthly lease payments. If the City
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continues to pay the monthly lease on the 14 buses, the total expenditure would be $4,190,277.
 
Early termination will cost the City $1,007,508 for a net cost avoidance of $3,182,769 over the
 
remaining 39 monthterm of the lease. The transaction will occur within the last two weeks of
 
May2012. ’
 

The Airport will retain the 10 remaining buses leased from Penske and will continue to
 
successfully service the two Airport bus routes.
 

The San Francisco International Airport has reviewed and approved the terms of the Agreement.
 
The Airport Commission of the City and County of San Francisco has adopted a resolution
 
authorizing the purchase of the vehicles.
 

EVALUATION AND FOLLOW-UP 

This agreement allows the Airport to reduce its budgetary expenses while maintaining the
 
customer service requirements for its passengers and tenants. It is anticipated that the savings as
 
a result of the reduction in the shuttle bus lease costs in 2012-2013 will be approximately
 
$1,290,000. The Administration will bring forward recommendations for appropriation
 
adjustments to reflect the savings as part of the approval of the 2012-2013 Budget.
 

POLICY ALTERNATIVES 

Alternative: Not entering into this agreement with Penske and SFO to reduce the Airport
 
shuttle bus fleet.
 
Pros: Not entering into the agreement would maintain the fleet at 24buses, as well as the full.
 
requirement of the Airport to pay the almost $4,200,000 remaining on the lease.
 
Cons: Avoidance of additional lease payments of $3,182,769 over 39 months would not be
 
realized and excess buses would need to be maintained, insured and safeguarded at additional
 
expense.
 
Reason for not recommending: The buses are not necessary for customer service functions at
 
the Airport and the savings from the Agreement will benefit the Airport budget condition.
 

PUBLIC OUTREACH/INTEREST 

Criterion 1: Requires Council action on the use of public funds equal to $1 million or 
greater. (Required: Website Posting) 

[--] Criterion 2: Adoption of a new or revised policy that may have implications for public 
health, safety, quality of life, or financial/economic vitality of the City. (Required: E-
mail and Website Posting) 

[--] Criterion 3: Consideration of proposed changes to service delivery, programs, staffing 
that may have impacts to community services and have been identified by staff, Council 
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or a Community group that requires special outreach. (Required: E-mail, Website 
Posting, Community Meetings, Notice in appropriate newspapers) 

This memo will be posted on the City Council agenda for the May 22, 2012 City Council 
meeting. 

COORDINATION 

This memo has been coordinated with the City Attomey’s Office. 

FISCAL/POLICY ALIGNMENT 

This Council item is consistent with Council approved 2012-2013 Budget Balancing Strategy 
Guidelines, #2, "Balance ongoing expenditure needs with ongoing revenues to ensure no 
negative impact on future budgets and to maintain the City’s high standards of fiscal integrity 
and financial management". 

COST SUMMARY/IMPLICATIONS 

Funding for the early termination of the shuttle bus lease is available from one-time Airport 
savings. These savings are associated with the reduction of the lease period and other fixed 
maintenance costs; the renegotiated agreement with the Santa Clara County Valley " 
Transportation Authority (VTA) approved by Council on August 16, 2011, which modified 
compensation; and the reduction in shuttle bus operator service hours which are managed to 
correspond to the peaks and valleys in Airport activity. 

1. AMOUNT OF RECOMMENDATION: 
Payment to Penske: $4,407,508 
Sales Payment from SFO: $3,400,000 
Remaining Lease Buy-out: $1,007,508 

2. SOURCE OF FUNDING: Airport Maintenance and Operating Fund (#523) 

FISCAL IMPACT: Cost for the term of the addendum is funded by existing appropriations and 
results in a net one-time cost of $1,007,508, with total savings over the lease period in excess of 
$3,100,000. 
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BUDGET REFERENCE 

Fund 
# 

523 

Appn # 

0802 

Appn. Name 

Airport Non-
Personal/ 

Equipment 

RC # 

405140 

Total Appn. 

$35,764,440 

Amt. of 
Addendum 

$1,007,508 

2011-2012 
Adopted 
Operating 

Budget Page 
XI-3 

Last Budget 
Action (Date, 

Ord. No.)* 

11/29/11 
Ord # 28998 

Not a Project, File No. PP 10-066(e), Services that involve no physical changes to the 
environment. 

/s/Kimberly B. Aguirre for /s/ 
William F. Sherry A.A.E. Julia H. Cooper 
Director of Aviation Acting Director of Finance 

j ~eflnifer A~. ~a~~~ 

Budget Director 

I hereby certify that there will be available for appropriation in the Airport 
Revenue Fund in the Fiscal Year 2011-2012 moneys in excess of those heretofore 
appropriated there from, said excess being at least $3,400,000. 

Budget Director 

For questions please contact Bob Lockhart, Airport Operations Manager at 408-392-3514 
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SUBJECT:	 MERGED AREA REDEVELOPMENT PROJECT REVENUE BONDS, 
SERIES 1996 A & B AND SERIES 2003 A & B - JPMORGAN LETTERS 
OF CREDIT EXTENSION 

RECOMMENDATION 

It is recommended that the City Council, acting as the Successor Agency to the Redevelopment 
Agency of the City of San Josd, adopt a resolution to: 

ao .Authorize, subject to the approval of the Oversight Board, the execution and delivery of a 
Fifth Amendment to Reimbursement Agreements in substantially final form with JPMorgan 
Chase Bank, NA ("JPMorgan"), to extend the terms of the letters of credit relating to the 
Redevelopment Agency of the City of San Jos~ Merged Area Redevelopment Project 
Taxable Revenue Bonds (Subordinate Tax Allocation), Series 2003A and 2003B 
(collectively, "2003 Bonds") and the Redevelopment Agency of the City of San Jos~ Merged 
Area Redevelopment Project Revenue Bonds (Subordinate Tax Allocation), Series 1996A 
and Series 1996B (collectively, "1996 Bonds"):, 

b° Authorize, subject to the approval of the Oversight Board, the execution and delivery of a 
Letter Agreement regarding fees and charges for the various letters of credit in substantially 
final form provided by JPMorgan under the Fifth Amendment to Reimbursement 
Agreements for the 1996 Bonds and the 2003 Bonds in the amount of 2.25% of the aggregate 
outstanding amounts of the letters of credit, depending on the underlying ratings of the 
Redevelopment Agency of the City of San Jos~ (the "Agency"); 

C° Authorize the Executive Officer of the Successor Agency to the Redevelopment Agency of 
the City of San Jos~ ("Successor Agency’,) or her designee to take any actions and execute 
any and all documents necessary to complete this transaction. 

’2, 
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OUTCOME 

Approval of these recommendations will result in an extension of the letters of credit providing 
credit and liquidity support~for the 1996 Bonds and 2003 Bonds from July 1, 2012 through.July 
1, 2013. 

BACKGROUND 

On January 24, 2012, the City of San Jos~, pursuant to Resolution No. 76132, acknowledged its 
designation as the Successor Agency to the Redevelopment Agency of the City of San Jos~ 
(Successor Agency) as provided for in AB X1 26. On February 1, 2012, the Redevelopment 
Agency of the City of San Jose (the "Agency"), by operation of law, was dissolved, and a 
Successor Agency was established and began the process of winding down the affairs of the 
former Agency including the payment of enforceable obligations. The enforceable obligations 
include variable rate subordinate tax allocation bonds supported by letters of credit ("LOC") 
furnished by. Outlined below is the history of the indebtedness)and agreements between 
JPMorgan and the Agency: 

June 1996 - The Agency issued the 1996 Bonds in an aggregate amount of $59,000,000. In 
order to provide credit and liquidity support for the bonds, the Agency obtained an 
irrevocable direct-pay letters of credit issued by JPMorgan to support the payment of debt 
service on the bonds (credit component) as well as the payment of the purchase price of the 
bonds upon their optional or mandatory tender (liquidity component). In connection with the 
issuance and delivery of the LOCs, the Agency entered into a Reimbursement Agreement 
(the "1996 Agreement") with JPMoigan. The 1996 Agree~ment had an initial expiration date 
of June 27, 2001. JPMorgan extended the 1996 Agreement in 2001 and 2006 under the same 
terms. 

August 2003 - The Agency issued the 2003 Bonds in an aggregate amount of $60,000,,000. 
Payment of principal and interest on the bonds is supported by LOCs provided under a 
Reimbursement Agreement with the Agency (the "2003 Agreement"). The 2003 Agreement 
had an initial expiration date of August 27, 2006. In August 2006, JPMorgan agreed to 
extend the 2003 Agreement until August 27, 2009, under the same terms. 

July 31, 2009 - JPMorgan extended the 2003 Agreement through November 27, 2009, under 
the terms of an Amendment to Reimbursement Agreement. Which included two principal 
changes relating to the 2003 Agreement: 1) the annual fee would increase from 0.60% to 
1.50% of the outstanding commitment amount and 2) the definition of the "Base Rate", 
which defines interest rates to be paid under various circumstances, including default, was 
changed to include a floor of 8.5%. 

November 27, 2009 - JPMorgan extended the 1996 Agreement and 2003 Agreement to 
November 26, 2010, under the terms of an Amendment to Reimbursement Agreements that 
amended both the 1996 Agreement and the 2003 Agreement. That Amendment to the 
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Reimbursement Agreements included the following basic terms: 

(1) The annual fee .with respect to the 2003 Agreement increased from 1.50% of the 
outstanding commitment amount to 2.30%, subject to an increase of 0.15% for e~ch 
downgrade of the Agency’s senior tax allocation bond rating by either Moody’s or 
Standard & Poor’s (each, a "Rating Downgrade Event"). 

(2) The annual fee with respect to the 1996 Agreement increased from 0.45% of the 
outstanding commitment amount to 2.10%, subject to an increase of 0.15% for each 
Rating Downgrade Event. 

(3) The Agency- limited to issuing additional Senior Merged Area Redevelopment Project 
tax allocation bonds to a par size of not more than $33,500,000. 

(4) The Agency was required to reduce, by November 27, 2009, the aggregate amount of 
2003 Bonds and 1996 Bonds to no more than $100 million from the then outstanding 
amount of $105.3 million. This was accomplished by directing the trustee of the Bonds 
to redeem approximately $5,300,000 of outstanding Bonds. 

October 27, 2010 - JPMorgan and the Agency entered into the Second Amendment to 
Reimbursement Agreements (the "Second Amendment") extending the LOCs to November 
25, 2011 and a Letter Agreement regarding fees and charges. The Second Amendment 
included the following terms: 

(1) No new debt obligations, senior parity, or subordinate may be incurred by the Agency 
during the term. 

(2)	 A Liquidity Reserve irr the amount of.$5,000,000 was set aside as an added source of 
security for JPMorgan. 

(3)	 The Agency would hire a real estate consultant to develop strategies designed to 
enhance the Agency’s revenues and increase the value of its assets by December. 31, 
2010. 

The Letter Agreement decreased the annual fee from 2.10% and 2.30% for the 1996 Bonds 
and 2003 Bonds, respectively, to 1.95% for all series. It also maintained the downgrade 
pricing provision increasing the fee by 0.15% for each Rating Downgrade Event. 
Subsequent downgrades of the Agency in 2011 by Moody’s Investor Service ("Moody,’s") 
and Standard & Poor’s ("S&P") to "Baal" by Moody’s and "BBB" by S&P increased the 
annual fee to 2.25%. 

January_ 4, 2011 - JPMorgan and the Agency entered into the Third Amendment .to 
Reimbursement Agreements (the "Third Amendment") amending the timeline for hiring the 
real estate consultant from December 31, 2010’to February 28, 2011. 
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March 9, 2011 - JPMorgan and the Agency entered into the Fourth Amendment to 
Reimbursement Agreements (the "Fourth Amendment") to primarily address uncertainty 
surrounding the then pending proposal to abolish redevelopment agencies in the State. In 
order to provide additional assurance to JPMorgan, the Agency pledged 18 properties to 
secure the bank’s obligations. The Agency recorded a deed of trust against the 18 properties 
to secure these obligations. , 

October 24, 2011 - JPMorgan delivered amendments to the LOCs directly to the Fiscal 
Agent, U.S. Banlc National Association, providing an extension of the Stated Termination 
Dates of the LOCs from the existing Termination Date o.fNovember 25, 2011, to the current 
date of July 1, 2012, with no other change in terms. 

ANALYSIS 

Overview 

In connection with the issuance of the 1996 and 2003 Bonds, the Agency obtained fou~ LOCs as 
credit facilities from JPMorgan. The 1996 Bonds and 2003 Bonds are variable rate demand 
bonds with an approximate outstanding balance of $94,000,000. The interest rates for these 
bonds are reset weekly by a remarketing agent. The Agency’s remarketing agents are required to 
use their best efforts to remarket the bonds and, to the extent that bonds are not remarketed, the 
Agency’s Fiscal Agent is authorized to draw on the credit facilities. The rate resets for the week 
ended May 1, 2012 were: 0.22% and 0.24% for the tax-exempt 1996 Bonds, 0.23% for the 
taxable 2003 Bonds and 0.24% for the tax-exempt 2003 Bonds. In addition the Agency is 
required to pay JPMorgan an annual commitment fee for each credit facility. That annual 
commitment fee is currently 2.25% on the aggregate outstanding amounts of letters of credit. 

Under the Fiscal Agent Agreement, the Fiscal Agent is obligated to drav~ on the LOC to pay debt 
service on the Bonds, when due, and payments made by the Agency are used to reimburse 
JPMorgan for such draws on the LOC or, in the event a bank dishonors a draw on the LOC for 
whatever reason, to pay debt service on the bonds when due. Additionally, the Fiscal Agent is 
obligated to draw on the LOC to provide liquidity support in the event the bonds are subject to 
optional or mandatory tender for purchase and.the remarketing agent is unable to find a buyer 
(i.e., a failed remarketing) or the bonds are not remarketed in the case of certain mandatory 
tenders. 

The current LOC agreement between the Agency and JPMorgan expires on July 1, 2012. Staff
 
has negotiated an extension through July 1,201,3. JPMorgan is requiring that the City in its
 
capacity as Successor Agency execute a Fifth Amendment to Reimbursement Agreement (the
 
"Fifth Amendment") with JPMorgan and enter into a Letter Agreement regarding fees.
 

Over the past three years, the market for letters of credit has changed dramatically in light of the 
global financial recession and disruption in.the financial markets. As a result of these disruptions 
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the universe of banks issuing letters of credit has contracted significantly and annual fees have 
:increased due to the reduced supply. Continued concerns over the depressed levels of real estate 
prices and uncertainty surrounding uniform implementation of ABX126 has particularly affected 
the availability of letters of credit for California tax allocation bonds. 

The forms of the proposed Fifth Amendment and the Letter Agreement will be posted to the 
agenda webpage on or about May 10, 2012 for the Council Meeting on May 22, 2012. Staff 
recommends that th~ Executive Officer of the Successor Agency or the Executive Officer’s 
designees (the "Successor Agency Designated Officers") be authorized to execute these 
agreements as posted, subject to the approval of the Oversight Board of the Successor Agency 
with such modifications as the Successor Agency Designated Officer’s determines to be 
desirable or appropriate, upon consultation with the City Attorney. 

Fifth Amendment to Reimbursement Agreement 

Pursuant to the Fifth Amendment, JPMorgan will extend the term of the LOCs through July 1, 
2013. The annual fee payable for the LOC will remain at 2.25% of the commitment amount. 
The commitment is equal to the outstanding principal on the bonds plus 51 days of interest 
calculated at 12 percent (the "Commitment") for an estimated annual amount of $2,300,000. 

Under the Letter Agreement in the event that the long-term debt ratings of the Agency are 
upgraded or downgraded by one or more rating agencies, the annual commitment fee shall 
decrease/increase pursuant to the following table. In light of the Agency’s current bond ratings, 
it is anticipated that the rate for the annual fee will be at Level 2. The fee is set based on the 
lowest rating of the two rating agencies. 

MOODY’ S SAP FACILITY 

LEVEL RATING RATING FEE RATE 

Level 1 : Baal (or higher). BB+ (or higher) 2.10% 

Level 2: Baa2 BBB 2.25% 

Level 3: Baa3 BBB 2.50% 

Level 4: Below Baa3 Below BBB 3.00% 

In connection with winding down the affairs of the former Agency, the Successor AgenCy is 
required to dispose of the assets and p~operties of the former Agency. As previously stated the 
Fourth Amendment pledged 18 properties to JPMorgan as security for:payment of debt service 
under the existing LOCs. JPMorgan also allowed a second lien to be recorded on 17 of the 18 
properties in favor of the County of Santa Clara as collateral for monies owed to the County. 
Schedule 1 of this memorandum lists the 18 ProPerties. Of the 18 properties, 17 are assets 
owned by the Successor Agency and one is the property of the City (California Theater). 

The proposed Fifth Amendment requires that as the Successor Agency sells these assets it shall 
apply no less than 100% of the proceeds of each such sale to the optional redemption of the 1996 
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Bonds and/or 2003 Bonds ~s well as to the reimbursement of JPMorgan for draws made under 
the LOC to fund such optional redemptions. In addition the Agreement requires that, consistent 
with ABX126, the sale of the Successor Agency assets shall be done expeditiously and in a 
manner aimed at maximizing value and shall not encumbe) or otherwise modify the existing 
pledge of tax revenues supporting the bonds. The benefit of the application of sale proceeds to 
the reduction of principal on the bonds is assisting in reducing fees paid and debt service paid on 
the bonds. Additionally the $5,000,000 Reserve Account established in the Second Amendment 
will be maintained. The Fifth Amendment also requires that all legal fees, disbursements and out 
of pocket costs incurred by JPMorgan be paid by the Successor Agency at closing. 

Financing Team Participants 

The financing team participants consist of: 

Financial Advisor: Ross Financial 
Bond Counsel: Jones Hall, A Professional Law Corporation 
Letter of Credit Bank: JPMorgan Chase Bank, N.A. ~ 
Bank Counsel: White Case LLP 
Fiscal Agent: U.S. Bank, N.A. 
Remarketing Agents: Bank of America, N.A. (1996B, 2003B) 

Citigroup (1996A) 
JPMorgan Chase (2003A) 

Financing Schedule 

The current p[oposed schedule is as follows: 

May 22, 2012Council approval of amendments to financing documents:
 
May 24, 2012
Oversight Board approval: 

Document closing (no later): June 6, 2012 

EVALUATION AND FOLLOW-UP 

This memorandum presents the set of recommendations related to the City Council’s, acting as 
the Successor Agency to the Redevelopment Agency of the City of San Jos6, approval of various 
actions related to the 1996 Bonds and 2003 Bonds and requires no follow-up to the City Council. 

PUBLIC OUTREACH/INTEREST 

Criteria 1: Requires Council action on the use of public funds equal to $1 million or 
greater. (Required: Website Posting) 

Criteria 2: Adoption of a new or revised policy that may have implications for public 
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health, safety, quality of life, or financial/economic vitality of the City. (Required: E-
mail and Website Posting) 

Criteria 3: Consideration of proposed changes to service delivery, programs, staffing that 
may have impacts to community services and have been identified by staff, Council or a 
Community group that requires special outreach. (Required: E-mail, Website Posting, 

¯Community Meetings, Notice in appropriate newspapers) 

This action meets Criteria 1 above and will b~ posted on the City’s website for the May 22, 2012 
Council meeting. 

COORDINATION 

This report was prepared by the Finance Department in coordination with SARA and the City 
Attorney’s Office. 

COST SUMMARY/IMPLICATIONS 

Compensation for professional services (bond counsel, financial advisor and bank counsel) and 
other related costs will be paid from the FY 2012-13 appropriations for debt service and 
associated costs. These costs are estimated to be approximately $25,000 for all these services. 
Any necessary budget adjustments resulting from the LOC extension will be brought back to 
Council at a future date. 

Not a Project, File No. PP 10-066, Agreements/Contracts (New or Amended). 

/s/JULIA H. COOPER 
Acting Director of Finance 

For questions, please contact Julia H. Cooper, Acting Director of Finance, at (408) 535-7011. 

Attachments 



Marriot Hotel 
Westinghouse Site 

Parking Lot 
Vacant Lot 

Old Foxtail Bar Site 
Hanchett Parking Lot 

Parking Lot 
Plaza Hotel ¯ 
Two Fish 

Anti - Graffiti Office 
Vacant Lot 

California Theatret 
Miraido 

Mexican Heritage Retail 
SJ Stage 

Old Fire #1 
Billy De Frank Center 

Block 7 Theater (Camera 12) 

SCHEDULE 1
 

Pledged Properties
 

301 S. Market Street 
292 Stockton Avenue 

Balbach/Almaden 
501 Locust Street 

551 W, Julian Street 
1343 The Alameda 
30 Eastwood Court 

96 S. Almaden Avenue 
366 S. 1st Street 
501 Vine Street 

75 Bassett Street 
345 S. 1st Street 

280 Jackson Street 
1770 Alum Rock Avenue 

490 S. 1st Street 
201 N. Market Street 

938 The Alameda 
201 S. 2na Street 

City Owned Property 
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