
SETTLEMENT AGREEMENT AND RELEASE

This Settlement Agreement and Release ("Settlement Agreement") is

made by and between Emily Contreras and Jose Lua, Sr. ("Plaintiffs") and the

City of San Jose and Officers Eric Bachmann and Patrick Lynch ("City

defendants"), collectively referred to as the "Parties."

WHEREAS, Plaintiffs are the parents of Richard Lua, who was involved in

an incident with San Jose police officers Eric Bachmann and Patrick Lynch on

February 11,2009, in which Richard Lua died.

WHEREAS, Plaintiffs filed an action against the City of San Jose ("City")

and Officers Bachmann and Lynch on April 20, 2010, in the United States District

Court for the Northern District of California, San Jose Division, Case Number C-

10-00953 entitled Emily Contreras and Jose Lua, Sr. v. City of San Jose, et

("Action");

WHEREAS, Plaintiffs, in said Action, alleged that Officers Bachmann and

Lynch wrongfully detained Richard Lua and employed excessive force on him in

taking him into custody, and alleged various federal and state law claims for

damages against the officers and the City, including wrongful death damages,

relating to said incident;

AND WHEREAS, the Parties now undertake to settle this Action in its

entirety, and Plaintiffs now undertake to release and extinguish on a final basis

any and all claims against the City defendants, arising out of, or in any way

connected with, the February 11, 2009 incident resulting in the death of Richard

Lua;

NOW, THEREFORE, the Parties agree as follows:
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1.    The City shall pay to Plaintiffs the total sum of $200,000.00 in

complete and final settlement of all claims brought in their individual capacity

arising from the allegations contained in the Action, which sum includes all costs

and fees. Said payment shall be made in the form of a check issued to "the Law

Offices of Vicki I. Sarmiento, and Emily Contreras", which check shall be

delivered to the Law Offices of Vicki I. Sarmiento, 333 N. Garfield Ave.,

Alhambra, California 91801, within 15 days of the approval of this Settlement by

the San Jose City Council.

2. In exchange for a waiver of costs, including attorney’s fees,

Plaintiffs agree to dismiss all claims brought on behalf of the Estate of Richard

Lua. Said dismissal is contingent upon approval of the settlement of Plaintiffs’

individual claims by the San Jose City Council, and will be included as part of

the Stipulated Dismissal under the terms set forth in paragraph 6 of this

agreement.

3.    Plaintiffs, on behalf of themselves and their past and present

employees, partners, agents, predecessors, successors, assigns, heirs,

executors, administrators, officers, attorneys, shareholders and directors, hereby

release and forever discharge the City, its past and present employees, partners,

agents, predecessors, successors, assigns, heirs, executors, administrators,

officers, attorneys, shareholders and directors, from any and all claims,

demands, benefits, damages, actions, or suits, known and unknown, arising from

or in any way related to the Action or the allegations made therein.
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follows:

Section 1542 of the Civil Code of the State of California provides as

"A General Release does not extend to claims
which the creditor does not know or suspect to
exist in his or her favor at the time of executing
the Release, which if known by him must have
materially affected his or her settlement with the
debtor."

Plaintiffs hereby represent that Civil Code Section 1542 has been read

and reviewed with their counsel and understood, and that they hereby waive all

present and future rights and benefits under Section 1542 to the extent it would

permit claims arising from the Action or the allegations made therein based on

facts found to be different from the facts believed to be true at the time this

Settlement Agreement was executed.

5.    The Parties hereby declare that the terms of this Settlement

Agreement have been completely read and are fully understood and voluntarily

accepted for the purpose of making a full and final compromise and settlement of

the Action and the underlying dispute, and for the express purpose of precluding

forever any further or additional claims arising out of the aforesaid Action.

6.    In consideration for the above-referenced payment, Plaintiffs shall

stipulate to dismiss the Action with prejudice, within five days after delivery of the

settlement draft. The parties shall cooperate in finalizing and filing said

Stipulated Dismissal with the Court.

7.    This Settlement Agreement represents the entire agreement and

understanding between the Parties regarding settlement of the Action and

supersedes any and all prior and contemporaneous agreements,
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representations, and negotiations. This Settlement Agreement may be modified

or amended only by a written instrument signed by all Parties hereto. All Parties

will cooperate in executing all documents necessary to effectuate this Settlement

Agreement.

8.    The Parties acknowledge and agree that this Settlement

Agreement and the consideration or Principle paid pursuant to this Settlement

Agreement should not and shall not be construed as an admission or concession

of any liability, expressed or implied, or that any of the Parties have violated any

law or otherwise acted wrongfully in any manner or fashion. All Parties hereto

specifically deny that they have violated any law or otherwise acted wrongfully or

unlawfully in any manner. The Parties have entered into this Settlement

Agreement in order to purchase peace and to resolve and settle all disputes and

potential disputes between them.

9.    Each person executing this Settlement Agreement on behalf of any

other person or persons hereby warrants that he or she has full authority to do

SO.

10. The Parties agree that any waiver of any breach or violation of any

provision of this Agreement shall not be deemed to be a waiver of any other

provision or a waiver of any subsequent breach or violation of the same or any

other provision.

11. If any part of this Settlement Agreement is for any reason found to

be unenforceable, all other parts nevertheless remain enforceable.
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12. The Parties agree that the law governing this Settlement

Agreement shall be that of the State of California.

13. This Settlement Agreement may be executed in counterparts, and

each counterpart shall have the same force and effect as an original and shall

constitute an effective, binding agreement on the part of each of the undersigned.

IN WITNESS WHEREOF, the Parties have executed this Settlement

Agreement effective as of the date last set forth below.

Date: April __, 2011 CITY OF SAN JOSE

Date: March ..... 2012

By:.
RICHARD DOYLE
City Attorney

E M i L,~C~ N’I-R E’-IRAS~’, ~---~--~
Plaintiff._,/

Date: March /~ ,2012

///
///
///
///
///
///
///
///
///
///
///
///
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APPROVED AS TO FORM

Date: March I~i 2012

Attorney for Plaintiffs EMILY
CONTRERAS and JOSI~ LUA, SR.

Date: April __ 2012 RICHARD DOYLE, City Attorney

By:
CLIFFORD GREENBERG
Senior Deputy City Attorney

Attorneys for City of San Jose
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