
          
                   

COUNCIL AGENDA: 4-3-12 
ITEM: 2.7 

CITY OF ~ 

SAN JOSE Memorandum
 
CAPITAL OF SILICON VALLEY 

TO: HONORABLE MAYOR 
AND CITY COUNCIL 

FROM: Richard Doyle 
City Attorney 

SUBJECT: Emily Contreras v. CSJ, et al., 
Settlement Agreement 

DATE: March 22, 2012 

RECOMMENDATION 

Approve settlement in the case of Emily Contreras, et aL v. City of San Jos~, et al., and 
authorize the City Attorney to execute a Settlement Agreement and Release with Emily 
Contreras and Jos6 Lua, Sr., and their attorney, in the amount of $200,000. 

OUTCOME 

Approve settlement to resolve a lawsuit brought by Emily Contreras and Jos6 Lua, Sr. 
against the City of San Jos~, seeking monetary damages for the death of their son due 
to alleged excessive force. 

BACKGROUND 

On February 11,2009, at approximately 10:00 p.m., Officers Lynch and Bachmann 
attempted to contact a man, later identified as Richard Lua, who was walking eastbound 
on Story Road. Mr. Lua quickly fled between two residences. The officers briefly spoke 
with one of the residents, who confirmed that an unknown person was in his back yard. 

The officers chased Mr. Lua through two back yards, yelling for him to stop and to get 
on the ground. The officers jumped over a fence and encountered Mr. Lua trying to 
climb over a gate. Again the officers ordered Mr. Lua to stop and get on the ground, but 
he continued to attempt to climb the gate. One officer pulled Mr. Lua off the gate and 
he took a combative stance, again refusing to comply with the officers’ commands. 

The officers then attempted to take Mr. Lua into custody, using batons and hands-on 
techniques, but Mr. Lua managed to struggle free several times. The struggle 
continued, with the officers using multiple baton strikes in an effort to gain control, but 
despite being taken to the ground twice, Mr. Lua exhibited great strength and fought off 
the officers. After pulling Mr. Luadown from another attempt to climb the fence, Mr. Lua 
fell on top of one of the officers and attempted to grab the officer’s gun. At that point, 
the second officer struck Mr. Lua in the head with a baton, but that did not subdue him. 
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After Mr. Lua stood up again, one officer fired his Taser, and the Taser darts hit Mr. Lua 
in the chin and the chest. He went down to the ground but appeared to be trying to get 
up. The Taser was deployed several more times. The other officer went to the front of 
the residence to find an address and immediately flagged down another patrol officer 
who was responding to a 911 call from one of the residents. When the two officers 
returned to the back yard, they saw Mr. Lua on the ground, not moving. The third officer 
realized that Mr. Lua was not breathing, quickly administered CPR, and summoned 
paramedics. Despite efforts at resuscitation, Mr. Lua never regained consciousness 
and was pronounced dead at the scene. 

The Coroner, Dr. Michelle Jorden, concluded that the cause of death was cardiac 
arrhythmia due to profound methamphetamine intoxication. She also concluded that 
the blunt force injuries did not contribute to the death. She later indicated that if death 
had occurred during or shortly after the Taser activation, the Taser may have been a 
contributing factor resulting in the death. 

ANALYSIS 

In this case, the unusual circumstances involving exhausted officers, without back-up 
and in an unknown yard, who reasonably did not want to return to hands-on contact with 
a suspect who had successfully fought them off, could clearly justify the actions of the 
officers. However, this settlement avoids the risks inherent in jury trials and is inclusive 
of attorney’s fees which would be available to Plaintiffs’ counsel should they prevail at 
trial. 

PUBLIC OUTREACH/INTEREST 

This memorandum and settlement agreement have been posted on the City’s website 
for the April 3, 2012 City Council agenda. 

COORDINATION 

The City Attorney’s Office has discussed the terms of the proposed settlement with the 
Police Department and the City Manager. 

COST SUMMARY/IMPLICATIONS 

The settlement will be paid out of the City’s General Liability Claims reserve fund, 
Appropriation 0018. 
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CEQA 

CEQA: Not a Project; File No. PP10-066h, Settlement Agreements. 

cc: Debra Figone, City Manager 

For questions please contact RICHARD DOYLE, City Attorney, at (408) 535-1900. 
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