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RECOMMENDATION 

Approve an ordinance of the City of San Jose amending section 1.08.010 of Chapter 
1.08 of Title 1 of the San Jose Municipal Code clarifying the definition of nuisance and 
amending sections 1.14.030, 1.14.050, 1.14.060, 1.14.070 and 1.14.090 of Chapter 
1.14 and adding sections 1.14.045 and 1.14.048 to Chapter 1.14 to create an additional 
administrative hearing for compliance orders. 

OUTCOME 

The proposed ordinance changes would provide those individuals who are issued a 
compliance order with an opportunity to seek review of the validity of the compliance 
order before the Director before compliance is due. An appeal from the Director’s 
determination is available to the Appeals Hearing Board (Board). 

BACKGROUND 

Under the current ordinance structure, whenever there is a violation of the Municipal 
Code, the department or division director responsible for insuring compliance with that 
provision of the Code (Director) may issue a written compliance order. The order may 
be directed to the violator or the owner of the real property upon which the violation is 
occurring. The order also sets a "compliance date" by which the violation should be 
corrected. 

If the violation is corrected by the compliance date, there is no need for further action 
and the case is closed. However, if compliance is not achieved, only the Director may 
set a hearing before the Board. At that hearing, the Board must take evidence and 
render a decision on two issues: (1) whether there was a violation; and (2) whether or
not the party failed to correct it. If there is a violation that was not corrected, the Board 
will issue an order setting the timing to correct and possibly issue penalties and award 
administrative costs. 
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Any person aggrieved by the Board’s administrative order may appeal to the superior 
court. 

ANALYSIS 

The proposed Ordinance adds an administrative review that can be initiated by the 
person receiving the compliance order. If a party disputes the basis for the issuance of 
the compliance order, he or she may request a hearing before the Director before 
complying with the order. That hearing will provide an opportunity to quickly and 
efficiently dispute the validity of the compliance order before a full hearing before the 
Board. In the event that the person does not prevail at the hearing before the Director, 
he or she may appeal to the Board where the matter is heard de novo or from the 
beginning. If the Board ultimately accesses administrative penalties, the Board will 
have the discretion to suspend the accrual of penalties during the time that the person 
pursued in good faith the hearing before the Director. 

In addition, the definition of "public nuisance" in section 1.08.010 has been clarified so 
that it conforms with the definition in section 1.13.050.This change is to ensure 
consistency throughout the Code. 

PUBLIC OUTREACH/INTEREST 

This memorandum and the proposed ordinance have been posted on the City’s website 
for the March 6, 2012 City Council agenda. 

COORDINATION 

The proposed amendment has been coordinated with Code Enforcement and the Board 
has been advised of the proposal. 

CEQ_~ 

Not a project; File No. PP10-068c, Municipal Code or Policy. 

RICHARD DOYLE, City Attorney 

Colleen Winchester 
Sr. Deputy City Attorney 

cc: Debra Figone 

For questions please contact Colleen Winchester, Sr. Deputy City Attorney, at (408) 535-1946 
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