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RECOMMENDATION

Accept the audit report of the Independent Police Auditor reflecting the current status of
Independent Police Auditor recommendations made between 1993 and 2009 -- eighty-five of
which have been adopted by the San Jos6 Police Department.

BACKGROUND

As part of its Charter mandate, the Office of the Independent Police Auditor ("IPA") makes
policy recommendations to San Jos6 Police Department ("SJPD"). From 1993 to 2009, the IPA
made 109 such recommendations, encompassing a broad range of issues.

Beginning in late 2010,
the IPA conducted the
first-ever audit of these
recommendations. This
audit determined that
SJPD adopted 85 of our
recommendations.
Another 12 were deemed
obsolete due to changes
in law or policy.

All IPA Recommendations, 1993-2009

Not Adopted
11%

Obsolete
11%

The IPA requested that
SJPD provide
documentation Adopted
confirming that it had, in 78%
fact, implemented the
adopted
recommendations. The IPA then reviewed the documentation, and requested and received
clarification of some of the responses via written and oral communications with SJPD. Our audit
determined that, of 85 adopted recommendations, 73 (86%) have been fully implemented, and 12
(14%) are not yet fully implemented.
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We commend SJPD for its responsiveness to our requests for infola~nation during this audit
process. SJPD’s cooperation ensured that our office was able to complete a thorough and
objective audit of the adopted recommendations. We especially thank Lieutenant John Spicer
and Sergeant John Seaman of SJPD’s Research and Development Unit, and Brenna Silbory,
Analyst II of the IPA Office, for their extraordinary work on this audit.

ANALYSIS

1. Positive Impacts of IPA Recommendations

Our audit revealed that SJPD has implemented 73 (86%) of the 85 IPA recommendations that
were adopted. The implementation of our recommendations has impacted policing in San Jos~
in many positive ways. Examples of these positive impacts include the following:

The handling of misconduct complaints has improved as a result of the
implementation of IPA recommendations. Almost 50% of all IPA recommendations
touched upon SJPD’s handling of allegations of officer misconduct. For example, SJPD
adopted and implemented an IPA recommendation to establish the specific types of
conduct that merit thorough investigation by the Internal Affairs Unit. (Recommendation
#32)

Officer-involved shootings and great bodily injury incidents have received greater
scrutiny because of the implementation of IPA recommendations. As early as 1994, the
IPA advocated that SJPD supervisors collect evidence and investigate whenever an
officer’s use of force caused great bodily injury to a civilian. Following a series of IPA
recommendations beginning in 2003 about officer-involved shooting incidents, the IPA
now participates in the shooting review panel held after such incidents.
(Recommendations #91, 93, 94)

Shooting by officers at moving vehicles and Taser use were addressed by IPA
recommendations in 2005. As a result, SJPD issued guidelines under which officers are
permitted to shoot at moving vehicles and to use their Tasers. Approximately 20% of IPA
recommendations over the years have pertained to officers’ use of force.
(Recommendations #99, 100)

The rights of bystanders to witness police events and to obtain officers’ names and
badge numbers upon request are now in the SJPD Duty Manual --: the product of some
IPA recommendations. (Recommendation #7, 34, 39, 59)

Physical conditions of the lobby area in the SJPD Administration Building have
improved dramatically following several 2000 IPA recommendations to make the area
more hospitable to members of the public. (Recommendations #65-74)

Chemical sobriety tests during "drunk in public" arrests: in 1994 and, again, in 2008,
the IPA recommended a policy requiring officers to offer chemical sobriety tests to
individuals an’ested for public intoxication (PC 647(f)). That policy is now in place.
(Recommendation # 10)
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2. Adopted Recommendations Not Yet Fully Implemented

Even though SJPD has adopted 85
(14%) have not yet been fully implementedl

Listed below are
IPA recommendations
the audit revealed were
not yet implemented,
although adopted by
SJPD. Following audit
discussions between the
IPA and SJPD, specific
timelines have been set
for the implementation
for all but one of these
recommendations.

of the IPA recommendations, 12 recommendations

All Adopted IPA Recommendations

Implementation Concerns
14%

One of the
IPA’s very first
recommenda-
tions in 1993
was to apply
Intervention
Counseling to all types of complaints. Intervention Counseling is an important tool
available to SJPD for identifying and speaking to officers who receive multiple
complaints within a specific time frame. Addressing a potential pattern of conduct
concerns early can help SJPD prevent serious officer misconduct. We were unable to
confirm that they have fully implemented this system. However, in response to our audit,
SJPD informed us that it is making major and positive revisions to its Early Warning
System (which identifies officers at risk for committing misconduct) and that it will
implement this revised system by June 2012. (Recommendation #3/#83.)

Implemented
86%

The arrests of individuals for public intoxication have been an occasional subject of
controversy in San JosS. The IPA first raised concerns about these arrests in 1994.
Given community concerns that these arrests are highly discretionary on the part of
officers, proper documentation of these arrests is important to demonstrate that the arrests
are lawful and free of bias. Initially, we did not receive requested documents necessary
for us to verify consistent documentation of these arrests. However, per our request to
perform spot checks of public intoxication incident reports, SJPD has agreed to provide
100 of these reports to the IPA by December 31,2011. (Recommendation #9.)

SJPD had agreed to implement an IPA recommendation that requires the Internal Affairs
Unit to contact complainants (people who have brought misconduct complaints) at
regular intervals until their complaints are closed, with update letters sent every 60 days,
and final closing letters. In response to this audit, SJPD has now linked all such
communications in IAPro so that our office can perform spot checks to ensure
compliance. (Recommendation # 14.)



HONORABLE MAYOR AND CITY COUNCIL
December 14, 2011
Subj ect: IPA Audit of Recommendations to SJPD (1993-2009)
Page 4

Internal Affairs investigators’ objectivity when interviewing officers about alleged
misconduct is an issue of ongoing concern. In 1995, we recommended a standardized
format for officer interviews to promote objectivity. As a result of recent discussions on
this subject, including a joint IA/IPA training, Internal Affairs no longer permits its
investigators to ask leading questions in their interviews of officers. Our audit has also ’
prompted SJPD’s agreement to implement a standardized format for interviewing officers
by Mm’ch 2012. (Recommendation #26.)

Positive police/community relations sometimes require that officers apologize when they
make mistakes, In 1999, the IPA recommended that SJPD issue an explanation and/or
apology in instances of unintentional or inadvertent police error, such as when there is a
search of the wrong house. Our audit has resulted in an agreement from SJPD to issue
the procedure to be followed when these errors occur, in the form of a standing order,
available by June 2012. Thereafter, the procedure will be included in the revised Duty
Manual by December 2012. (Recommendation #49.)

The fear of retaliation, however unjustified that fear may be, is often cited by potential
complainants as the reason they will not go on record with their concerns about potential
police misconduct. To fm’ther protect the integrity of the misconduct complaint process,
we recommended in 2000 that SJPD place a non-retaliation policy in the Duty Manual, to
reinforce SJPD’s message to all officers that retaliation against complainants and
witnesses will not be tolerated. We also requested a Duty Manual whistleblower policy
to protect SJPD employees who raise misconduct concerns. In the wake of our audit,
SJPD will add both policies to the Duty Manual by December 2012. (Recommendations
#52 & 54.)

Ethics trainings are routinely administered in many workplaces, and are particularly
impol~ant for law enforcement -- a profession in which challenging situations are
routine. Although SJPD adopted the IPA recommendation in 2000 for recurring SJPD
ethics trainings, our audit disclosed that there have been no SJPD ethics training
programs since 2002. In response to our audit, SJPD will reinstitute, by July 1, 2013, an
updated ethics training program, mandatory for all officers. The SJPD ethics training
program will be administered every other year. (Recommendation #55.)

Handling suspects who are armed with projectile weapons such as knives and swords
can pose perilous and challenging situations for officers. Following a review of fatal
incidents in 2000, the IPA recommended specialized training be given to officers on
facing suspects armed with these weapons. SJPD adopted this recommendation.
However, our audit was unable to confirm that this specialized training in fact occun’ed.
In response to this audit, SJPD has committed to implement a training program by mid-
2012 that addresses these and other safety challenges that officers encounter in the field.
(Recommendation #61 .)

Misconduct allegations against top-ranking SJPD officers require special handling to
avoid actual or perceived bias. In 2002, the IPA recommended a written policy to
provide guidance in this situation. While a policy pertaining to alleged sexual harassment
and discrimination is already in place, in response to our audit, SJPD will include in the
Duty Manual, by December 2012, direction to officers about how to bring complaints
when high-ranldng officers are the subjects. (Recommendation #88.)
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Providing information about officer-involved shootings and fatal incidents is
important to the public trust. In 2003 we recommended that SJPD generate documents
that could answer frequently asked questions about the investigations that follow these
.incidents. As a result of our audit, SJPD has committed to generate FAQ’s and to post
the document on the homicide unit page of the SJPD website. This will be accomplished
by March 2012. (Recommendation #90.)

Tracldng Taser use ensures that these relatively new, less-lethal, but still powerful
weapons are used responsibly by SJPD officers. In,2004 we recommended continued
tracking and analysis of Taser use. Our audit confi~aned that while SJPD still collects
data on Taser use, no analysis has been performed on the data. In response to this
concern, SJPD will implement an IAPro "Blue Team" system by January 2013. This
system will allow SJPD to quickly track all types of force used, including Tasers, and to
sort the data by weapon. (Recommendation #96.)

When property is seized for safekeeping (e.g., wallets, purses, bicycles), SJPD must
store and later return the property if it is claimed. If the owner fails to reclaim his/her
property within four months after receiving proper notification, SJPD can auction off or
discard the property. Previously, SJPD had not been providing those notices in a timely
fashion. In response to our audit, SJPD has now agreed to modify the report receipt card
that is given to the property owner when SJPD seizes the property. By June 2012 the card
will include notification information to these property owners. This process will be
memorialized in the Duty Manual by December 2012.

JUDGE LADORIS H. CORDELL (RET.)
Independent Police Auditor
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