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Settlement Agreement and Release
Between

The City of San Jos~
And

Applegate Johnston, Inc.

(Fire Station No. 19)

This Settlement Agreement and Release ("Settlement Agreement") is entered into on
October __, 2011 by and between the City of San Jose ("City") and Applegate Johnston,
Inc. ("Applegate").

Recitals

WHEREAS, the City and Applegate desire to resolve the City’s liquidated damage
claims arising from Applegate’s construction of Fire Station No. 19 under the terms and
conditions set forth in this Settlement Agreement;

NOW, THEREFORE, for good and valuable consideration, the City and Applegate
agree as follows:

Section 1. Underlying Facts.

This Settlement Agreement involves the following relevant .facts:

Fire Station No. 19 Project: On or about July 24, 2008, the City awarded
Applegate a public works contract for the construction of Fire Station No. 19.
Applegate was the low bidder on the project.

The City issued a notice to proceed that made September 19, 2008 the
first chargeable day for Applegate to commence construction of Fire
Station No. 19 ("Construction Commencement Date").

The contract for Fire Station No. 19 originally required Applegate to
complete construction of the Project within 435 calendar days from the
Construction Commencement Date. During construction, the City and
Applegate executed various change orders extending the time for
completing.construction of Fire Station No, 19 by 165 calendar days.
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As a result of the time extensions, Applegate was to have completed
construction of Fire Station No. 19 within 600 calendar days after the
Construction Commencement Date, which made the contractual
completion date May 11, 2010 ("Contractual Completion Date").

The City granted Applegate provisional substantial completion on
September 1, 2010, which is 113 calendar days after the Contractual
Completion Date. The City executed and recorded a certificate of
substantial completion stating that Applegate achieved substantial
completion on November 3, 2010, which is 176 calendar days after the
Contractual Completion Date.

The construction contract for Fire Station No. 19 requires Applegate to pay
the City. liquidated damages in the amount of $2,500 for each day beyond
the Contractual Completion Date that Applegate is late in completing
construction.

The City claims that Applegate is responsible for all of the delay in
completing construction of Fire Station No. 19.

The City sent Applegate the Engineer’s Final Estimate, dated September
23, 2011, stating that it was assessing liquidated damages in the amount
of $282,500. This amount is based on the provisional substantial
completion date (113 x $2,500 = $282,500).

In the Engineer’s Final Estimate, the City stated that it was not seeking the
liquidated damages based on the substantial completion date (176 x
$2,500 = $440,000) "[i]n the interests of cooperation and of closing out the
.Project."

Environmental Innovation Center Proiect: On or about May 31, 2011, the City
awarded Applegate a public works contract in the amount of $10,624,000 for
base construction of the Environmental Innovation Center; and add alternates in
the amounts of $341,113 for a tower, and $129,822 for a free standing canopy.
Applegate was the low bidder on the project.

On or about May 31,2011, Applegate submitted an executed construction
contract for the Environmental Innovation Center. With the executed
contract, Applegate submitted payment and performance bonds and proof
of insurance - all meeting the requirements of the project as bid and of the
construction contract.
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The City is seeking to obtain approximately $4,500,000 in financing to pay
for a portion of the construction of the Environmental Innovation Center
through the New Markets Tax Credit program administered by the U.S.
Department of the Treasury.

As a condition of obtaining New Markets Tax Credit financing, the New
Markets Tax Credit investors imposed payment and performance bonds
and insurance requirements in addition to those set forth in the bid
documents and construction contract for the Environmental Innovation
Center project ("Additional Bond/Insurance Requirements").

Applegate has refused to obtain payment and performance bonds and
insurance complying with the Additional Bond/Insurance Requirements on
the ground that the Additional Bond/Insurance Requirements are not
contained in the bid documents or the construction contract for the
Environmental Innovation Center project.

As of the date of this Settlement Agreement, the City has obtained varying
information related to the cost of Applegate complying with the Additional
Bond/Insurance Requirements.

In order to obtain the New Markets Tax Credit funding, the City needs
Applegate to comply with the Additional Bond/Insurance Requirements on
or before October 18,2011.

Section 2. Settlement Terms and Conditions

Based on the relevant facts set forth in Section 1 of this Settlement Agreement, the City
and Applegate agree to the following settlement terms and conditions.

As consideration for Applegate’s agreement to the terms and conditions set forth
in Section 2.B. of this Settlement Agreement, the City waives its right to pursue
liquidated damages against Applegate arising from or related to Applegate’s
delay in completing the construction of Fire Station No. 19.

If Applegate fails to perform its obligations set forth in Section 2.B. of this
Settlement Agreement, the City shall have the right to pursue the full
amount of its liquidated damages claim against Applegate based on the
City’s claim that Applegate was 176 days late in completing construction.
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Notwithstanding anything to the contrary in this Settlement Agreement, the
City expressly does not waive, release or discharge as part of this
settlement any known or unknown claims arising from or related to the
Fire Station No. 19 contract provisions and specifications regarding or
relating to the quality of workmanship, maintenance and warranties, and
prevailing wage.

As consideration for the City waiving its right to pursue liquidated damages
against Applegate arising from or related to Applegate’s delay in completing the
construction of Fire Station No. 19, Applegate agrees to each of the following.

Applegate waives all claims against the City arising from or relating to the
construction of Fire Station No. 19, including, but not limited to, any claims
for additional compensation.

Applegate shall obtain payment and performance bonds and insurance
meeting the Additional Bond/Insurance Requirements. The Additional
Bond/Insurance Requirements with which Applegate must comply are
attached to this Settlement Agreement as Exhibit A. Exhibit A is
incorporated herein by reference.

Applegate agrees to provide payment and performance bonds and
insurance meeting the Additional Bond/Insurance Requirements on
or before October 18, 2011.

Section 3.

Applegate further agrees to reasonably cooperate with any
requests by the City regarding Applegate obtaining the bonds and
insurance needed for the City to obtain New Markets Tax Credit
financing to the extent such requests are consistent with the
requirements set forth in Exhibit A.

Releases

A= The City, on behalf of itself, its past and presentemployees, partners, agents,
predecessors, successors, consultants, attorneys, and assigns, hereby releases
and forever discharges Applegate, its past and present affiliates, parents,
subsidiaries, officers, directors, shareholders, employees, partners, agents,
predecessors, successors, assigns, heirs, executors, and administrators, all of
whom expressly deny any liability, from any and all claims, demands, damages,
actions, or suits, known and unknown, relating to, arising out of, or in any way
connected with a delay in completing the construction of Fire Station No. 19.

T-14557.005
803506

4

 

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. 



RD:GDS:GDS
10/14/2011

Applegate, on behalf of itself, its past and present affiliates, parents, subsidiaries,
officers, directors, shareholders, employees, partners, agents, predecessors,
successors, assigns, heirs, executors, and administrators, hereby releases and
forever discharges the City, its past and present employees, partners, agents,
predecessors, successors, consultants, attorneys, and assigns, all. of whom
expressly deny any liability, from any and all claims, demands, damages, actions,
or suits,, known and unknown, relating to, arising out of, or in any way cOnnected
with the construction of Eire Station No. 19.

C.    Section 1542 of the Civil Code of the State of California provides as follows:

"A General Release does not extend to claims which the
creditor does not know or suspect to exist in his favor at
the time of executing the Release, which if known by him
must have materially affected his settlement with the
debtor."

Each ofthe parties hereby represents that the Civil Code Section 1542 has been
read and reviewed with counsel and understood, and that each of the parties
hereby waives any and all present and future rights and benefits under Section
1542 to the extent it would permit claims relating to, arising out of, or any way
connected to the Fire Station No. 19 project based on facts found to be different
from the facts believed to be true at the time this Settlement Agreement was
executed by the parties.

Section 4. General Terms.

Each of the parties represents and warrants that it has not assigned or
transferred, in whole or in part, any claim, demand, action, or suit which each of
the parties may now have or may have had or claim to have against the other
party or its past and present employees, partners, agents, predecessors,
successors, consultants, attorneys, and assigns, to any person, corporation or
other entity in any manner, including without limitation assignment or transfer by.
subrogation or by operation of law.

The parties understand and acknowledge that this Settlement Agreement
constitutes a compromise and settlement of claims. No act taken by either of the
parties, either previously or in connection with this Settlement Agreement, shall
be deemed or construed to’ be an admission of the truth or falsity of any claims
heretofore made or an acknowledgment or admission by either party of any fault
or liability whatsoever to the other party.
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The parties shall bear their own costs, including attorneys’ fees, and any other
fees incurred in connection with this Settlement Agreement and the events
underlying this Settlement Agreement.

The Parties represent that they have carefully read and understand the terms of
this Settlement Agreement. The terms of this Settlement Agreement are
voluntarily accepted for the express purpose of making a full and final
compromise and settlement of the subject matter addressed herein.

This Settlement Agreement represents the entire agreement and understanding
between the parties regarding the subject matter addressed herein and
supersedes any and all prior and contemporaneous agreements,
representations, and negotiations regarding such subject matter. This
Settlement Agreement may be modified or amended only by a written instrument
signed by all parties hereto.

This Settlement Agreement shall be governed by the laws of the State of
California.

This Settlement Agreement may be executed in counterparts, and each
counterpart shall have the same force and effect as an original and shall
constitute an effective, binding agreement on the part of each of the undersigned.

Each person executing this Settlement Agreement on behalf of any other person
or persons hereby warrants that he or she has full authority to do so.

IN WITNESS WHEREOF, the Parties have executed this Settlement Agreement
effective as of the date first set forth below.
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APPROVED AS TO FORM:

By:
Glenn D. Schwarzbach
Sr. Deputy City Attorney

CITY OF SAN JOSE, a municipal
corporation

By:
RICHARD DOYLE
City Attorney

"Applegate".

Applegate Johnston, a California
Corporation

By: ( L.,-f~_~_.P

Name:
Title: M~-~-
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Exhibit A

Type Amount ’Certificate/Policy Endorsement Requirements
Contractor’s 100% Name NDC New Markets Investments LXV, LLC,
Special/All Risk Insurable Northern California Community Loan Fund NMTC
Builder’s Risk Value Sub-CDE III, LLC, and Brownfield Revitalization XV,
during Replacement LLC as Mortgagees and Loss Payees. The City of
Construction Cost Basis San Jose; their officials, employees, agents and
including (excluding contractors, and the EIC QALICB, Inc. as Additional
Delayed land) Named Insured.
Opening
coverage Add JPMorgan Chase Bank, N.A. with an address of

700 North Pearl Street Floor 07, Dallas, Texas 7521-
7424 as an Additional Interest only.

Include the following provision: Completed value,
non reporting form with no coinsurance requirement,
delayed opening and grant the insured permission to
occupy prior to completion. Policy is written on a
Replacement Cost Basis.

Include the following provision: Should any of the
above described policies be cancelled before the
expiration date thereof, 30 days notice for
cancellation and 10 days notice will be delivered in
accordance with the policy provisions.

Policy shall not contain exclusion for terrorist losses.
If such exclusion exists a separate Terrorism policy
covering Certified Acts of Terrorism in an amount
equal to the full replacement cost or the loan
amount, whichever is less.

Contractor’s $5,000,000 Name the City of San Jose, their officials,
Commercial employees, agents and contractors, EIC QALICB,
Excess/Umbrella Inc., JPMorgan Chase Bank, N.A., any and all
Liability subsidiaries as their interest may appear and its

successor and/or assigns, Chase Community Equity,
LLC, Chase NMTC SJEIC Investment Fund, LLC,
NDC New Markets Investments LXV, LLC, Northern
California Community Loan Fund NMTC Sub-CDE
III, LLC, and Brownfield Revitalization XV, LLC as
Additional Insured.

Include the following provision: Should any of the
above described policies be cancelled before the
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Contractor’s
Commercial
General Liability

$1,000,000
per
occurrence,
combined
single limit
$2,000,000
aggregate

expiration date thereof, 30 days notice for
cancellation and 10 days notice will be delivered in
accordance with the policy provisions.

Add JPMorgan Chase Bank, N.A. with an address of
700 North Pearl Street Floor 07, Dallas, Texas 7521-
7424 as a Certificate Holder.
Name the City of San Jose, their officials,
employees, agents and contractors, EIC QALICB,
Inc., JPMorgan Chase Bank, N.A., any and all
subsidiaries as their interest may appear and its
successor and/or assigns, Chase Community Equity,
LLC, Chase NMTC SJEIC Investment Fund, LLC,
NDC New Markets Investments LXV, LLC, Northern
California Community Loan Fund NMTC Sub-CDE
III, LLC, and Brownfield Revitalization XV, LLC as
Additional Insured.

Include the following provision: Should any of the
above described policies be cancelled before the
expiration date thereof, 30 days .notice for
cancellation and 10 days notice will be delivered in
accordance with the policy provisions.

AddJPMorgan Chase Bank, N.A. with an address of
700 North Pearl Street, Floor 07, Dallas Texas 7521-
7424 as a Certificate Holder.

Additional Requirements:
1. For the Investor: Certificate holder as, non-contributing Additional Insured clause

shall read as "JPMorgan Chase Bank, N.A., any and all subsidiaries as their interest
may appear and its successor and/or assigns." For CDE, clause shall read "[CDE
Entity Name] and its successor and/or assigns. Address is to be provided.

2. Certificate must reference the property description or address, full name of
insurance company and term of policy.

3. Blanket policies: Certificate must identify the secured property by address and show
the sum insured or state replacement value.

4. Certificate must provide for 30 days notice of adverse change, cancellation or non-
renewal ("endeavor to" verbiage is not acceptable).

5. Evidence of liability insurance must be presented on an Acord 25 form certificate.
Builder’s risk and special cause of loss, hazard and property must be on an Acord

27(Personal Property)/28 (Commercial Property) form certificate.
6. Company insuring must be rated not less than "A-" VIII or better by A.M. Best Co., in

Best’s Rating Guide.
7. Waiver of Subrogation against named Additional Insured.
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8. Loan documentation has the right to force place special cause of loss, hazard and
property insurance and flood insurance if there is a lapse in coverage.

9. The cancellation provision needs to be added to the liability certificate and the
builder’s risk certificate needs to be issued on an Acord 27 or 28 form.

10.Also, on the JPMorgan certificate for the builder’s risk coverage, a change to the
verbiage on page #2 is needed. JPMorgan Chase should not be listed as an
additional named insured. They should be an additional interest only.

In regards to the payment and performance bonds, Applegate shall attach a rider that
list s NDC New Markets Investments LXV, LLC, Northern California Community Loan
Fund NMTC Sub-CDE III, LLC, Brownfield Revitalization XV, LLC, and the EIC QALICB,
Inc. as additional obligees. Per additional requirement #4 above, the surety company
must carry an A.M/Best rating of A-/VIII or better.

Sample forms are attached to this Exhibit for reference.
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