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RESOLUTION NO.    
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF SAN JOSÉ APPROVING 
A REQUEST FOR A CONDITIONAL USE PERMIT TO ALLOW THE DEMOLITION OF 
AN EXISTING SINGLE-FAMILY DETACHED RESIDENCE AND THE EXPANSION OF 
AN EXISTING GAS AND SERVICE STATION ON A 0.51-GROSS-ACRE SITE ON 
THE SOUTHEAST CORNER OF MCKEE ROAD AND NORTH 33RD STREET (1604 
MCKEE ROAD), SAN JOSÉ 
 

FILE NOS. CP11-049 
 
 WHEREAS, pursuant to the provisions of Chapter 20.100 of Title 20 of the San 

Jose Municipal Code, on July 11 2011 application (File No. CP11-049) was filed for a 

Conditional Use Permit to allow the demolition of an existing single-family detached 

residence and the expansion of an existing gas and service station on a 0.51-gross-acre 

site on the southeast corner of McKee Road and North 33rd Street (1604 McKee Road), 

San José; and 

 WHEREAS, the subject property is all that real property described in Exhibit "A," 

which is attached hereto and made a part hereof by this reference as if fully set forth 

herein; and 

 WHEREAS, pursuant to and in accordance with Chapter 20.100 of Title 20 of the 

San Jose Municipal Code, this City Council conducted a hearing on said application, 

notice of which was duly given; and 

 WHEREAS, at said hearing, this City Council gave all persons full opportunity to 

be heard and to present evidence and testimony respecting said matter; and 

 WHEREAS, at said hearing this City Council received and considered the reports 

and recommendation of the Director of Planning, Building and Code Enforcement; and 

development plan for the subject property entitled “Proposed Expansion of Moe’s Stop 

Gas and Service Station,” last revised October 5, 2011,  and said plan is on file in the 

Department of Planning, Building and Code Enforcement and is available for inspection 

by anyone interested herein, and said development plan is incorporated herein by this 

reference, the same as if it were fully set forth herein; and 

 WHEREAS, said hearing was conducted in all respects as required by the San 

Jose Municipal Code and the rules of this City Council. 
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 NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY 

OF SAN JOSE AS FOLLOWS: 

After considering evidence presented at the Public Hearing, the City Council finds that the 
following are the relevant facts regarding this proposed project: 

1. This site has a designation of General Commercial on the adopted San José 2020 
General Plan Land Use/Transportation Diagram. The proposed use is consistent 
with this designation. 

2. The site is currently zoned CP-Commercial Pedestrian. 

3. The site is 0.51 gross acres in size. 

4. The applicant is requesting a Conditional Use Permit to allow the demolition of an 
existing single-family detached residence and the expansion of an existing gas and 
service station on a 0.51 gross-acre site on the southeast corner of McKee Road 
and North 33rd Street (1604 McKee Road). 

5. The subject single-family residence was built in 1941 with an addition constructed in 
1948. 

6. The subject single-family residence is not considered historically significant, nor is it 
identified in the City’s Historic Resources Inventory. 

7. The project includes the following components: 

a. Demolition of the existing single-family residence and associated accessory 
structures at 280 North 33rd Street. 

b. The addition of three new fueling dispensers along the west side of the site with a 
new 1,800 square foot canopy above. 

c. Closure of one driveway along North 33rd Street. 

d. Relocation of the other driveway on North 33rd Street further to the south. 

e. Reconfiguration of the driveway access on McKee Road closest to the intersection 
to be a one way  exit only. 

f. Provision for associated site improvements (landscaping, parking, etc.). 

8. The proposed expansion will not result in an increase in the parking demand on site. 

9. The existing store is legal non-conforming for the off-sale of alcohol. No changes are 
proposed to the store. 

10. The subject site is surrounded by commercial uses on the north, east and west, and 
by single-family residential uses to the south. 

11. The project proposes the removal of 15 trees, none of which are ordinance sized. 

12. Per Table 20-140 of the San José Municipal Code, a Conditional Use Permit is 
required for a gasoline service station use in the CP-Commercial Pedestrian Zoning 
District. 

13. The gas station operates from 6:00 a.m. to 11:00 p.m. 
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14. An Initial Study/Negative Declaration (ND) was prepared for the project by the City of 
San Jose in 2009. A neighboring business sued the City on the grounds that the ND 
did not adequately address traffic. 

15. The case went to the California Superior Court for Santa Clara County on March 11, 
2011 (case no. 1-10-CV-0176412). 

16. The court issued a Writ of Mandate requiring the City to prepare an EIR for the 
project, which EIR was prepared. The EIR for this project was prepared in 
accordance with the requirements of the Writ. 

17. A Notice of Preparation of the EIR was circulated to the public and public agencies 
from June 28, 2011 to July 28, 2011. This Draft EIR was circulated for agency and 
public review during a 45-day public review period prior to certification of the 
document by the lead agency.  The circulation period for the Draft EIR ran from 
September 1, 2011 through October 17, 2011. 

18. The Draft EIR is a Focused EIR, meaning that an Initial Study was first prepared to 
narrow the focus of review to those topic areas where there is a possibility of a 
significant environmental impact.  The Initial Study is included as Appendix A of the 
Draft EIR.  The only topic area identified where there could be a significant 
environmental impact was Transportation, which is discussed in the Environmental 
Setting, Impacts, and Mitigation section of the EIR. 

19. The decision-making body must certify that it has reviewed and considered the 
information in the Final EIR and that the EIR has been completed in conformity with 
the requirements of CEQA.  Although the EIR does not control the lead agency's 
ultimate decision on the project, the City must consider the information in the EIR 
and respond to each significant effect identified in the EIR.  If significant adverse 
environmental effects are identified in the EIR, approval of the project must be 
accompanied by written findings. 

20. The EIR identified no significant impacts.  Because no significant impacts were 
identified, there are no mitigation measures proposed.  Similarly, because there 
were no significant, unavoidable environmental impacts identified, there is no need 
for the decision-maker, to adopt a statement of overriding considerations. 

 
21. The Planning Commission approved the proposed application for a Conditional Use 

Permit to allow the demolition of an existing single-family detached residence and 
the expansion of an existing gas and service station on a 0.51-gross-acre site on the 
southeast corner of McKee Road and North 33rd Street (1604 McKee Road). 

 
22. Three appellants owning property or occupying property within 1,000 feet of the 

subject site appealed the Planning Commission decision on November 4, 2011. 
 
The City Council concludes and finds, based on the analysis of the above facts in 
regards to the Conditional Use Permit, that: 

1. The interrelationship between the orientation, location and elevations of the 
proposed building and structure and other uses on-site are mutually compatible and 
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aesthetically harmonious in that: 

a. The architectural elements of the proposed structure are integrated into a 
harmonious whole. 

b. The proposed structure is comparable in terms of mass, scale, and height. 

c. Sufficient maneuvering room will be provided on site to allow smooth circulation 
and minimize interference with other uses. 

d. Parking spaces are conveniently located in relation to the uses they support. 

2. The orientation, location and elevation of the proposed building and structure and 
other uses on the site are compatible with and are aesthetically harmonious with 
adjacent development or the character of the neighborhood in that: 

a. The structure proposed on site is comparable in terms of mass, scale, and height 
with existing adjacent or nearby structures. 

b. The proposed structure does not unreasonably interfere with the light and air 
available to adjacent sites. 

c. The use of the site will not interfere with the use of adjacent properties since 
sufficient buffering between uses will be provided. 

3. The environmental impacts of the project will not have an unacceptable negative 
effect on adjacent property or properties in that: 

a. An Initial Study/Negative Declaration (ND) was prepared for the project by the 
City of San Jose in 2009. A neighboring business sued the City on the grounds 
that the ND did not adequately address traffic.  The case went to the California 
Superior Court for Santa Clara County on March 11, 2011 (case no. 1-10-CV-
0176412).  The court issued a Writ of Mandate requiring the City to prepare an 
EIR for the project, specifically to evaluate traffic impacts.   

b. The EIR for this project was prepared in accordance with the requirements of the 
Writ.  

c. The only topic area identified where there could be a significant environmental 
impact was Transportation, which is discussed in the Environmental Setting, 
Impacts, and Mitigation section of the EIR. 

d. The EIR identified no significant impacts.  Because no significant impacts were 
identified, there are no mitigation measures proposed.  Similarly, because there 
were no significant, unavoidable environmental impacts identified, there is no 
need for the the City Council to adopt a statement of overriding considerations. 

4. Landscaping, irrigation systems, walls and fences, features to conceal outdoor 
activities, exterior hearing, ventilating, plumbing, utility and trash facilities are 
sufficient to maintain or upgrade the appearance of the neighborhood in that: 

a. Landscaping will be added to the site and an adequate automatic irrigation 
system will be provided to support this landscaping. 

b. Outdoor activities, exterior heating, ventilating, plumbing, utility, and trash 
facilities will be screened by parapets, fences, walls or other devices compatible 
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with the architectural treatment of the structure. 

5. Traffic access, pedestrian access and parking are adequate in that: 

a. Sufficient driveway curb cuts and driveways will be provided on site to provide 
access to the site without interfering with off-site circulation. 

b. Pedestrian walkways will be provided to all major building entrances.   

c. The proposed number and size of parking spaces complies with the 
requirements of the Zoning Ordinance. 

6. This site has a designation of General Commercial on the adopted San José 2020 
General Plan Land Use/Transportation Diagram and this application is consistent 
with this designation. 

7. The City Council has considered all of the following criteria in evaluating the 
proposed demolition. 

a. The failure to approve the permit would result in the creation of continued 
existence of a nuisance, blight, or dangerous condition. 

b. The failure to approve the permit would jeopardize public health, safety or 
welfare. 

c. The approval of the permit should maintain the supply of commercial space in the 
City of San José 

d. Both inventoried and non-inventoried buildings, sites and districts of historical 
significance should be preserved to the maximum extent feasible. 

e. Rehabilitation or reuse of the existing building would not be feasible. 

f. The approval of the demolition of the building should facilitate a project which is 
compatible with the surrounding neighborhood. 

g. The demolition of the building without an approved replacement building should 
not have an adverse impact on the surrounding neighborhood. 

8. The benefits of permitting the demolition, removal or relocating of the subject 
structures outweigh the impacts of the demolition, removal or relocation. 

 
Further, based on the above facts and findings, the City Council finds that: 
 
1. The proposed project conforms to the City’s General Plan.  

2. The proposed project conforms to the San José Zoning Ordinance. 

3. The proposed project is in compliance with the California Environmental Quality Act. 
 
Finally, based on the above facts and findings, the City Council finds that: 
 
1. The proposed use at the location requested will not: 

a. Adversely affect the peace, health, safety, morals or welfare of persons residing 
or working in the surrounding area; or 
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b. Impair the utility or value of property of other persons located in the vicinity of the 
site; or 

c. Be detrimental to public health, safety or general welfare; and 

 

2. The proposed site is adequate in size and shape to accommodate the yards, walls, 
fences, parking and loading facilities, landscaping and other development features 
prescribed in this Title, or as is otherwise required in order to integrate said use with 
the uses in the surrounding area; and 

3. The proposed site is adequately served: 

a. By highways or streets of sufficient width and improved as necessary to carry the 
kind and quantity of traffic such use would generate; or by other forms of transit 
adequate to carry the kind and quantity of individuals such use would generate; 
and 

b. By other public or private service facilities as are required. 
 
In accordance with the findings set forth above, a Conditional Use Permit to use the 
subject property for said purpose specified above and subject to each and all of the 
conditions hereinafter set forth is hereby granted. This City Council expressly declares 
that it would not have granted this permit and determination except upon and subject to 
each and all of said conditions, each and all of which conditions shall run with the land 
and be binding upon the owner and all subsequent owners of the subject property, and all 
persons who use the subject property for the use conditionally permitted hereby. 
 
CONDITIONS 
 
This Conditional Use Permit shall have no force or effect and the subject property shall 
not be used for the hereby permitted uses unless and until all things required by the 
below-enumerated precedent conditions and all of the requirements set forth in San Jose 
Municipal Code Section 20.100.290.D shall have been fully performed or caused to be 
fully performed. 

 
1. Acceptance of Permit.  Per Section 20.100.290(B), should the applicant fail to file a 

timely and valid appeal of this Permit within the applicable appeal period, such 
inaction by the applicant shall be deemed to constitute all of the following on behalf of 
the applicant: 

a. Acceptance of the Permit by the applicant; and 

b. Agreement by the applicant to be bound by, to comply with, and to do all things 
required of or by the applicant pursuant to all of the terms, provisions, and 
conditions of this permit or other approval and the provisions of Title 20 applicable 
to such Permit. 

2. Permit Expiration.  This Conditional Use Permit shall automatically expire four years 
from and after the date of issuance hereof by said City Council, if within such four-year 
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time period, the construction of the new fuel pumps and canopy has not commenced, 
pursuant to and in accordance with the provision of this Conditional Use Permit.  The 
date of issuance is the date this Permit is approved by the City Council.  However, the 
Director of Planning may approve a Permit Adjustment/Amendment to extend the 
validity of this Permit in accordance with Title 20. 

3. Building Permit/Certificate of Occupancy.  Procurement of a Building Permit 
and/or Certificate of Occupancy from the Building Official for the structures 
described or contemplated under this permit shall be deemed acceptance of all 
conditions specified in this permit and the applicant's agreement to fully comply with 
all of said conditions.  No change in the character of occupancy or change to a 
different group of occupancies as described by the “Building Code” shall be made 
without first obtaining a Certificate of Occupancy from the Building Official, as 
required under San José Municipal Code Section 24.02.610, and any such change 
in occupancy must comply with all other applicable local and state laws. 

4. Conformance with Plans.  The use development shall conform to approved plans 
entitled, “Proposed Expansion of Moe’s Stop Gas and Service Station,” last revised 
October 5, 2011 on file with the Department of Planning, Building and Code 
Enforcement and to the San José Building Code (San José Municipal Code, Title 17, 
Chapter 17.04). 

5. Compliance with Local and State Laws.  The subject use shall be conducted in 
full compliance with all local and state laws.  No part of this approval shall be 
construed to permit a violation of any part of the San José Municipal Code.  The 
Permit shall be subject to revocation if the subject use is conducted in such a 
manner as to cause a nuisance. 

6. Sewage Treatment Demand.  Chapter 15.12 of Title 15 of the San José Municipal 
Code requires that all land development approvals and applications for such 
approvals in the City of San José shall provide notice to the applicant for, or recipient 
of, such approval that no vested right to a Building Permit shall accrue as the result 
of the granting of such approval when and if the City Manager makes a 
determination that the cumulative sewage treatment demand of the San José-Santa 
Clara Water Pollution Control Plant represented by approved land uses in the area 
served by said Plant will cause the total sewage treatment demand to meet or 
exceed the capacity of San José-Santa Clara Water Pollution Control Plant to treat 
such sewage adequately and within the discharge standards imposed on the City by 
the State of California Regional Water Quality Control Board for the San Francisco 
Bay Region.  Substantive conditions designed to decrease sanitary sewage 
associated with any land use approval may be imposed by the approval authority. 

7. Operations Plan.  Loitering is prohibited on or around the premises or the area 
under the control of the applicant licensee(s).  No alcoholic beverages shall be 
consumed on any property adjacent to the premises over which the project 
developer/applicant has control.  The project developer/applicant shall be 
responsible for maintaining free of litter the area adjacent to the premises over which 
they have control. 
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8. Outside Storage.  No outside storage is permitted except in areas designated on 
the approved plan set. 

9. Tree Removals.  This permit approves the removal of 15 trees, none of which are 
ordinance sized trees.  All non-orchard trees that are to be removed shall be 
replaced at the following ratios: 

a. Each tree less than 12 inches in diameter to be removed shall be replaced with 
one 15-gallon tree. 

b. Each tree 12 inches to 17 inches in diameter to be removed shall be replaced 
with two 15-gallon trees. 

c. Trees 18 inches in diameter or greater to be removed shall be replaced with four 
24-inch box trees. 

Any future tree removals shall be deemed a change to the approved landscape plan 
and shall require approval by the Director of Planning, Building, and Code 
Enforcement. 

10. Hours of Operation.  This permit does not allow for 24 hour operation.  Standard 
hours of operation are from 6:00 a.m. to 12:00 Midnight. 

11. Anti-Graffiti.  The applicant shall remove all graffiti from buildings and wall surfaces 
within 48 hours of defacement. 

12. Lighting.  All proposed lighting shall conform to the City of San José’s Outdoor 
Lighting Policy.  Under canopy lighting shall be recessed and/or screened to avoid light 
intrusion on nearby residential properties. 

13. Archaeology.  Pursuant to Section 7050.5 of the Health and Safety Code, and 
Section 5097.94 of the Public Resources Code of the State of California in the event 
of the discovery of human remains during construction, there shall be no further 
excavation or disturbance of the site or any nearby area reasonably suspected to 
overlie adjacent remains.  The Santa Clara County Coroner shall be notified and 
shall make a determination as to whether the remains are Native American.  If the 
Coroner determines that the remains are not subject to his authority, he shall notify 
the Native American Heritage Commission who shall attempt to identify descendants 
of the deceased Native American.  If no satisfactory agreement can be reached as 
to the disposition of the remains pursuant to this State law, then the land owner shall 
re-inter the human remains and items associated with Native American burials on 
the property in a location not subject to further subsurface disturbance. 

14. Construction Measures.  The applicant shall ensure that the following construction 
measures are fully implemented throughout the duration of construction activities 
associated with this project.  For the purposes of this Permit, “construction” shall 
mean all on-site activities including site clearing, grading, and construction. Failure 
to comply with these conditions by the applicant, project contractors or 
subcontractors shall be cause for shutdown of the project site until compliance with 
the following conditions can be ensured by the City. 
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a. Measure:  These construction measures shall be included in all contract 
documents for the project to ensure full disclosure to contractors and 
subcontractors. 

b. Equipment:  Reduction of construction phase noise at the site shall include the 
use of quiet or “new technology” equipment, particularly with improved exhaust 
mufflers.  All internal combustion engines used at the project site shall be 
equipped with the type of muffler recommended by the equipment manufacturer.  
In addition, all equipment shall be maintained in good mechanical condition so as 
to minimize noise created by faulty or poorly maintained engine, drive-train and 
other components. 

c. Construction Hours:  Construction shall be limited to the hours of 7:00 a.m. to 
7:00 p.m. Monday through Friday for any onsite or offsite work within 500 feet of 
any residential unit so as to avoid the more sensitive evening, nighttime and 
weekend hours. 

d. Construction Deliveries:  Deliveries shall not occur outside the above 
construction hours.  All deliveries shall be coordinated to ensure that no delivery 
vehicles arrive prior to the opening of the gates to prevent the disruption of 
nearby residents. 

e. Plans:  The construction hours shall be printed on all plans for the project used to 
construct the project. 

f. Fencing:  The site shall be wholly enclosed by security fencing.  The gates to the 
project site shall remain locked during all other times, except for a fifteen-minute 
period immediately preceding and following the above hours of construction. 

g. Construction Employees:  Construction workers shall not arrive to the site until 
the opening of the project gates.  The applicant shall designate a location without 
adjacent residential units for workers to wait prior to the opening of the project 
gates. 

h. Construction Activities:  Construction equipment, materials, and workers shall not 
be staged on any area of the site within 50 feet of an adjoining property used for 
residential purposes unless the Director of Planning approves a Permit 
Adjustment authorizing such activity.  The construction staging area shall not 
create a public or private nuisance. 

i. Disturbance Coordinator:  A disturbance coordinator shall be identified by the 
developer for this project.  The disturbance coordinator shall be responsible for 
ensuring compliance with the hours of construction, site housekeeping, and other 
construction-related conditions in this permit. 

j. Daily Log:  The disturbance coordinator shall maintain a log of daily activities on 
the project, including but not limited to, verification of site closure activities, 
project cleanliness, complaints on site activities and conditions and dates and 
times of the coordinators visits to the project if the coordinator is not solely 
responsible for this project site.  This log shall be available for inspection by City 
Staff upon request. 
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k. Telephone Contact:  A phone with answering machine for complaints or other 
communication during non-work hours shall be maintained during the duration of 
project construction.  The phone number should be a local call for surrounding 
residents. 

l. Signage:  The name and phone number of the disturbance coordinator, the hours 
of construction limitations, the project contact telephone number, City File 
Number CP11-049, city contact and phone number (department and phone 
number) shall be displayed on a weatherproof sign posted at each entrance to 
the project site. 

15. Dust Control/Air Quality.  Project construction shall implement the Bay Area Air 
Quality Management District’s list of feasible construction dust control measures.  
The following construction practices shall be implemented during all phases of 
construction on the project site: 

a. Water all active construction areas at least twice daily or as often as needed to 
control dust emissions. 

b. Cover all trucks hauling soil, sand, and other loose materials and/or ensure that 
all trucks hauling such materials maintain at least two feet of freeboard. 

c. Apply water three times daily, or apply (non-toxic) soil stabilizers on all unpaved 
access roads, parking areas and staging areas during construction of the site. 

d. Sweep daily or as often as needed with water sweepers all paved access roads, 
parking areas and staging areas at construction sites to control dust. 

e. Sweep public streets daily, or as often as needed, with water sweepers, to keep 
streets free of visible soil material. 

f. Hydro seed or apply (non-toxic) soil stabilizers to inactive construction areas 
(previously graded areas inactive for ten days or more). 

g. Enclose, cover, water twice daily or apply non-toxic soil binders to exposed 
stockpiles (dirt, sand, etc.) sufficient to prevent visible airborne dust. 

h. Install sandbags or other erosion control measures to prevent silt runoff to public 
roadways. 

i. Replant vegetation in disturbed areas as quickly as possible. 

16. Public Works Clearance for Building Permit(s) or Map Approval:  Prior to the 
approval of the Tract or Parcel Map (if applicable) by the Director of Public Works, or 
the issuance of Building permits, whichever occurs first, the applicant will be 
required to have satisfied all of the following Public Works conditions.  The applicant 
is strongly advised to apply for any necessary Public Works permits prior to applying 
for Building permits. 

a. Minor Improvement Permit:  The public improvements conditioned as part of 
this permit require the execution of a Minor Street Improvement Permit that 
guarantees the completion of the public improvements to the satisfaction of the 
Director of Public Works.  This permit includes privately engineered plans, 
insurance, surety deposit, and engineering and inspection fees. 
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b. Grading/Geology: A grading permit will be required prior to the issuance of a 
Public Works Clearance.  The construction operation shall control the discharge 
of pollutants (sediments) to the storm drain system from the site.  An erosion 
control plan may be required with the grading application. 

c. Stormwater Runoff Pollution Control Measures:  This project must comply 
with the City’s Post-Construction Urban Runoff Management Policy (Policy 6-29), 
which requires implementation of Best Management Practices (BMPs) that 
include site design measures, source controls, and stormwater treatment controls 
to minimize stormwater pollutant discharges.  Post-construction treatment control 
measures, shown on the project’s Stormwater Control Plan, shall meet the 
numeric sizing design criteria specified in City Policy 6-29. The project’s 
Stormwater Control Plan and numeric sizing calculations have been reviewed 
and this project will be in conformance with City Policy 6-29. Final inspection and 
maintenance information on the post-construction treatment control measures 
must be submitted prior to issuance of a Public Works Clearance. 

d. Street Improvements: 

i. Owner shall irrevocably dedicate the necessary right-of-way (approximately 
22 feet) along McKee Road to accommodate an ultimate right-of-way of 130 
feet. 

ii. The Owner shall be responsible for relocating the existing pumps, canopy, 
fuel tank, landscaping and other existing improvements within the dedication 
area prior to the start of construction of the future McKee Road widening 
project upon written notice from the City. 

iii. Remove and replace broken or uplifted curb, gutter, and sidewalk along 
project frontage. 

iv. Remove and replace the existing full access driveway on McKee Road 
closest to the intersection of McKee Road and North 33rd Street with a 16-foot 
wide, one-way, right-turn-exit-only driveway. 

v. Proposed driveway width for the new driveway on North 33rd Street shall be 
26 feet. 

vi. Install a City-standard handicap ramp at the corner of McKee Road to serve 
both the crosswalks crossing McKee Road and North 33rd Street.  Relocate 
existing inlet and re-stripe crosswalks as needed. 

vii. Dedication and improvement of the public streets shall be to the satisfaction 
of the Director of Public Works. 

viii. Repair, overlay, or reconstruction of asphalt pavement may be required. The 
existing pavement will be evaluated with the street improvement plans and 
any necessary pavement restoration shall be included as part of the final 
street improvement plans. 

e. SNI:  This project is located within the Five Wounds/Brookwood Terrace SNI 
area.  Public improvements shall conform to the approved EIR and neighborhood 
improvement plan. 
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f. Electrical: 

i. Existing electroliers along the project frontage will be evaluated at the public 
improvement stage and any street lighting requirements shall be included on 
the public improvement plans. 

ii. Locate and protect existing electrical conduit in driveway construction. 

iii. Provide clearance for electrical equipment from driveways, and relocate 
driveway or electrolier.  The minimum clearance from driveways is 10 feet in 
commercial areas and 5 feet in residential areas. 

g. Street Trees:  The locations of the street trees will be determined at the street 
improvement stage.  Street trees shown on this permit are conceptual only. 
Contact the City Arborist at (408) 277-2756 for the designated street tree. Install 
street trees within public right-of-way along entire project street frontage per City 
standards; refer to the current “Guidelines for Planning, Design, and Construction 
of City Streetscape Projects”.  Street trees shall be installed in cut-outs at the 
back of curb.  Obtain a DOT street tree planting permit for any proposed street 
tree plantings. 

17. Demolition.  A building permit is required for the demolition of the house. The 
structures to be removed shall be surveyed for the presence of asbestos-containing 
materials at the demolition permit stage; and if any suspect ACM are present, they 
will be sampled prior to demolition in accordance with NESHAP guidelines, and all 
potentially friable ACM will be removed prior to building demolition and disposed of 
by offsite burial at a permitted facility in accordance with NESHAP, Cal-OSHA and 
BAAQMD requirements.  The structures to be removed shall be surveyed for the 
presence of lead based paint at the demolition permit stage; and if any suspect LBP 
is present, it will be sampled prior to demolition, and all potential LBP will be 
removed prior to building demolition and disposed of by offsite burial at a permitted 
facility in accordance with EPA and OSHA requirements. 

18. Building Clearance for Issuing Permits.  Prior to the issuance of a Building 
Permit, the following requirements must be met to the satisfaction of the Chief 
Building Official: 

a. Construction Plans:  This permit file number, CP11-049, shall be printed on all 
construction plans submitted to the Building Division. 

b. Emergency Address Card:  The project developer shall file an Emergency 
Address Card, Form 200-14, with the City of San José Police Department. 

c. Americans With Disabilities Act:  The applicant shall provide appropriate access 
as required by the Americans With Disabilities Act (ADA). 

d. Street Number Visibility:  Street numbers of the buildings shall be easily visible at 
all times, day and night. 

e. The property line must be removed or relocated if the trash enclosure crosses 
the property line. 
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19. Fire Clearance.  A Fire Clearance shall be obtained from Fire Chief (408) 535-3555) 
prior to the issuance of a building permit. 

20. Fire Hydrants.  Public (off-site) and private (on-site) fire hydrants shall be provided 
as approved and at the exact location specified by Protection Engineering Section of 
the Fire Department to the satisfaction of the Fire Chief. 

21. Landscaping.  Planting and irrigation are to be provided, as indicated, on the final 
Approved Plan Set. Landscaped areas shall be maintained and watered and all 
dead plant material is to be removed and replaced by the property owner.  Irrigation 
is to be installed in accordance with Part 4 of Chapter 15.10 of Title 15 of the San 
José Municipal Code, Water Efficient Landscape Standards for New and 
Rehabilitated Landscaping and the City of San José Landscape and Irrigation 
Guidelines. 

22. Irrigation Standards.  The applicant shall install an adequately sized irrigation 
distribution system with automatic controllers in all areas to be landscaped that 
conforms to the Zonal Irrigation Plan in the Approved Plan Set and is consistent with 
the City of San José Landscape and Irrigation Guidelines. The design of the system 
shall be approved and stamped by a California Registered Landscape Architect. 

23. Certification.  Pursuant to San José Municipal Code, Section 15.10.486, certificates 
of substantial completion for landscape and irrigation installation shall be completed 
by licensed or certified professionals and provided to the Department of Planning, 
Building and Code Enforcement prior to approval of the final inspection of the 
project. 

24. Recycling.  It is required that scrap construction and demolition debris be recycled 
instead of disposing of it in a landfill.  An infrastructure exists within San José to 
accommodate such recycling efforts.  Integrated Waste Management staff can 
provide assistance on how to recycle construction and demolition debris from the 
project, including information on where to conveniently recycle the material.  
Additional information may be found at http://www.sjrecycles.org/construction-
demolition/cddd.asp or by contacting the Commercial Solid Waste Program at (408) 
535-8550. 

25. Revocation, Suspension, Modification.  This Conditional Use Permit may be 
revoked, suspended or modified by the Planning Commission, or by the City Council 
on appeal, at any time regardless of who is the owner of the subject property or who 
has the right to possession thereof or who is using the same at such time, whenever, 
after a noticed hearing in accordance with Part 3, Chapter 20.44, Title 20 of the San 
José Municipal Code it finds: 

a. A violation of any conditions of the Conditional Use Permit was not abated, 
corrected or rectified within the time specified on the notice of violation; or 

b. A violation of any City ordinance or State law was not abated, corrected or 
rectified within the time specified on the notice of violation; or 

c. The use as presently conducted creates a nuisance. 

http://www.sjrecycles.org/construction-demolition/cddd.asp
http://www.sjrecycles.org/construction-demolition/cddd.asp
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In accordance with the findings set forth above, a Conditional Use permit to use the 
subject property for said purpose specified above is hereby approved. 
 
 
APPROVED this 29th day of November 2011, by the following vote: 
 AYES: 
 

 

 NOES: 
 

 

 ABSENT: 
 

 

 DISQUALIFIED: 
 

 

 
 
 
 

 

 CHUCK REED 
Mayor 

ATTEST: 
 
 
DENNIS D. HAWKINS, CMC 
City Clerk 
 


