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3.X Agreement with Magellan Health Services for the Employee Assistance Program,
Critical Incident Stress Management and Substance Abuse Treatment.

Recommendation: Adopt a resolution authorizing the City Manager to negotiate and
execute an agreement between the City and Magellan Health Services of California, Inc.
Employer Services for Employee Assistance Program, Critical Incident Stress
Management and Substance Abuse Treatment for a total cost that will not exceed
$3,251,140 for the period of January 1, 2012 to December 31, 2016. CEQA: Not a
Project,, File PP 10-066(e), services that involve no physical changes to the environment.
(Human Resources)

San Jos6 Financing Authority

Actions Related to the Request for Proposals for a Power Purchase Agreement for
Solar Energy Installations on City Facilities and Lands.

Recommendation:
(a)    It is recommended that the City Council:

(1)    Accept the repol~ on the Request for Proposals for a Power Purchase
Agreement for Solar Energy Installations on City Facilities and Lands; and
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(b)

(2) Adopt a resolution authorizing the Director of Finance or the Assistant
Director of Finance to execute Power Purchase Agreements and all related
documents with SolarCity Corporation for the following City facilities on
terms substantially similar to those approved by Council and subject to the
limitations outlined in the staff memorandum to the Council:
(a) Almaden Community Center and Library
(b) Alum Rock Library
(c) Bascom Community Center/Library
(d) Berryessa Community Center
(e) Berryessa Library
(f) Cambrian Library
(g) Camden Community Center
(h) East San Jose Carnegie Library
(i) Edenvale Community Center
(j) Edenvale Library
(k) Evergreen Library
(1) Evergreen Community Center
(m) Hillview Library
(n) Joyce Ellington Library
(o) Kelley Park (Senter Road Lot)
(p) Mayfair Community Center
(q) Municipal Water Office
(r) Pal Spo~s Centre
(s) Pearl Library
(t) Prusch Park
(u) Roosevelt Community Center
(v) Santa Teresa Library
(w) Seven Trees Community Center/Library
(x) South Service Yard
(y) Tully Library
(z) Vineland Library
(aa) Willow Glen Community Center
(bb) Willow Glen Library

It is recommended that the City of San Jos~ Financing Authority Board take the
following actions:
(1) Adopt a resolution to authorize the Executive Director or the Executive

Director’s authorized designee to consent to the license or sublicense of
Evergreen Library, Edenvale Library and Vineland Library and other City
facilities that are pledged assets of outstanding City of San Jos~ Financing
Authority lease revenue bonds or commercial paper program to SolarCity
Corporation for the installation of solar photovoltaic systems and to
execute a letter acknowledging SolarCity Corporation’s ownership and
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financing interests in the solar photovoltaic systems, subject to the
requirements of the applicable governing documents.

CEQA: Exempt, Files No. PP11-064, PP11-065, PP11-066, PP11-067, PP11-068, PP11-
069, PP11-070, PP11-071, PP11-072, PP11-073, PP11-074, PP11-075, and PP11-079.
(Environmental Services/Finance)

These items will also be included in the Council Agenda Packet with item numbers.

BIEGANSKI
Agenda Services Manager
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Date

SUBJECT: AGREEMENT WITH MAGELLAN HEALTH SERVICES OF
CALIFORNIA, INC. - EMPLOYER SERVICES FOR EMPLOYEE
ASSISTANCE PROGRAMS (EAP), CRITICAL INCIDENT STRESS
MANAGEMENT (CISM) AND SUBSTANCE ABUSE TREATMENT FOR
EMPLOYEES AND THEIR DEPENDENTS FOR THE pERIOD OF
JANUARY 1, 2012 TO DECEMBER 31, 2016.

RECOMMENDATION

Adoption of a resolution authorizing the City Manager to execute an agreement between the City
and Magellan Health Services of California, Inc. - Employer Services (Magellan) for the period
of January 1, 2012, through December 31,. 2016, for Employee Assistance Program (EAP),
Critical Incident Stress Management (CISM) and Substance Abuse Treatment for a total cost that
will not exceed $3,251,140 for the period of January 1, 2012 to December 31, 2016.

OUTCOME

Approvalof the recommendation will provide City, its employees, and their dependents EAP and
CISM services.

EXECUTIVE SUMMARY

Staff facilitated a request for proposal (RFP) process for the City’ s Employee Assistance
Program (EAP) and Critical Incident Stress Management (CISM) services. This involved
convening a committee of key stakeholders to identify issues and objectives and set selection
criteria.

This RFP process resulted in estimated premium reductions of $25,416 in city savings per year
and a total estimated savings of $127,080. Additionally, an enhanced CISM benefit that
provides post traumatic stress disorder treatment for the City’s sworn police officers and
firefighters will eliminate the need for departments to cover these expenses.
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In concluding that process, staff is recommending that City Council authorize the City Manager
to execute an agreement with Magellan to.provide EAP, and CISM benefits to City employees
and their dependents.

BACKGROUND

Managed Health Network (MHN) has been the provider of the City’s Sworn and Non-Sworn
EAP and CISM programs since July 1, 1994.

The EAP is a 100% City-paid benefit that provides the following confidential services to
benefited City employees and their dependents:

-Mental Health Counseling
-Substance Abuse Referrals and Treatment
-Work-Life Support Services (such as legal consultations, tax planning, financial

planning, and childcare referrals)
-Individual and Group Management Training (such as conflict resolution and staff

performance)

The City currently maintains a total of three (3) agreements with MHN. Two (2) separate
agreements provide EAP benefits to benefited employees working 20 hours or more. The first
EAP agreement is for public safety employees.’ Public safety employees include sworn police
and fire fighters as well as police and fire dispatchers. The second EAP agreement is for all other
employees or "non-sworn" employees.

Public safety employees receive unlimited EAP counseling visits to a mental health provider for
each pergonal incident that prompts treatment. For non-sworn employees, this EAP counseling
benefit is limited to five (5) provider visits for each incident per calendar, year. Both EAP
agreements provide employees and their dependents access to a twenty-four (24) hour crisis
intervention.service by telephone. The EAP also provides substance abuse treatment benefits to
employees in conjunction with the language set forth in the employee’s respective Memoranda
of Agreement (MOA) and the City Policy Manual. The substance abuse benefit provides a
discounted provider network, with the City providing 70% of the discounted claims cost for
substance abuse treatment and the employees pay 30%. This benefit supplements the substance

. abuse benefits of the medical plans, which is limited to inpatient detoxification and services to
treat the acute medical complications of detoxification.

Under a third agreement, the City provides CISM sebgices to public safety employees, CISM is
also 100% City-paid and provides licensed on-site mental health professionals to assist sworn
police and fire employees in coping with the severe emotional stress that can occur following
traumatic events experienced in the line of duty.

The City last conducted a RFP for EAP and CISM services in 2007. At that time, the City
Council approved staff’s recommendation to continue with MHN as the City’s provider for EAP
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and CISM benefits. The current agreements with MHN are scheduled to expire effective
December 31,2011. RFPs are generally conducted for EAP and CISM services every four years.

ANALYSIS

Review Committee

The RFP review committee consisted of representatives from Human Resources, representatives
from the Benefits Review Forum (BRF), and staff representatives from the San Jos~ Fire and
Police Departments.

City staff facilitated the stakeholder input process and drafted the RFP document to incorporate
service issues raised by staff and key stakeholders. At the direction of Human Resources, Buck
Consultants, the City’s contracted benefits consultant, facilitated the solicitation, proposal
evaluation process, vendor interviews and secured responses to the review committee’s questions
regarding finalist proposals.

Targeted Outreach

The City conducted a targeted outreach to ten (10) known EAP providers in addition to posting
the RFP on BidSync. Interested providers were asked to price the current level of benefits.

The City received proposals from Magellan Health Services, Managed Health Network,
Claremont Health, and The Holman Group. Several other providers expressed interest in
proposing, but ultimately declined due to the inability to offer competitive pricing or an inability
to match the current plan design and/or network.

Evaluation Criteria

The RFP use, d the selection criteria outlined in the following table.

Selection Criteria
¯ Fee Structure (Cost)
¯ Proposal Meets Scope of Work
¯ Customer Satisfaction/Firm Reputation
¯ Experience of Proposer/Expertise
¯ Local Business Enterprise
¯ Small Business Enterprise

Weight
35%
30%
15%
10%
5%
5%

Evaluation and Selection

Based on the above criteria, The Holman Group’s proposal was considered to be non-
competitive. The Holman Group’s proposal did not match the existing benefit levels and the
prices quoted were above what other proposers were offering.
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After considering the remaining proposals, the selection committee chose to interview all
remaining proposers, Magellan Health Services, Managed Health Network, and Claremont
Health.

Claremont Health’s proposal had the lowest pricing per employee, and their proposal for non-
public safety employees closely matched the City’s required services specified in the RFP.
However, the Claremont Health’s proposal for public safety employees did not match EAP
benefits specified in the RFP. Deficiencies in their proposal included allocating only five
counseling sessions at a time for public safety employees when the current benefit allows for
unlimited sessions. Additionally, participants would not be able to find providers online and
would be required to call Claremont Health to obtain a provider listing. Shortly after the finalist
interviews, Claremont Healthrescinded their proposal on the grounds that they did not believe
their service model would be able to meet the City’s needs for public safety employees.

MHN’s experience and understanding of the City’ Sand participants’ specific needs and service
expectations was a strong point within the MHN proposal. MHN has a technological advantage
over the other proposers due to their ability to offer web-video based consultations to participants
in addition to traditional telephone and face-to-face consultations. MHN’s rates, however, were
higher than the other proposers and included percentage increases in future years of the contract
period, and for these reasons, MHN was eliminated from further consideration.

Magellan Health Services submitted a very competitive proposal. Magellan has the ability to
meet the City’s current plan design, plus Magellan added a contracted facility that specializes in
,post traumatic stress disorder treatment to the covered benefits-for sworn police and fire
employees. This benefit and network enhancement enables the City to obtain a discounted rate
for these services and enables the City to use the annual retainer fees for services previously paid
for by the departments directly to this facility. These enhancements are expected to lower City
costs and reduce unbudgeted expenses.

The pricing for Magellan’s services were the lowest of all the proposals. The hourly training
rates are belo.w the training rates Offered by MHN. The hourly consulting rates, on which the
CISM retainer fees are based, are slightly above the hourly consulting rates offered by MHN.
However, the Magellan proposal contains a five year rate guarantee on the EAP premiums, the
CISM rates and the training costs.

Staff recommends Magellan Health Service’s proposal based on their ability to offer comparable
benefits at a more competitive cost overall, their rate guarantee for five years, and the City’s
desire to offer the best Employee Assistance Program and CISM services possible.

Key terms of the proposed Agreement with Magellan Health Services

The key terms for the Agreement with Magellan Health Services for services are as follows:

EAP for sworn, public safety, and non sworn employees and CISM for sworn
employees with an initial term of 6 months ending on June 30, 20i2, and a total cost
not to exceed $325,114.
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2. EAP for sworn, public safety, and non sworn employees and CISM for sworn
employees with an optional term of 1 year ending on June 30, 2013, and a total cost
not to exceed $650,228.

3. EAP for sworn, public safety, arid non sworn employees and CISM for sworn
employees with an optional term of 1 year ending on June 30, 2014, and a total cost
not to exceed $650,228.

4. EAP for sworn, public safety, ahd non sworn employees and CISM for sworn
employees with an optional term of 1 year ending on June 30, 2015, and a total Cost
not to exceed $650,228.

5. EAP for sworn, public safety, and non sworn employees and CISM for sworn
employees with an optional term of 1 year ending on June 30, 2016, and a total Cost .
not to exceed $650,228.

6. EAP for sworn, public safety, ~nd non sworn employees and CISM for sworn
employees with a final term of 6 months ending on December 31, 2016, and a total
cost not to exceed $325,114.

Moreover, the initial term o)~the Agreement will be January 1, 2012 through June 30, 2012, with
four (4) one year renewal options and one six ’(6) month renewal option. Finally, the Agreement
will contain the City’s standard terms from its consulting agreement. Tt~e scope of services will
provide EAP services for all benefited City employees and their dependents including:

-Mental Health Counseling,
-Substance Abuse Referrals and Treatment,
-Work-Life Support Services (such as legal consultations, tax planning, financial

planning, and childcare referrals), and
-Individual arid Group Management Training (such as conflict resolution and staff

performance).

In addition, the scope of services will provide for CISM services, which provides licensed on-site
mental health professionals to assist sworn police and fire employees in coping with traumatic
events experi.enced in the line of duty and treatment for post traumatic stress disorder.

EVALUATION AND FOLLOW UP

This project addresses the Human Resources’ performance measure of the cost of benefits
administration and operations per budgeted full-time employee. The Employee Benefits
Divisibn of Human Resources ensures that the City of San Joss employees and retirees receive
high quality and cost effective benefits by subjecting benefit plan providers to regular
competitiv~ processes (usually every four years).
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PUBLIC OUTREACH/INTEREST

Criterion 1: Requires Council action on the use of public funds equal to $1 million or
greater. (Required: Website Posting)

Criterion 2: Adoption of a new or revised policy that may have implications for public
health, safety, quality of life, or financial/economic vitality of the City. (Required: E-
mail and Website Posting)

Criterion 3: Consideration of proposed changes to service delivery, programs, staffing
that may have impacts to community services and have been identified by staff, Council or
a Community group that requires special outreach. O/equired: E-mail, Website Posting,
Community Meetings, Notice in appropriate newspapers)

The local business community was given the opportunity to compete by posting the RFP on the
BidSync website. All key stakeholders were invited to participate in the RFP process.

This recommendation was reviewed by the Benefits Review Forum on June 29, 2011.

This memorandum is posted on the City’s websit~ for the September 20, 2011 Council Agenda.

COORDINATION

This memorandum has been coordinated with the Office of the City Attorney and City
Manager’s Budget Office.

COST SUMMARY/IMPLICATIONS

Employee Assistance Program (EAP)

The following table summarizes the City’s current EAP premiums compared to Magellan’s final
proposed rates. The proposed Per Employee Per Month (PEPM) costs are annualized based on

¯ July 2011 enrollment and compared to the current premium projected out over 12 months.

Current Proposed Estimated Enrollment
Current Proposed July 2011 Premium Premium Annual Contingency

EAP Premium Premium Enrollment (Annualized (Annualized Savings 10%
Services (P~PM) ) ) (Annualized)
Non- $113,344 $391Sworn $2.91 $2.90 3,257 $113,735 $11,334

Sworn $21.11 $20.03 1,931 $489,161 $464,136 $25,025 $46,414
Total $602,896 $577,480 $25,416 $57,748

If approved, staff expects the City to realize a savings of $25,416 annually, with a projected
savings of $127,080 over the next five years. The projected total annual cost of $635,228 for
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Employee Assistance Program expenses includes estimated premiums of $577,480, based on
July 2011 enrollment, plus $57,748 for an enrollment contingency factor of 10%, for an
estimated annual cost of $635,228 and a five year contract cost of $3,176,140,

The EAP premium includes 150 training hours. Any unused training hours are rolled over each
year. Any training hours required in excess of the available training hours in a year would be an
additional cost to the Department requesting the training. The training rates are contained in the
table below.

Training

Up to 2 Hours
Half Day
Full Day
On-site Group Counseling

Current Costs

$485
$810
$1,500
$200 per hour

Proposed Costs
(Guaranteed 5 Years)
$370
$600
$1,100
$230 per hour

Substance Abuse Treatment benefits are also included in the EAP agreements. The City pays
70% of Magellan’s discounted claims cost for this benefit. Annual costs for the EAP Substance
Abuse Treatment benefits are estimated to be $3,800. Total costs for this benefit is not expected
to change due to the new Agreement with Magellanl As these claims costs are already included
in the appropriation for EAP, no additional appropriation is required’at this time.

Critical Incident Stress Management (CISM)

Magellan proposed increases to some of the current CISM costs, but guaranteed these rates for a
five year period. Similar to our current vendor, Magellan requires a minimum annual retainer of
$6,000 to be paid in monthly installments of $500. Actual costs are applied to the annual

’ retainer first. Magellan will bill for any costs exceeding the retainer. The appropriation for the
CISM minimum retainer and estimated costs for travel, debriefings, staff consultations and staff
training is $15,000 annually, with an approximate five year cost of $45,000. The billable rates
for CISM expenses are shown in the chart below.

Critical Incident Stress Management Proposed Costs
(ClSM? Current Costs (Guaranteed 5 Years)
Annual Retainer $6,000 minimum per year $6,000 minimum
Travel to Debriefings $75 Actual charges
Debriefings $200/Hour $250iHour
Staff Consultations $200/Hour $250/Hour
Staff Training $393/Hour $250/Hour

Total EAP and CISD Costs

Total annual cost for EAP, $635,228, and CISM, $15,000, is $650,228. The estimated five year
cost is $3,251,140.
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BUDGET REFERENCE

Fund# Appn # Appn. Name Total Appn Amt. for Proposed Last Budget
Contracts 2011-2012 Action (Date,

Budget* Ord. No.)
Page

160 0124 EAP $576,000 $317,614 XI-8 - XI-9 06/21/11, 28928
001 0482 Human Resources $15,000 $7,500 VIII- 179 06/21/11, 28928

Non-
PersonaliEquipm.ent

The 2011-2012 Adopted Budget was approved on June 21, 2011.

EAP premium payments will vary based on the PEPM rates as they are applied to fluctuating
enrollment. CISM service costs vary based on usage to the extent that billable service costs
exceed the $6,000 annual retainer.

Substance Abuse Treatment claims, estimated at a City-wide cost of $3,800, would continue to
be expended from affected individual department General Fund budgets as appropriate.
Expenditures are allocated according to the employees’ use and are typically absorbed in
personal services savings.

Not a project, PP 10~066,(e) Services that involve no physical changes to the environment.

Alex Gurza
Deputy City Manager

For questions please contact Jeanne Groen, Benefits Manager, (408) 975-1428.
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SUBJECT: REPORT ON REQUEST FOR PROPOSAL FOR A POWER PURCHASE
AGREEMENT TO FINANCE, ENGINEER, INSTALL, COMMISSION, AND
MAINTAIN SOLAR ENERGY INSTALLATIONS ON CITY FACILITIES
AND LANDS

RECOMMENDATION

It is recommended that the City Council take the following actions:

Accept the report on the Request for Proposals for a Power Purchase Agreement for Solar
Energy Installations on City Facilities and Lands and adopt a resolution approving a form
Power Purchase Agreement and authorizing the City Manager or the Director of Finance
to execute Power Purchase Agreements in such form and all related documents with
SolarCity Corporation by December 31, 2012, for the following City facilities and subject
to the limitations outlined in the staff memorandum to the Council:

Almaden
Co, mmunity Center
(CC) and Library
Alum Rock Library
Bascom CC/Library
Berryessa CC
Berryessa Library
Cambrian Library
Camden CC
East San Jose
Carnegie Library
Edenvale CC

¯ Edenvale Library ¯ Roosevelt CC
¯ . Evergreen Library ¯ Santa Teresa Library
¯ Evergreen CC ¯ Seven Trees CC/
¯ Hillview Library Library
¯ Joyce Ellington Library ¯ South Service Yard
¯ Kelley Park (Senter ¯ Tully Library

Road Lot) ¯ Vineland Library
¯ Mayfair CC ¯ Willow Glen CC
¯ Municipal Water Office ¯ Willow Glen Library
¯ PAL Sports Centre
¯ Pearl Library
¯ Prusch Park
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Adopt a resolution authorizing the Director of Finance or designee to negotiate and
execute, by June 30, 2013, additional Power Purchase Agreements with SolarCity
Corporation at alternative or additional City facilities in the form approved by Council
and subject to the limitations (cash flow positive, private activity analysis, financing and
landlord consent, parkland and CEQA clearance) outlined in this staff memorandum to
Council.

It is recommended that the City of San Jos~ Financing Authority Board take the following
actions:

Adopt a resolution to authorize the Executive Director or the Executive Director’s
authorized designee to consent to the license or sublicense of Evergreen Library,
Edenvale Library and Vineland Library and other City facilities that are pledged assets of
outstanding City of San Jos~ Financing Authority lease revenue bonds or commercial
paper program to SolarCity Corporation for the installation of solar photovoltaic Systems
and to execute a letter acknowledging SolarCity Corporation’s ownership and financing
interests in the solar photovoltaic systems, subject to the requirements of the applicable
governing documents.

OUTCOME

Execution of the Power Purchase Agreements (PPA) (Attachment A) with SolarCity Corporation
("SolarCity") will result in the installation of solar photovoltaic (PV) arrays with the initial
forecast capacity of generating approximately 4 megawatts (MW) direct current (DC) of power
at multiple City facilities. SolarCity estimated that installing solar on the initial 28 sites would
save the City $140,000 in year one and over $5,700,000 in cumulative savings by the end of the
20 year agreement term (see Attachment B for list of site, calculations, and assumptions). In
addition, the solar installations will advance the City’s Green Vision renewable energy goal of
receiving 100% of our electrical power from clean, renewable sources by 2022.

EXECUTIVE SUMMARY

In June 2010, staff issued a request for proposals (RFP) to implement solar PPAs at an initial list
of 38 City sites. In May 2011, SolarCity was selected as the leading proposer. Through
negotiations and more extensive site evaluations, a final list of 28 City sites (Attachment B) has
been developed that are estimated to each have a cumulative net present value cash flow that
turns positive by year five and remains positive through year 20.

Sites will not commence with design work or installation until all .limitations (positive cash flow,
private activity analysis, financing and landlord consent, parkland allowance and CEQA
clearance) as outlined in the staff memorandum to Council have been resolved.
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BACKGROUND

In October 2007, Council adopted the Green Vision, a 15 year plan that outlines ten ambitious
goals for economic growth and environmental sustainability. Goal three of the Green Vision
calls for the City to receive 100% of its electrical power from clean, renewable sources. To
achieve this goal, the City has been evaluating and pursuing cost effective options for the
installation of renewable energy sources at various municipal sites. At this time, based on the
available technology and federal and state incentives, solar is the most viable renewable energy
source and is the main focus of the City’s strategy for municipal facilities. Other renewable
technologies such as wind, fuel cells and biosolids are also being explored.

Without dedicated funds to achie’ce the 100% renewable energy goal, staff continues to evaluate
various financing options. This is most recently demonstrated by the evaluation undertaken for
the Central Service Yard solar project in which a PPA was found to be the most viable energy
financing option. The PPA option uses a private entity to fund, design, construct, own and
operate the solar installation. The private entity can take advantage of the Federal Investment
Tax Credit (ITC) program or a U.S. Treasury grant which allow private companies that build,
ownand operate solar to receive a 30% tax credit or cash grant on their net capital expenditures.
This federal program for clean, renewable energy incentive is in addition to any rebates available
through the California Solar Initiative (CSI). Government agencies are ineligible for the ITC and
U.S. Treasury grant incentives. The PPA allows the project developer to capture these
incentives, helping many projects achieve at least grid parity (i.e. equitable costs to estimated
PG&E costs) which would generally not be possible with upfront City funding.

With a successful PPA in place for a 1.3 MW solar installation at the Central Service Yard, staff
published a draft RFP in May 2010, for solar on City facilities to confirm key PPA issues with
the solar vendor community. Incorporating feedback received on that draft, staff issued a full,
competitive RFP in June 2010, soliciting vendors to provide PPA proposals to finance, develop,
design, construct, own, operate, and maintain solar PV systems at an initial list of 38 City sites.
These sites were organized into three groups based on estimated system size and parkland status.
The RFP allowed firms to submit proposals on any or all of the three groups, allowing for award
by group with only one firm recommended in each group. The RFP was structured in two
phases, with the first being a review of qualifications and the second being a best-and-final offer
(BAFO) round with evaluation criteria based primarily on cost.

ANALYSIS

The RFP was released on June 25, 2010. It was viewed by 135 companies with 81 companies
downloading the RFP document and the following seven companies/teams submitting proposals
by the August 16, 2010, deadline:

Bass Electric / Ecoplexus (San Francisco, CA)
Chevron Energy Solutions Company (San Jos6, CA)
Cupertino Electric / Enfinity America (formerly Clear Peak Power) (San Jos6, CA)
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DRI Energy / SunEdison (San Leandro, CA)
Rosendin Electric / Solar Power Partners (San Jos~ CA)
SolarCity (San Mateo, CA)
Tioga Energy (San Jose, CA)

In accordance with the process set forth in the RFP, a three person evaluation team, with
representatives from Environmental Services, General Services (now Public Works), and the
City Manager’s Office, evaluated the written proposals followed by oral interviews/presentations
with all seven proposers on October 28-29, 2010. Proposals were evaluated against the
following criteria: experience (50%), technical (30%), financial considerations (10%) and
local/small business preference (10%). The final scores and rankings are summarized in Table 1
below:

Team Name Group(s)* Experience
(50%)

Rosendin Electric 1, 2 40
/ Solar Power
Partners (San

Technical
(30%)

26

Finance Local / Total
(10%) Small (100%)

(10%) .
9 5 80

Rank

1

Jos~, CA)
Bass Electric / 2 40 27 8
Ecoplexus (San
Francisco, CA)    ~
DRI Energy / 1, 2 40 24 8
SunEdison (San
Leandro, CA) , . ¯
SolarCity (San 1, 2, 3 38 26
~ate0~ ~A)
Tioga Energy 1, 2 35 23
(San Jose, CA)
Chevron Energy 1, 2 35 19
Solutions (San
Jos~, CA)
Cupertino Electric / 1, 2
Enfinity America

0 75 2 ’

8

9

5

25 18 7

0

5

0 72

72

72

5 64 4

5 55 5 ~

(San Josd; CA)
*Group 1 includes sites with a minimum estimated solar installation of 0.5 MW or more; group 2 includes sites with
a minimum estimated solar installation of less than 0.5MW; group 3 includes parkland sites that are less than 5
acres.

The rankings were disclosed to the proposers in November 2010. Once the rankings were
established through the evaluations, the top five proposers moved onto the second BAFO phase.
Entering the BAFO phase, scores for the previous phase were leveled such that the final selection
was based exclusively on the Phase 2 evaluation criteria consisting of cost (75%), technical
(15 %), and local/small business preference (10%).
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Site visits were conducted at four representative sample sites for Groups 1 and 2 (BAFO sites are
identified in Attachment B), in January 2011, in order to provide the proposers with enough
facility data to prepare and submit realistic and firm pricing. This allowed staff the ability to
compare costs among a smaller group of facilities. Two sample sites were chosen from each of
Groups 1 and 2:

Group 1
¯ Santa Teresa Library
¯ Happy Hollow Park and Zoo (new Roberts Ave. landfill parking lot)

Group 2
¯ Berryessa Community Center
¯ Tully Community Library and Ballfields

Group 3 consisted of park sites under five acres and was handled separately, as only one firm,
SolarCity, proposed on that group. Given the Charter restrictions on entering agreements longer
than three years on any parkland site, discussions began with SolarCity on whether PPAs or
alternative financing arrangements could be developed that would enable long-term solar
installations on parkland sites.

After the site visits, the City responded to questions to ensure that proposers had sufficient
information about each site to submit realistic cost proposals. Three companies submitted best
and final offers (BAFO) by the April 6, 2011, deadline. Led by Finance Department staff, the
offers were evaluated and ranked as demonstrated in Table 2:

Team Name

GROUP 1
SolarCity (San Mateo, CA)
DRI Energy / SunEdison (San
Leandro, CA).
fioga Energy_ (San Jose, CA)
GROUP 2
SolarCity (San Mateo, CA)
DRI Energy / SunEdison (San
Leandro, CA)

TABLE 2: Phase 2 BAFO Scoring
Cost Technical Local / Small Total Ranl~

(75%) I (~%) (10%) [ (100y./o~

75 12 0 87
4 12 0 16

0 8 5 13

12 [ 0
12 0

75
0

87

SolarCity received most of the points for cost because they were the only proposer to submit best
and final pricing with an estimated present value savings over the 20 year PPA term. The other
proposers submitted prices with minimal or negative savings.

Tioga Energy requested consideration as a local business, and received five points in accordance
with policy. However, the Local Preference did not influence the award outcome.
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The RFP process allowed for proposers to protest the final award recommendation within ten
days of the Notice of Intended Award. No protests were received.

A negotiation team was formed with representatives from the following departments:
Environnaental Services, Public Works, Finance, Attorney’s Office and City Manager’s Office.
Negotiations commenced with SolarCity for all Group 1, 2, and 3 sites on May 19, 2011.

Key Business Terms

The RFP scope included 38 City sites to investigate for solar feasibility. Based upon preliminary
solar analysis and financial modeling, 28 of those sites (listed in Attachment B) present savings
opportunities for the City. Of the remaining ten sites removed from the original list, six are cash
flow negative throughout the term of the PPA, two have significant site constraints for solar and
two will require significant further analysis prior to proceeding.

The City will execute a separate PPA, on the form attached to this memo (Attachment A), with
SolarCity for each site. In aggregate, the terms of each of the PPAs provide for SolarCity to
construct solar PV systems ("Systems") at each site, consisting of a mixture of parking lot
canopies and roof installations, with an aggregate capacity initially estimated at 4 MW DC of
power. SolarCity will own the Systems throughout the term of the PPA. The Systems are
estimated to be able to meet an average of 68% of the electrical power requirements of the sites
in aggregate. While there is no guarantee that any set amount of power will be produced by each
System in a given year, the PPAs contain estimated annual outputs and incentives to SolarCity to
generate as much energy with each System as possible since payment is based on the amount of
energy produced by the System~ It is important to note, especially given the potential restrictions
on several of the sites as discussed below, that there is also no guarantee as to the number of sites
that will actually be implemented.

Term: Each PPA will be for an initial term of 20 years with two additional five year options. It
is important to note that if the City were to terminate the PPA within the initial 20 years, it would
be subject to a termination fee as discussed under Termination Fees below. Therefore, in the
event the City contemplates closing any of the sites for which a PPA is executed, it would need
to consider the additional costs of continuing to pay for the power generated under the PPA or
possibly paying the termination fee as discussed under Site Closures below.

Cost Savings: The City is only obligated to pay for the energy that each System produces. The
initial price per kilowatt hour (kWh) and annual escalation factor may vary between sites as
shown in Attachment B. The negotiated PPA rate guarantees the City fixed pricing by site over
the 20 year life of the PPA. SolarCity estimated that installing solar on the initial 28 sites would
save the City an estimated $140,000 in year one and over $5,700,000 in cumulative savings by
the end of the 20 year agreement term. These savings are based on the current PPA pricing
proposed by SolarCity and an annualized PG&E escalation rate assumption of 4.5%. This
escalation rate is consistent with staff’s projection of future PG&E escalation, which ranges from
1.6% to 8.8% for the various rate scales (A6, A10, El9, E20). The low range assumes zero
inflation, while the higher amount assumes 3.0% inflation plus an escalator for future capital
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improvements that PG&E would have to undertake to achieve its 3 3% renewable portfolio
standard goala.

System Construction: SolarCity will perform the actual construction of the Systems and own the
Systems. Since the City is not paying for construction and our obligation is to pay SolarCity for
the electricity produced which will only begin after construction is completed, a performance
bond would provide no additional assurance of construction completion. Therefore, the PPA
does not require Solar City to obtain a performance bond. Under the PPA, SolarCity is obligated
to indemnify the City against any claims ariging out its construction activities at the site.. The
estimated time to install and commission each System is approximately six months after notice to
proceed. Projects will be completed in a phased approach. The PPA will require the payment of
prevailing wage.

System Ownership: The Systems will be owned and operated by SolarCity throughout the term
of the PPA. As part of the PPA, SolarCity is requesting that any entity holding a leasehold
interest in the property where the System is installed acknowledge SolarCity’s ownership interest
and right to give security interests in the System to other providers of financing. Since certain
sites are leased from the City of San Jos6 Financing Authority (Authority), the Authority must
consent to the license to SolarCity.

Ongoing Funding: Payment obligations for the first year of operation will be encumbered
against the City’s general utility charges appropriations. The City will similarly encumber funds
on an annual basis through the 20 year term of the PPA. In order to comply with state
constitutional debt limitations, the PPA provides that the City’s failure to appropriate funds
citywide for the purchase of any utility services constitutes a force majeure event. This means
that the contract acknowledges that in the event of non-appropriation, the City’s obligation to
pay is abated and SolarCity is also excused from its obligation to provide the power. The City
and/or SolarCity are permitted to terminate the PPA under these circumstances, if the non-
appropriation event continues for 180 days. The City will not be liable for an early termination
fee under a force majeure event. Since the City is expected to have an ongoing need for some
power over the expected life of the PPA, there does not appear to be any reason that the City
would not appropriate for power purchases in the future.

City’s BuyoutRights: The City can choose to buy out the systems at each of the sites at the end
of year six, ten, and 20 of the PPA. The buyout price is equal to the greater of the then current
fair market value of the System or the buyout schedule as set forth in a schedule attached to each
PPA.

Termination Fee: Should the City either default or terminate a PPA prior to the end of the 20
year term, the PPA provides that the City will be subject to an early termination fee. The
termination fee is set forth in a schedule attached to each PPA. In the event of early termination,

1 Escalator for PG&E capital improvements based on figures in 33% Renewable Portfolio Standardlmplementation

Analysis Preliminary Result (pg. 22, Table 5).
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SolarCity would have the right to remove the System; the City will not have ownership rights to
the System and will no longer have the right to purchase any solar production from the System.

Mutual Indemnification and Limitation of Liability: The PPA provides for mutual
indemnification by the City and SolarCity depending upon the degree of negligence for the
injury or damage. The PPA provides that neither the City nor SolarCity would be liable to each
other for damages greater than the aggregate amount of payments remaining under the contract.
Excluded from this limitation is any property damage, personal injury, or death for which the
City or SolarCity would have a claim of indemnity.

Environmental Considerations: Entering into the PPAs will provide the City with
approximately 5,800,000 kwh (6%) per year toward its goal of obtaining 100% of its municipal
electricity from renewable sources. The energy production from solar represents a substantial
reduction in greenhouse gases - approximately 4000 metric tons of carbon dioxide per year
equivalent for the 28 sites in the aggregate. This reduction is similar to the annual electricity use
of nearly 500 homes2.

Under the PPA, in order to achieve the cost savings described above, the City is agreeing to
allow SolarCity the right to retain the Renewable Energy Credits (RECs) that result from these
installations. RECs are credits issued by the State for installation of renewable energy. In its
BAFO submission, SolarCity estimated the value of the RECs at $0.03 per kWh. Based upon
this price, the total value of the RECs for all of the 28 sites in Attachment B would be
approximately $175,000 annually. However, the actual value of the RECs may vary as they
would be traded much like a commodity. In addition, the City’s retention of RECs would have
resulted in the City paying a higher overall PPA rate. Open market demand for RECs derive
from individuals or organizations that support renewable energy but are unable to install
renewable energy systems. By purchasing RECs in the open market, such organizations are able
to claim the credits without actually installing the systems. Since the City is not retaining the
RECs, the City will be using the power but will not be able to publicly claim that it is generating
renewable power. Regardless of who owns the RECs, the installation of 4 MW DC of solar
across multiple City facilities moves the City closer to its goal of obtaining 100% of its
electricity from renewable sources.

California Solar Initiative Incentive (CSI): At this time, the CSI is only accepting waitlist
applications for commercial solar installation incentives as the program budget was depleted
faster than predicted. Therefore, all prices in the PPAs are currently calculated based on no
incentive. New legislation in the State Senate seeks to reauthorize funding for the program.
However, it is difficult to determine whether or when lhis legislation will pass. If the CSI
incentive is obtained for any of the City’s installations, PPA prices will be adjusted pro-rata to
reflect the actual incentive received.

Source: U.S. Environmental Protection Agency’s Greenhouse Gas Equivalencies Calculator,
http:iiwww,e~govicleanener~rgy-resources/calculator,html
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Other Considerations

While the solar installations are estimated to save the City money over the term of the PPAs and
to help to meet its Green Vision goal of receiving electricity from clean, renewable sources, it is
important to highlight some other considerations.

Service Hour Reductions: Some City facilities recommended for solar through this RFP have
recently undergone reductions in operating hours. These reductions clearly reduce the aggregate
electricity amount used at the facility. As it has been the Council’s stated goal to return to prior
year service levels in the future however, staff recommends moving forward with PPAs for these
sites, as it is anticipated that operating schedules and electricity usage will return to prior levels
for the majority of the 20-year PPA term.

Facility Reuse / Third-Party Operation: Of the City facilities recommended for solar through
this RFP, two (Edenvale Community Center and Bascom Community Center and Library) are
currently under consideration for reuse. Currently, the City pays the utility bills for all reuse
sites operated by a third party. Since the construction of these sites was paid with tax exempt
bond proceeds they can only be operated by a third party under a qualified management
agreement in order for the operator agreements to not be counted as private use. In any such
future agreement, the City could require the manager to pay the utility bills including the PPA
payments if the operator agreement complies with the IRS requirements for qualified
management agreements.

Site Closures: While none of the City facilities recommended for solar installation through this
RFP are known to be currently considered for closure, a site closure would leave the City with
three options: 1) termination of a PPA and incur the early termination payment penalty as
specified in the PPA, 2) relocation of the solar installation to another facility, or 3) maintaining
the solar array on the closed facility and continuing payments on solar energy generated per the
PPA. As an example of option three, based upon their estimated annual production and PPA
rates, Santa Teresa Library and Camden Community Center would cost the City approximately
$20,000 and $64,000 respectively if the solar array remained on the facility and the site were
closed for the full year one of the PPA term.

System Size Limitations: Besides the above mentioned limitations on long term utility
obligations at the Sites, it is also important to point out that this RFP process has made it clear
that reaching a 100% renewable goal for all municipal electricity needs will be extremely
challenging, if not impossible, at this time. Although a preliminary assessment of the RFP sites
had indicted a much higher level of solar energy generation in the range of 12-14 MW, a more
detailed site and energy usage assessments resulted in a lower estimate. While physical
constraints such as shading and available roof area factor into the assessments, it is the facility’s
peak and off peak energy usage that determines the actual solar energy use .which results in
utility cost savings. For example, a site may be able to physically accommodate a larger solar
installation facility, but the actual energy use at the site dictates the installation of a smaller solar
energy facility.
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Limitations on the City’s Ability to Enter into PPAs for Solar Installations

Once a City site has been evaluated for a solar installation, there are several criteria which must
be met prior to installing solar at that site. Attachment C includes an internal City Criteria
Checklist that must be completed and executed by the Director of Finance, Director of
Environmental Services, and the Director of Public Works before the Notice to Proceed is given
to commence the design and installation of the solar system at each of the Sites. The criteria are
as follows:

Positive Cash Flow: The City will only proceed with sites estimated to have a positive net
present value cash flow by year five and at year 20. As some solar layouts may change as they
go through the design review process, sites will continue to be evaluated prior to final approval
for installation. No termination payment is due if installation does not proceed after completion
of cashflow analysis

Private Activity Analysis: Most of the potential locations for the installation of solar through a
PPA were financed with tax-exempt bonds. IRS regulations limit a private party’s use of a tax-
exempt bond financed facility in the private party’s trade or business. For sites that were bond
funded, the City must conduct private activity analysis to ensure that the City maintains the tax-
exempt status of the bonds by not exceeding private activity limitations. Given the workload
associated with evaluating the private activity component, the private activity analysis ha~ not
been completed for all sites. Solar may not be installed at bond-financed facilities until the
private activity analysis has been completed and the analysis demonstrates that the City will not
violate the private activity limitations. It should be noted that only a limited amount of private
activity is allowable for each series of bonds, so entering into PPAs for these facilities may
hinder the ability Of the City to allow for private activity at bond funded facilities in the future.
This could make it more difficult in the future to outsource activities such as food service at
Happy Hollow, operations of fitness centers and sponsorships, and naming rights of bond funded
athletic facilities. The exact impact will not be known until after the private activity analysis has
been completed.

Consent of City of San Josd Financing Authority and Third Parties in City’s Financings:
Evergreen Library, Edenvale Library and Vineland Library are pledged assets for outstanding
lease revenue bonds issued by the City of San Joss Financing Authority ("Authority") and are
subject to a lease/lease back arrangement between the City.and the Authority. It is possible that
future locations for the installation of solar PV systems by SolarCity will be at City facilities
which are pledged assets for the Authority’s lease revenue bonds or the Authority’s commercial
paper program. As SolarCity’s financing entity will require the consent of the Authority as the
lessee of these sites, staff recommends that the Executive Director or the Executive Director’s
authorized designee be authorized to execute such consent. In some instances, however, the
consent of other parties to the particular financing, such as the trustee, letter of credit bank or
bond insurer for the particular bond issue may also be required and other requirements may.
apply depending on the terms of the particular financing. If the trustee, the letter of credit bank
and/or bond insurer fails to provide its consent or other applicable requirements cannot be met,
then the City will not be able to proceed with the PPA for the applicable facility.
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Parkland Status: Many of the sites being recommended are in City parks that are subject to
certain Charter restrictions on long term leases and agreements. Staff will be bringing forward
proposed modifications to Council Policy No. 7-8 to the Parks and Recreation Commission and
to the Council in October 2011 to consider allowing for a solar installation to provide electricity
for community recreational uses. 13 of the 28 sites are on parkland over five acres and are
therefore subject to the Policy. Given the current language of the Policy, Council approval of the
recommendations in this report will allow for the City to initially execute three year leases which
can be amended if the revised Policy is adopted by Council. Policy 7-8 does not apply to
parkland sites under five acres and none of 28 sites are on parldand less than five acres. If future
City sites for solar installations are on parkland less than five acres, these sites would be limited
to three year PPAs.

Landlord Consent for Leased Sites: For any City buildings or parking lots that are on leased
land, the City will coordinate with the land owner for consentto install solar through the PPA.

CEQA Clearance: The installation of solar at the sites listed in Attachment B has been
determined to be exemptprojects under CEQA. After system design, proposed projects will be
submitted for any additional CEQA review which will include any tree removal implications,
where applicable. Any additional sites proposed for a solar installation will go through the
CEQA review process.

EVALUATION AND FOLLOW-UP

These PPAs are a part of a comprehensive strategy to meet Council direction to implement the
Green Vision Goal #3 to receive 100% of the city’s electricity from clean, renewable sources.
Subsequent to the approval of this slate of PPAs, staff will begin assessing further City facilities
with SolarCity to determine their feasibility for solar installations and negotiate and execute
additional PPAs on terms similar to those approved by Council. For any sites that do not meet
City contingencies, City staff will return to Council for approval of any exceptions prior to
proceeding with a solar installation.

The current amount of solar being proposed for installation in this RFP is much lower on a site
by site basis than was originally estimated based upon a preliminary review by the Department
of Energy and City staff. Based on the experience from this RFP, City staff will continue to
evaluate how the City can meet Green Vision Goal #3 to receive 100% of the City’s electricity
from clean, renewable sources.
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POLICY ALTERNATIVES

Alternative 1: Continue to purchase all electricity from PG&E.
Pros: By continuing the purchase energy from PG&E, the City may incur lower energy costs
over the 20 year term should the future escalation rates for PG&E be lower than the assumption
used in the financial analysis of the PPA.
Cons: PG&E pricing will fluctuate over time due to market conditions. Based on historical
trends, the City is expecting to pay a higher price for power from PG&E over the 20 year term.
The power purchased during this time will be primarily sourced from fossil fuels which are non-
renewable.
Reasons for not Recommending: The financial analysis for entering into a PPA indicates a
projected cost savings of $5,000,000 over the 20 year term when compared to purchasing power
from PG&E. This alternative does not align with the City’s Green Vision goal of obtaining
100% of its electricity from clean renewable sources.

Alternative 2: Retain all or partial Renewable Energy Credits (RECs)
Pros: The Renewable Energy Credits could be a potential revenue source in the future once a
market for trading RECs is fully established. If retained and not sold, the City would be able to
take full public credit for producing renewable power.
Cons: Retaining the RECs would result in an increase in the PPA pricing. The City would also
take the risk that the RECs value may not materialize. Additional costs could be incurred for
administrative resources related to trading activities.
Reasons for not Recommending: Given that a market for trading RECs has not yet been
established and that the City is wishes to maximize General Fund savings at this time,, retaining
the RECs is not financially beneficial at this time.

Alternative 3: Issue Qualified Energy Conservation Bonds (QECBs) to finance the purchase and
installation of several solar photovoltaic (PV) systems.
Pros: City would purchase and own several solar projects, accruing all of the long-term benefits,
including owning the RECs.
Cons: Internal costs related to issuing QECBs and managing the resulting projects would not be
fully covered by the bonds, necessitating additional sources of City funding. Specifically, the
City would need to provide additional funding to pay for ongoing operation/maintenance of the
facilities, as well as debt service on the QECB’s. In addition, QECBs would only be able to
cover the installation costs for about 1.5MW as compared to the approximately 4MW for all of
the City sites proposed in the RFP. The City is unable to take advantage of the ITC or U.S.
Treasury grant incentives as it is a tax-exempt entity.
Reasons for not Recommending: Utilizing QECBs does not appear financially possible at this
time, given the additional funding needed from the City in order to issue and repay the bonds.
Staff is not recommending issuing QECBs at this time due to the City’s current budget situation
and inability of energy savings to be sufficient to cover the costs.
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PUBLIC OUTREACH

Criterion 1: Requires Council action on the use of public funds equal to $1 million or
greater. (Required: Website Posting)

Criterion 2: Adoption of a new or revised policy that may have implications for public
health, safety, quality of life, or financial/economic vitality of the City. (Required: E-
mail and Website Posting)

Criterion 3: Consideration of proposed changes to service delivery, programs, staffing
that may have impacts to community services and have been identified by staff, Council or
a Community groupthat requires special outreach. (Required: E-mail, Website Posting,
Community Meetings, Notice in appropriate newspapers)

City staff intends to conduct the following outreach:
¯ Library Commission- September 14, 2011
¯ Parks and Recreation Commission - October 5, 2011
¯ Community Outreach - Approach to be determined by interdepartmental planning group

COORDINATION

This memorandum has been coordinated with the City Manager’s Office, the City Attorney’s
Office, the Budget Office, the Departments of Public Works, Planning, Building and Code
Enforcement, Parks, Recreation and Neighborhood Services, and Library.

FISCAL/POLICY ALIGNMENT

This action is consistent with the Green Vision and item three of the 2011,2012 Budget
Balancing Strategy Guidelines: "Focus on protecting our vital core city services for both the
short- and long-term."

BUDGET REFERENCE

The estimated $600,000 needed for soft costs, including plan review and inspection by the
Department of Public Works, is anticipated to be funded primarily through the Energy Efficiency
and Conservation Block Grant (EECBG) received through the American Recovery and
Reinvestment Act of 2009. As EECBG funding is limited and subject to certain limitations on
overhead expenditures, to the extent that EECBG funds are insufficient to cover these costs,
sufficient funding in the PG&E Settlement Fund is available to cover the soft costs to complete
this project. PG&E Settlement Funds are restricted to municipal energy efficiency or renewable
energy projects.
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The annual PPA payments will be encumbered against the respective department operating
budgets for non-personal/equipment appropriation replacing the corresponding utility
expenditures. The PPA costs for each site on the current list of sites proposed for solar
installations (see Attachment B) except for one, East San Jose Carnegie Library, are anticipated
to be offset by the cost reduction in each site’s PG&E bill from year one through 20 after solar is
installed. East San Jose Carnegie Library would need to absorb an additional $350 per year in
years one through four in their non-personal/equipment appropriation.

Fund # Appn # Appn Name Total Appn PW Staff 2011-12 Last Budget
Funding Proposed Action (date,

Operating Ord. No.)
Budget Page*

001 3810 Recovery Act- 6,537,000 $421,000 IX-17 06/21/11,28928
Energy Efficiency
and Conservation

Block Grant
001 3817 City-Building 1,335,946 $179,000 IX-17 06/21/11,28928

Energy Projects
Program

The 2011-2012 Operating Budget was Adopted by the ~ity Council on June 21,2011, and will be published in the
Fall.

Exempt, Files No. PP11-064, PP11-065, PP11-066, PP11-067, PP11-068, PP11-069, PP11-070,
PP11-071, PP11-072, PP11-073, PP11-074, PPll-075, and PP11-079.

/s/
KERRIE ROMANOW
Acting Director, Environmental Services

/S/
JULIA COOPER FOR
SCOTT P. JOHNSON
Director of Finance

For purchasing related questions please contact Mark Giovannetti, Finance Division Manager, at
(408) 535 7052. For all other questions, please contact Mary Tucker, Energy Program Manager,
at (408) 975-2581.

Attachment A - Form of Power Purchase Agreement
Attachment B - Projected Savings by Site over 20-year PPA Term
Attachment C - Form of City Criteria Checklist



Solar Power Purchase Agreement (City of San Jose California)

This Solar Power Purchase Agreement (this "Agreement") is entered into by the parties listed below (each a "Party" and collectively
the "Parties") as of the date signed by Seller below (the "Effective Date").

Purchaser: Seller:

Name City of San Jose Name
and 200 East Santa Clara St and
Address San Jose, California 95113 Address

Attention: Mark Giovannetti

Phone

Fax

E-mail

Facility
Ownership

Facility
Location

(408) 575-7052

None

mark.giovannetti@sanj oseca.gov

Phone

Fax

E-marl

Contact Person

SolarCity Corporation
3055 Clearview Way
San Mateo, CA 94402
Attention: Legal Department

(650) 638-1028

(650)638-1029

Contracts@solarcity.com

Contractor’s License Numbers
CA: CSLB 888104

This Agreement sets forth the terms and conditions of the purchase and sale of solar generated electric energy from the solar panel
system described in Exhibit 2 (the "System") and installed at the Purchaser’s facility described in Exhibit 3, (the "Facility").

The exhibits listed below are incorporated by reference and made part of this Agreement.

Exhibit 1
Exhibit 2
Exhibit 3
Exhibit 4
Exhibit 5
Exhibit 6
Exhibit 7

Pricing Attachment
System Description, Delivery Point and License Area
Memorandum of License
Credit Information
General Terms and Conditions (Revised August 25, 2011)
Special Construction Provisions
Reserved

Purchaser: City of San Jose SolarCity Corporation

Signature: Signature:

Printed Name: Printed Name:

Title: Title:

Date: Date:

Solar Power Purchase Agreement (San Jose, California) 20110825 (CE)



Exhibit 1
Pricing Attachment

1. Term: Twenty (20) years, beginning on the Commercial Operation Date.

2. Additional Terms: Up to two (2) Additional Terms of five (5) years each.

3. Environmental Incentives and Environment Attributes Accrue to Seller.

4. Contract Price:

Contract Year
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20

S/kWh

Includes Automatic Clearing House (ACH) invoicing. If manual invoicing is required’, a $25 handling charge will be added
to each invoice.

5. Condition Satisfaction Date: 180 days after the Effective Date

6. Anticipated Commercial Operation Date: 270 days after the Effective Date

7. Outside Commercial Operation Date:    365 days after the Effective Date

8. Purchase Option

End of Contract Year

Buyout after year 6

Buyout after year 10

Buyout after year 20

Option Price*

Fair Market Value

*Buyer shall have the right to purchase the System at the greater of the price set forth above and the then current fair market value.

Solar Power Purchase Agreement (San Jose, California) 20110825 (CE)



9. Termination Value:

10.

Contract Year

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

Termination Value

Rebate Variance. All prices in this Agreement are calculated based on an upfront California Solar Initiative (CSI) rebate
of $0. If the actual rebate is greater than $0, prices will be adjusted pro-rata to reflect the actual rebate received. By way
of example only, the following table represents the addition of a $0.05 CSI Performance Based Incentive payable over 5
years to the current pricing in net present value (NPV).

Camden Community Center

Current Pricing Rebate Pricing

assumes no rebate assumes $0.05 PBI over 5 years

Agreement cost/kWh $ 0.183 $ 0.166

First year savings $ 8,636 $ 14,262

20 year cumulative NPV savings* $    310,876 $ 418,068

*NPV based on 3.5% discount rate.

Solar .Power Purchase Agreement (San Jose, California) 20110825 (CE)



2.

3.

4.

5.

o

t

Exhibit 2

System Description, Delivery Point and License Area

System Location:

System Size (DC kW):

Expected First Year Energy Production (kWh):

Expected Structure:

Expected Module(s):

Manufacturer/Model

Expected Inverter(s):

Manufacturer!Model

Includes:

SolarCity Limited Warranty, installation of a solar energy system (includes: design, engineering, permitting, installation,
monitoring, rebate application and paperwork processing for solar energy system), prevailing wage construction, initial
tree trimming and re’oval, and ligl~ti~g. Other items listed in Exhibit 6.

Excludes:

Upgrades or repair to customer or utility electrical infrastructure, upgrades or repair to building structure or to roofing
system, payment bonds, performance bond(s), ongoing tree trimming and maintenance. Any ADA compliance not
specificall3) identified by the City prior to the conclusion of System design.

Delivery Point and License Area: SolarCity shall attach a schematic that contains the:

(i),

(ii) Delivery Point; and

(iii) access points needed to install and service System (bldg access, electrical room, stairs etc.)
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RECORDING REQUESTED BY AND
WHEN RECORDED, RETURN TO:
SolarCity Corporation
Legal Department
3055 Clearview Way
San Marco, CA 94402

Facsimile: (650) 560-6182
Email: contacts@solarcity.com

)
)
)
)
)
)
)
)
)
)
)
)
)

(space above this line reserved for recorder~s use)

Exhibit 3
MEMORANDUM OF LICENSE

THIS MEMORANDUM OF LICENSE is made and entered into this        ,201__, (the "Effective Date")
by and between CITY OF SAN JOSE, whose address is 200 East Santa ~i~a Si, San Jose, California 95113 ("Licensor"), and
SOLARCITY CORPORATION, whose address is 3055 Clearview Way, San M~e6; CA 94402 ("Licensee").

A. Licensor is the owner of certain real pr6p~ (~Premises"), 16~a~ed in the County of Santa Clara, State of
California, attached to this License as E~ib~t A and l  6!porated hereN by reference.

B. Licensor and Licensee have entered into a S61ar P0~ Purcha~ Agreement dated on or about the Effective Date
(the "Agreement") under which Licensee is g~!lifig energy generated by a photovoltaic electric generating system
(the "System") to Licensorl ~h~ Agreement i~fo) a term of twenty (20) year.s, beginning on the Effective Date and
ending on the twenty (20)year ~iversary 6~the Commercial Operation Date with an option to extend the
Agreement for up to ~6 (2) extended terms of y_e,,a, rs each. Pursuant to the Agreement, Licensor has granted
Licensee an irrevodabie, non-exClugi~e license (License) over the Premises for the purposes and on the terms set
forth in the Agre~em.                           ~

Licensor and Licensee agree as foii;~s:

1. Li                  to L~ensee the License over the Premises on and subject to the terms and conditions set
forth in the Agreement which ig ~corporated herein by reference.

.

2. The term of the Licd~g~ begins on the Effective Date and continues until three (3) years after the Effective Date.

3. ~hi~ Memorandu~ 6f License shall not be deemed to modify, alter or amend in any way the provisions of the
LiC~n~ or the A~ement. In the event of any conflict between the terms of the License and/or the Agreement and
this M~N~ra~dgm, the terms of the License and/or the Agreement, as applicable, shall control.

The undersigned have executed this Memorandum of License as of the date first written above.

LICENSOR LICENSEE

CITY OF SAN JOSE SOLARCITY CORPORATION

By: By:
Name: Name:
Title: Title:
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State of

County of

)
)
)

On                   , before me,                        , Notary Public, personally appeared
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument
and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that’ by his/her/their
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of
correct.

that the foregoing paragraph is true and

WITNESS my hand and official seal.

Signature of the Notary Public

State of California

County of San Mateo

On                   , before me,                        , Notary Public, personally appeared                      ,
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument
and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature of the Notary Public
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Exhibit A
To Memorandum of License

Legal Description of Premises

That certain real property located in the County of Santa Clara, State of California described as follows:

End of Exhibit 3
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Exhibit 4

Credit Information
Promptly following the execution of this Agreement Purchaser shall supply SolarCity with the following credit information:

Name: City of San Jose

Previous & Other Names: Website:

Corporate Address: 200 East Santa Clara St

City, State, Zip San Jose, California 95113

Phone Number: (408) 575-7052 Fax Number None

Tax ID:

Entity Type S-Corp C-Corp Partnership Sole Prop
Check One:

Property Address for Solar Installation: [ State:

3369 Union, San Jose
I                                         California

Property Type Insurance Agent Name Agents Phone:

LLC LLP Other

Zip Code: Owner Occupied

95124 YES

Name of Landlord if Not Owner Occupied

Corporate Records

Copy of Articles of Incorporation, Partnership Agreement, Fictitious Name Statement or Organizational formation
Documents (If applicable).

Financial Statements

Last two (2) years of CPA audited, reviewed, compiled statements (Balance Sheet, Income Statement, Cash Flow).

SolarCity may request you provide additional documentation to complete the credit evaluation process, SolarCity will notify you if
additional information is required.

The above information and any information attached is furnished to SolarCity and its affiliates ("Lender") in connection with the Application of credit for which you may
apply or credit you may guarantee. You ackno~vledge and understand that the Lender is relying on this information in deciding to grant or continue credit or to accept a
guarantee of credit. You represent, warranty and certify that the information provided herein is true, correct and complete. The Lender is authorized to make all inquires
deemed necessary to verify the accuracy of the information contained herein and to determine your creditworthiness. You authorize any person or consumer-reporting
agency to give the Lender any information it may have about you. You authorize the Lender to answer questions about its credit experience with you. Subject to any
non-disclosure agreement between you and Lender, this form and any other information given to the Lender shall be the Lender’s property.

If your application for business credit is denied you have the right to a written statement of the specific reason for the denial. To obtain the statement, please contact
SolarCity at (650) 638-1028, San Marco, CA 94402. You must contact us within 60 days from date you are notified of our decision. We will send you a written
statement of reasons for the denial within 30 days of receiving your request.

NOTICE: The Federal Equal Opportunity Act prohibits creditors from discriminating against credit applicants on the basis of race, color, religion, national origin, sex,
marital status or age (provided the applicant has the capacity to enter into a binding contract); because all or part of the applicant’s income derives from any public
assistance programs; or because the applicant has in good faith exercised any right under the Consumer Credit Protection Act. The federal agency that administers
compliance with this la~v concerning this creditor is the Office of the Comptroller of the Currency, Customer Assistance Unit, 1301 McKinney Street, Suite 3450,
Houston, Texas 77010-9050. SolarCity is an equal opportunity lender.

Signature                                      Title                             Date
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Exhibit 5

Solar Power Purchase Agreement General Terms and Conditions

o

Definitions and Interpretation: Unless otherwise delYmed or required by the context in which any term appears: (a) the
singular includes the plural and vice versa; (b) the words "herein," "hereof’ and "hereunder" refer to this Agreement as a
whole and not to any particular section or subsection of this Agreement; (c) references to any agreement, document or
instrument mean such agreement, document or instrument asamended, modified, supplemented or replaced from time to
time; and (d) the words "include," "includes" and "including" mean include, include~ ~d including "without limitation."
The captions or headings in this Agreement are strictly for convenience and shall ~o~ be considered in interpreting this
Agreement.

Purchase and Sale of Electricity. Purchaser shall purchase from Seller, and s~iier shall S~li ~0 Purchaser, all of the electric
energy generated by the System during the Initial Term and any Additiona| Term (as def’med ~ Exhibit 1, and collectively
the "Term"). Electric energy generated by the System will be delivered ~o Purchaser at the d~livery point identified on
Exhibit 3 (the "Delivery Point"). Purchaser shall take title to the elastic energy generated by t~ g~stem at the Delivery
Point, and risk of loss will pass from Seller to Purchaser at the DeliVery Point. Purchaser may purchase electric energy for
the Facility from other sources if the Purchaser’s electric requirements at the Fa~iii~ exceed the output of the System.

Term and Termination,

a. Initial Term. The initial term ("Initial Termy) of this Agreement shall commence on the Commercial Operation
Date (as defined below) and continue ,,f~o~ th~ i~h~h of time spe~ifi~, in Exhibit 1, unless earlier terminated as
provided for in this Agreement. The C0mmer~ial Opgrati0n Date is the date Seller gives Purchaser written
notice that the System is mechanically complete and capabi~ 6f p~oviding electric energ.y, to the Delivery Point and
that there are no remaining Punchlist Itemg ~ certifi~ by Purchaser. Upon Purchaser s request, Seller will give
Purchaser copies of certificates of compi~f!0fi 0r similar documentation from Seller’s contractor and the
intercormection or similar ~e~ent with th~ Utility. This Agreement is effective as of the Effective Date and
Purchaser’s failure to e~fibie Seii~ to provid~ ~he electric energy by preventing it from installing the System or
otherwise not perfo~g shall n6~ excuse PurChaser’s obligations to make payments that otherwise would have
been due under thi~ Agreement, ............ ....

Additional Termsi if Pur~hgser has not exercised its option to purchase the System by the end of the Initial Term,
either Party may "gi)  tfi  other Party written notice of its desire to extend this Agreement on the terms and
conditionS g~t forth he~ for the number and length of additional periods specified in Exhibit 1 (each an
"Addifi6nal TeeN, r). Such ~6fice shall be given, if at all, not more than one hundred twenty (!20) and not less than

, si~ (60) days befo)e the las~ day of the Initial Term or the then current Additional Term, as applicable. The Party
~ceivlng the notice ~equesting an Additional Term shall respond positively or negatively to that request in writing
within thirty (30) days after receipt of the request. Failure to respond within such thirty (30) day period shall be
d~emed a ~ 6fthe offer for an Additional Term. If both Parties agree to an Additional Term, the Additional
T~ shall begin ~ediately upon the conclusion of the Initial Term or the then current term on the same terms
and ~6nditions a~ set forth in this Agreement. If the Party receiving the request for an Additional Term rejects or is
deemed ~ ~ej~ the first Party’s offer, this Agreement shall terminate at the end of the Initial Term (if the same has
not been ext~ded) or the then current Additional Term.

Billin~ and Payment.

Monthly Charges. Purchaser shall pay Seller monthly for the electric energy generated by the System and
delivered to the Delivery Point at the S/kWh rate shown in Exhibit 1 (the "C, ontract Price"). The monthly payment
for such energy will be equal to the applicable S/kWh rate multiplied by the number of kwh of energy generated
during the applicable month, as measured by the System meter.

bo Monthly Invoices. Seller shall invoice Purchaser monthly, either manually or through ACH. Such monthly
invoices shall state (i) the ~amount of electric energy produced by the System and delivered to the Delivery Point, (ii)
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the rates applicable to, and charges incurred by, Purchaser under this Agreement and (iii) the total amount due from
Purchaser.

co

do

Environmental Attributes and Environmental Incentives.

Taxes. Purchaser shall either pay or reimburse Seller for any and all taxes assessed on the generation, sale, delivery
or consumption of electric energy produced by the System or the interconnection of the System to the Utility’s
electric distribution system, including property taxes on the System; ~, however, Purchaser will not be
required to pay or reimburse Seller for any taxes during periods when Seller fails to deliver electric energy to
Purchaser for reasons other than Force Majeure. For purposes of this Section 4(d), "Taxes" means any federal, state
and local ad valorem, property, occupation, generation, privilege, sales, use, consumption, excise, transaction, and
other taxes, regulatory fees, surcharges or other similar charges, but shall not include any income taxes or similar
taxes imposed on Seller’s revenues due to the sale of energy under this Agreement, which shall be Seller’s
responsibility.

Payment Terms. All amounts due under thi’s Agreement shall be due and payable bet thirty (30) days t~om receipt
of invoice. Any undisputed portion of the invoice amount not paid within th~ ihirty (30) day period shall accrue
interest at the annual rate of two and one-half percent (2.5%) over the Pri~ N~te (but not to exceed the maximum
rate permitted by law) ..... ....

Unless otherwise specified on Exhibit 1, Seller is the owner of all Environmental Attributes and Environmental Incentives
and is entitled to the benefit of all Tax Credits, and Purchaser’s purchase of electricity under this Agreement does not include
Environmental Attributes, Environmental Incentives or the right to Tax Credits or any other attributes of ownership and
operation of the System, all of which shall be retained by Seller. Purchaser shall cooperate with Seller in obtaining, securing
and transferring all Environmental Attributes and Environmental Incentives and the benefit of all Tax Credits, including by
using the electric energy generated by the System in a manner necessary to qualify for such available Environmental
Attributes, Environmental Incentives and Tax Credits. Purchaser shall notbe obligated to recur any out-of-pocket costs or
expenses in connection with such actions unless reimbursed by Seller. If any Environmental Incentives are paid directly to
Purchaser, Purchaser shall immediately pay such amounts over to Seller.

"Environmental Attributes" means any and all credits, benefits, emissions reductions, offsets, and allowances, howsoever
entitled, attributable to the System, the production of electrical energy from the System and its displacement of conventional
energy generation, including (1) any avoided emissions of pollutants to the air, soil or water such as sulfur oxides (SOx),
nitrogen oxides (NOx), carbon monoxide (CO) and other pollutants; (2) any avoided emissions of carbon dioxide (CO2),
methane (CH4), nitrous oxide, hydrofluorocarbons, perfluorocarbons, sulfur hexafluoride and other greenhouse gases
(GHGs) that have been determined by the United Nations .Intergo.,v, ernmental Panel on Climate Change, or otherwise by law,
to contribute to the actual or potential threat of altering the Earth s climate by trapping heat in the atmosphere; and (3) the
reporting rights related to these avoided emissions, such as Green Tag Reporting Rights and Renewable Energy Credits.
Green Tag Reporting Rights are the right of a party to report the ownership of accumulated Green Tags in compliance with
federal or state law, if applicable, and to a federal or state agency or any other party, and include Green Tag Reporting Rights
accruing under Section 1605(b) of The Energy Policy Act of 1992 and any present or future federal, state, or local law,
regulation or bill, and international or foreign emissions trading program. Environmental Attributes do not include
Environmental ’Incentives and Tax Credits. Seller shall file all tax returns in a manner consistent with this Section 5.
Without limiting the generality of the foregoing, Environmental Attributes include carbon trading credits, renewable energy
credits or certificates, emissionS reduction credits, investment credits, emissions allowances, green tags, tradeable renewable
credits and Green-e® products.

"Environmental incentives" means any and credits, rebates, subsidies, payments or other incentives that .relate to self-
generation of electricity, the use of technology incorporated into the System, environmental benefits of using the System, or
other similar programs available from the Utility, any other regulated entity, the manufacturer of any part of the System or
any Governmental Authority.

"Governmental Authority" means any national, state or local government (whether domestic or foreign), any political
subdivision thereof or any other governmental, quasi-governmental, judicial, public or statutory instrumentality, authority,
body, agency, bureau or entity (including the Federal Energy Regulatory Commission or the California Public Utilities
Commission), or any arbitrator with authority to bind a party at law.

"Tax Credits" means any and all (i) investment tax credits, (ii) production tax credits and (iii) similar tax credits or grants
under federal, state or local law relating to the construction, ownership or production of energy from the System.
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6. Conditions to Obligations.

a. Conditions to Seller’s Obligations.

Seller’s obligations under this Agreement are conditioned on the completion of the following conditions to Seller’s
reasonable satisfaction on or before the Condition Satisfaction Date:

Completion of a physical inspection of the Facility and the property upon which the Facility is located (the
"Premises") including, if applicable, geotechnical work, and real estate due diligence to confirm the
suitability of the Facility and the Premises for the System;

ii. Approval of (A) this Agreement and (B) the Construction Agreement (if any) for the System by Seller’s
Financing Parties. "Construction Agreement" as used in this subsecti0~ means an agreement between
SolarCity and a subcontractor to install the System; ....

iii. Confirmation that Seller will obtain all applicable Environmental ~fiVes and Tax Credits;

iv. Receipt of all necessary zoning, land use and building permit~i

v. Execution of all necessary agreements with the Utility for interconnection of ~ System to the Utility’s
electric distribution system; and

vi. Seller’s agreement following the modificatiofi 6~t~e Syste~ d~sign (for whatever reason) to continue with
the construction of the System, it being unders~06d that a ~ommunity review or ADA redesign could add
considerable cost to the System’s construction.

b. Conditions to Purchaser’s Obligations ....

i. Purchaser’s obligations under                              on the occurrence of the Commercial
Operation Date for the System on !efore th~ 6U~d~ ~3mmercial Operation Date (See Exhibit 1).

ii. Purchaser, shall have the right to te~a~ this Agreement without cause and without fee or penalty prior to
SolarCity s c0~~nt of Sys~ design work. Such termination right shall expire upon the
commenceme~ ~f System design work purchaser shall provide SolarCity seven (7) days written Notice to
Proceed with design wor~i ......

of the final engineering design, and prior to the commencement of
shall have the right to terminate this Agreement for cause and without fee or

penalty if upS~ {~e conclusion of the final engineering design, Purchaser and S olarCity mutually determine
that tl~e revised p~i~g will result in the System as installed not providing cumulative savings on the cost of

electricity in yearS 5 ~ough year 20 (using a discount rate of 3%!. In all cases the parties shall work
together ~good faith avoid any unforeseen changes to the System s design that would prevent a System
from proving the expected savings project prior to the engineering design phase.

c. Failure of Conditi6~S~.

If any of the ~0nditioh~ listed in subsections a or b above are not satisfied by the applicable dates specified in those
subsections, the Panics will attempt in good faith to negotiate new dates for the satisfaction of the failed conditions. If the
parties are unable ~6 negotiate new dates then the Party that has not failed to meet an obligation may terminate this
Agreement upon ten (10) days written notice to the other Party without liability for costs or damages or triggering a default
under this A~reement.

Seller’s Rights and Obligations.

ao Permits and Approvals. Seller, with Purchaser’s reasonable cooperation, shall use commercially reasonable efforts
to obtain, at its sole cost and expense:

any zoning, land use and’building permits required to construct, install and operate the System; and
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ii. any agreements and approvals from the Utility necessary in order to interconnect the System to the Utility’s
electric distribution system.

Co

do

e°

Purchaser shall cooperate with Seller’s reasonable requests to assist Seller in obtaining such agreements, permits and
approvals.

Standard System Repair and Maintenance. Seller shall construct and install the System at the Facility in
accordance with the provisions of Exhibit 6 (Special Construction Provisions). During the Term, Seller will operate
and perform all routine and emergency repairs to, and maintenance of, the System at its sole cost and expense,
except for any repairs or maintenance resulting from Purchaser’s negligence, willful misconduct or breach of this
Agreement or the Site Lease (if applicable). Seller shall not be responsible for any work done by others on any part
of the System unless Seller authorizes that work in advance in writing. Seller shall ,not be responsible for any loss,
damage, cost or expense arising out of or resulting from improper environmenta! controls or improper operation or
maintenance of the System by anyone other than Seller or Seller’s contractors. If the System requires repairs for
which Seller is not responsible, Purchaser ’shall pay Seller for diagnosing and correcting the problem at Seller or
Seller’s contractors’ then current standard rates. Seller shall provide Ptlrchaser with reasonable notice prior to
accessing the Facility to make standard repairs.

Non-Standard System Repair and Maintenance. If Seller incurs incremental costs to maintain the System due to
conditions at the Facility known or which should have been known to Seller or due to the material inaccuracy of any
information provided by Purchaser and relied upon by Seller, the pricing, schedule and other terms of this
Agreement will be equitably adjusted to compensate fo!; any Work in excess of normally expected work required to
be performed by Seller. In such event, the Parties will neg0tiate such equ!table adjustment in good faith..

Breakdown Notice. Seller shall notify Purchaser within twenty-four (24) hours following Seller’s discovery of (i)
~ material malfunction in the operation of the System or (ii) an interruption in the supply of electrical energy from
the System. Purchaser and Seller shall each designate personnel and establish procedures such that each Party may
provide notice of such conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day,
including weekends and holidays. Purchaser shall notify Seller immediately upon the discovery of an emergency.
condition affecting the System.                   J

Suspension. Notwithstanding anything to the contrary herein, Seller shall be entitled to suspend delivery of
electricity from the System to the Delivery Point for the purpose of maintaining and repairing the System and such
suspension of service shall not constitute a breach of this Agreement; ~, that Seller shall use commercially
reasonable efforts to minimize any interruption in service to the Purchaser.

Use of Contractors and Subcontractors, Seller shall be permitted to use contractors and subcontractors to perform
its obligations under this Agreement. However, Seller shall continue to be responsible for the quality of the work
performed by its contractors and subcontractors. If a list of pre-approved contractors and subcontractors is desired,
such list shall be scheduled on an appendix to this Exhibit. All contractors and s.u, bcontractors, other than those that
may be scheduled on an appendix to this Exhibit, shall be subject to Purchaser s prior written consent, not to be
unreasonably withheld.

g° Liens and Payment of Contractors and Suppliers. Seller shall pay when due all charges from all contractors,
subcontractors and suppliers supplying goods or services to Seller under this Agreement and shall keep the Facility
flee and clear of any liens related to any such charges, except for those liens which Seller is permitted by law to
place on the Facility following non-payment by Purchaser of amounts due under this Agreement. Seller shall
indemnify Purchaser for all claims, losses, damages, liabilities and expenses resulting from any liens filed against
the Facility or the Premises in connection with such charges; ~, however_, that Seller shall have the right to
contest any such lien, so long as it provides a statutory bond or other reasonable assurances of payment that either
remove such lien from title to the Facility and the Premises or that assure that any adverse judgment with respect to
such lien will be paid without affecting title to the Facility and the Premises.

Unless otherwise provided in this Agreement, Seller shall not directly or indirectly cause, create, incur, assume, or
allow to exist any mortgage, pledge, lien, charge, security interest, encumbrance or other claim of any nature on or
with respect to the System or any interest therein. Seller shall immediately notify Purchaser in writing of the
existence of any such mortgage, pledge, lien, charge, security interest, encumbrance or other claim, shall promptly
cause the dame to be discharged and released of record without cost to Purchaser, and shall indemnify Purchaser
against all costs and expenses (including reasonable attorneys’ fees) incurred in discharging and releasing any such
mortgage, pledge, lien, charge, security interest, encumbrance or other claim.
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ho No Warranty. NO WARRANTY OR REMEDY, WHETHER STATUTORY, WRITTEN, ORAL, EXPRESS OR
IMPLIED, INCLUDING WITHOUT LIMITATION WARRANTIES OF MERCHANTABILITY AND FITNESS
FOR A PARTICULAR PURPOSE, OR WARRANTIES ARISING FROM COURSE OF DEALING OR USAGE
OF TRADE SHALL APPLY. The remedies set forth in this Agreement shall be Purchaser’s sole and exclusive
remedies for any claim or liability arising out of or in connection with this Agreement, whether arising in contract,
tort (including negligence), strict liability or otherwise. The Limited Warranty SolarCity will provide Purchaser
with is a separate contract from this Agreement. No rights provided to Purchaser by the Limited Warranty may be
asserted under this Agreement. No warranty is made in this Agreement. Therefore, any warranty claim must be
made independently of this Agreement and will not affect Purchaser’s obligations under this Agreement.

Purchaser’s Rights and Obligations.

b°

Facility Access Rights. Purchaser grants to Seller and to Seller’s agents, employees and contractors an irrevocable
non-exclusive license running with the Premises (the "License") for access to, On, over, under and across the
Premises as more particularly described in Exhibit A to Exhibit 3 (the "License Area") for the purposes of (a)
installing, constructing, operating, owning, maintaining, accessing, removing and replacing the System; (b)
performing all of Seller’s obligations and enforcing all of Seller’s rightS set forth in this Agreement; and (c)
installing, using and maintaining electric lines and equipment, including inverters and meters, necessary to
interconnect the System to Purchaser’s electric system at the Facility and!or to the Utility’s electric distribution
system or that otherwise may from time to time be useful or necessary in connection with the construction,
installation, operation, maintenance or repair of the System. Seller shall notify Purchaser prior to entering the
Facility except in situations where there is imminent risk of damage to persons or property. The term of the License
shall continue unti! the date that is three (3) years followlng the Effebtive Date (the "License Term"). Thereafter,
Purchaser shall have the unilateral right to renew the License for an additional three (3) year term (each such
renewal term also a "License Term"). Following the termination of any License Term and the failure to renew such
License by the Purchaser, the Parties agree to work together in good faith and Lessee shall make best efforts to
facilitate access to the Premises and the System to effectuate the rights, duties and obligations under this Agreement.
During any License Term, Purchaser shall ehsure that Seller’s rights under the License and Seller’s access to the
License Area are preserved and protected and shall not interfere with or permit any third parties to interfere with
such rights or access. The grant of the License shall survive te~ation of this agreement by either Party during the
License Term. Purchaser agrees that Seller may record a memorandum of license in substantially the same form
attached l~ereto as Exhibit 3 in the land records respecting the License.

OSHA Compliance. Both parties shall ensure that all Occupational Safety and Health Act (OSHA) requirements
and other similar applicable safety laws or codes are adhered to in their performance under this Agreement.

Maintenance of Facility. Purchaser shall, at it~ sole cost and expense, maintain the Facility in good condition and
repair. Purchaser will ensure that the Fa,cility remains interconnected to the local utility grid at all times and will not
permit cessation of electric service to the Facility from the local utility. Purchaser is fully responsible for the
maintenance and repair of the Facility’s electrical system and of all of Purchaser’s equipment that utilizes the
System’s outputs. Purchaser shall properly maintain in full working order all of Purchaser’s electric supply or
g~neration equipment that Purchaser may shut down while utilizing.the System. Purchaser shall promptly notify
Seller "of any matters of which it is aware pertaining to any damage to or loss of use of the System or that could
reasonably be expected to adversely affect the System.

do No Alteration of Facility. Purchaser shall not make any alterations or repairs to the Facility which may adversely
affect the operation and maintenance of the System without Seller’s prior written consent. If Purchaser wishes to
make such alterations or repairs, Purchaser shall give prior written notice to Seller, setting forth the work to be
undertaken (except for emergency repairs, for which notice may be given by telephone), and give Seller the
opportunity to advise Purchaser in making such alterations or repairs in a manner that avoids damage to the System,
but, notwithstanding any such advice, Purchaser shall be responsible for all damage to the System caused by
Purchaser or its contractors. To the extent that temporary disconnection or removal of the System is necessary to
perform such alterations or repairs, such work and any replacement of the System after completion of Purchaser’s
alterations and repairs, shall be done by Seller or its contractors at Purchaser’s cost. All of Purchaser’s alterations
and repairs will be done in a good and workmanlike manner and in compliance with all applicable laws, codes and
permits.

Outages. Purchaser shall be permitted to be off line for two (2) full twenty-four (24) hour days (each, a
"Scheduled Outage") per calendar year during the Term, during which days Purchaser shall not be obligated to
accept or pay for electricity from the System; ~, howeve~r, that Purchaser must notify Seller in writing of
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each such Scheduled Outage at least forty-eight (48) hours in advance of the commencement of a Scheduled Outage.
In the event that Scheduled Outages exceed two (2) days per calendar year or there are unscheduled outages, in each
case for a reason other than a Force Majeure event, Seller shall reasonably estimate the amount of electricity that
would have been delivered to Purchaser during such excess Scheduled Outages or unscheduled outages and shall
invoice Purchaser for such amount in accordance with Section 4.

go

Liens. Purchaser shall not directly or indirectly cause, create, incur, assume or allow to exist any mortgage, pledge,
lien, charge, security interest, encumbrance or other claim of any nature on or with respect to the System or any
interest therein. Purchaser shall immediately notify Seller in writing of the existence of any such mortgage, pledge,
lien, charge, security interest, encumbrance or othe~ claim, shall promptly cause the same to be discharged and
released of record without cost to Seller, and shall indemnify Seller against all costs and expenses (including
reasonable attorneys’ fees) incurred in discharging and releasing any such mortgage, pledge, lien, charge, security
interest, encumbrance or other claim. ’

~. Purchaser shall be responsible for maintaining the physical security of the Facility and the System.
Purchaser will not conduct activities on, in or about the License Area or the Facility that have a reasonable
likelihood of causing damage, impairment or otherwise adversely affecting the System.

Insolation. Purchaser understands that unobstructed access to sunlight ("Insolation") is essential to Seller’s
performance of its obligations and a material term of this Agreement. Purchaser shall not in any way cause and,
where possible, shall not in any way permit any interference With the System’s Insolation. If Purchaser becomes
aware of any activity or condition that could diminish the Insolation of the System, Purchaser shall notify Seller
immediately and shall cooperate with Seller in preserving the System’s existing Insolation levels. The Parties agree
that reducing Insolation would irreparably injure Seller, that such injury may not be ad6quately compensated by an
award of money damages, and that Seller is entitled to seek specific enforcement of this Section~ against
Purchaser.

Data Line. Purchaser shall provide Seller a high speed intemet data line during the Term to enable Seller to record
th-~el~ energy generated by the System. If Purchaser fails to provide such high speed internet data line, or if
such line ceases to function and is not repaired, Seller may reasonably estimate the amount of electric energy that
was generated and invoice Purchaser for such amount in accordance with Section 4.

Breakdown Notice. Purchaser shall notify Seller within twenty-four (24) hours following the discovery by it of (A)
any material malfunction in the operation of the System; or (B) any occurrences that could reasonably be expected
to adversely affect the System. Purchaser shall notify Seller immediately upon (A) an interruption in the supply of
electrical energy from the System; or (B) the discovery of an emergency ~ondition respecting the System. Purchaser
and Seller shall each designate personnel and, egtablish procedures such that each Party may provide notice of such
conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day, including weekends and
holidays.

Change in Law.

"Change in Law" means (i) the enactmem, adoption, promulgation, modification or repeal after the Effective Date of any
applicable law or regulation; (fi) the imposition of any material conditions on the issuance or renewal of any applicable
permit after the Effective Date of this Agreement (notwithstanding the general requirements contained in any applicable
Permit at the time of application or issue to comply with future laws, ordinances, codes, rules, regulations or similar
legislation), or (iii) a change in any utility rate schedule or tariff approved by any Governmental Authority which in the case
of any of (i), (ii) or (iii), establishes requirements affecting owning, supplying, constructing, installing, operating or
maintaining the System, or other performance of the Seller’s obligations hereunder and which has a material adverse effect
on the cost to Seller of performing such obligations; ~, that a change in federal, state, county or any other tax law after
the Effective Date of this Agreement shall not be a Change in Law pursuant to this Agreement.

If any Change in Law occurs that has a material adverse effect on the cost to Seller of performing its obligations under this
Agreement, then the Parties shall, within thirty (30) days following receipt by Purchaser from Seller of notice of such Change
in Law, meet and attempt in good faith to negotiate amendments to this Agreement as are reasonably necessary to preserve
the economic value of this Agreement to both Parties. If the Parties are unable to agree upon such amendments Within such
thirty (30) day period, then Seller shall have the right to terminate this Agreement without further liability to either Party
except with respect to payment of amounts accrued prior to termination.

Relocation of System.
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13.

If Purchaser ceases to conduct business operations at and!or vacates the Facility or is prevented from operating the System at
the Facility prior to the expiration of the Term, Purchaser shall have the option to provide Seller with a mutually agreeable
substitute premises located within the same Utility district as the terminated System or in a location with similar Utility rates
and Insolation. Purchaser shall provide written notice at least sixty (60) days but not mor.e than one hundred eighty (180)
days prior to the date that it wants to make this substitution. In connection with such substitution, Purchaser shall execute an
amended agreement that shall have all of the same terms as this Agreement except for the (i) Effective Date; (ii) License,
which will be amended to grant rights in the real property where the System relocated to, such rights to be the same as those
granted under this Agreement; and (iii) Term, which will be the remainder of the Term of this Agreement and such amended
agreement shall be deemed to be a continuation of this Agreement without termination. Purchaser shall also provide any new
Purchaser, owner, lessor or mortgagee consents or releases required by Seller or Seller’s Financing Parties in connection with
the substitute facility. Purchaser shall pay all costs associated with relocation of the System, including all costs and expenses
incurred by or on behalf of Seller in connection with removal of the System from the Facility and installation and testing of
the System at the substitute facility and all applicable interconnection fees and expenses atethe substitute facility, as well as
costs of new title search and other out-of-pocket expenses connected to preserving and refiling the security interests of
Seller’s Financing Parties in the System. Seller shall remove the System from the vacated Facility prior to the termination of
Purchaser’s ownership, lease or other rights to use such Facility. Seller will not be required to restore the Facility to its prior
condition but shall promptly pay Purchaser for any damage caused by Seller during removal of the System, but not for
normal wear and tear. If the substitute facility has inferior Insolation as compared to the original Facility, Seller shall have
the right to make an adjustment to Exhibit 1 such that Purchaser’s payments to Seller are the same as if the System were
located at the original Facility. If Purchaser is unable to provide such substitute facility and to relocate the System as
provided, any early termination will be treated as a default by Purchaser.

Removal of System at Expiration.

Upon the expiration or earlier termination of this Agreement (provided Purchaser does not exercise its purchase option),
Seller shall, at its expense, remove all of its tangible property comprising the System from the Facility on a mutually
convenient date, but in no event later than ninety (90) days after the expiration of the Term. Excluding ordinary wear and
tear, the Facility shall be returned to its original condition including the removal of System mounting pads or other support
structures. In no case shall Seller’s removal of the System affect the integrity of Purchaser’s roof, which shall be as leak
proof as it was prior to removal of the System and shall be flashed and/or patched to existing roof specifications. Seller shall
leave the Facility in neat and clean order. If Seller fails to remove or commence substantial efforts to remove the System by
such agreed upon date, Purchaser shall have the right, at its option, to remove the System to a public warehouse and restore
the Facility to its original condition (other than ordinary wear and tear) at Seller’s cost. Purchaser shall provide sufficient
space for the temporary storage and staging of tools, materials and equipment and for the parking of construction crew
vehicles and temporary construction trailer~ and facilities reasonably necessary during System removal.

Measurement.

Electricity delivered to the Facility shall be measured by the SolarGuard monitoring system installed’ and maintained by
Seller as part of the System. System measurements shall be available online via SolarGuard (or its equivalent) for viewing
and download througl~0ut the term of this agreement.

Default~ Reme~lies and Damages.

Default. Any Party that fails to perform its responsibilities as listed below or experiences any of the circumstances
listed below shall be deemed a "Defaulting Party" and each event of default shall be a "Default Event":

(1) failure of a Party to pay any amount due and payable under this Agreement, other than an amount
that is subject to a good faith dispute, within ten (10) days following receipt of written notice from
the other Party (the "Non-Defaulting Party") of such failure to pay ("Payment Default");

(2) failure of a Party to substantially perform any other material obligation under this Agreement
within thirty (30) days following receipt of written notice from the Non-Defaulting Party
demanding such cure; provided, that such thirty (30) day cure period shall be extended (but not
beyond ninety (90) days) if and to the extent reasonably necessary to cure the Default Event, if (i)
the Defaulting Party initiates such cure with the thirty (30) day period and continues such cure to
completion and (ii) there is no material adverse affect on the Non-Defaulting Party resulting from
the failure to cure the Default Event;
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(3)

(4)

(5)

(6)

Remedies.

(1)

(3)

if any representation or warranty of a Party proves at any time to have been incorrect in any
material respect when made and is material to the transactions contemplated hereby, if the effect
of such incorrectness is not cured within thirty (30) days following receipt of written notice from
the Non-Defaulting Party demanding such cure;

Purchaser loses its rights to occupy and enjoy the Premises;

a Party, or its guarantor, becomes insolvent or is a party to a bankruptcy, reorganization,
insolvency, liquidation, receivership, dissolution, winding-up or relief of debtors, or any general
assignment for the benefit of creditors or other similar arrangement or any event occurs or
proceedings are taken in any jurisdiction with respect to the Party which has a similar effect; Or

Purchaser prevents Seller from installing the System or otherwis~ failing to perform in a way that
prevents the delivery of electric energy from the System. ~U~ Default Event shall not excuse
Purchaser’s obligations to make payments that otherwi~ ~ould have been due under this
Agreement.

Remedies for Payment Default. If a Payment Default occurs, the Non-Defaulting Party may
suspend performance of its obligations un~ler this Agreement. Further, the Non-Defaulting Party
may pursue any remedy under this Agreement, at law or in equity, including an action for damages
and termination of this Agreement, upon five (5) days prior written notice to the Defaulting Party
following the Payment Default.

Remedies for Other Defaults. On the occurrence of a Default Event other than a Payment Default,
the Non-Defaulting Party may pursue any remedy under this Agreement, at law or in equity,
’including an action for damages and termination of this Agreement or suspension of performance
of its obligations under this Agreement, upon five (5) days prior written notice to the Defaulting
Party following the occurrence of the DefaUlt Event. Nothing herein shall limit either Party’s right
to collect damages upon the occurrence of a breach or a default by the other Party that does not
become a Default Event. If Purchaser terminates this contract without cause prior to System
Installation a $5,000 design cancellation fee shall also apply in addition to any other remedy
available to Seller.

Damages Upon Termination by Default. Upon a termination of this Agreement by the Non-
Defaulting Party as a result of a Default Event by the Defaulting Party, the Defaulting Party shall
pay a Ter~-nination Payment to the Non-Defaulting Party determined as follows (the "Termination
Payment"):

Purchaser. If Purchaser is the Defaulting Party and Seller terminates this Agreement, the
Termination Payment to Seller shall be equal to the sum of (i) the termination value set
forth in Exhibit 1 (the "Termination Value") for such Contract Year, (ii) removal costs
as provided in Section l~__b_)~) and (iii) any a_ndal! 9the_r amount~ pye__v_!9__u~lzgccrued
under this Agreement and then owed by Purchaser to Seller. The Parties agree that actual
damages to Seller in the event this Agreement terminates prior to the expiration of the
Telxn as the result of an Default Event by Purchaser would be difficult to ascertain, and
the applicable Termination Value set forth in Exhibit 1 is a reasonable approximation of.
the damages suffered by Seller as a result of early termination of this Agreement. The
Termination Payment shall not be less than zero.

Seller. If Seller is the Defaulting Party and Purchaser terminates this Agreement, the
Termination Payment to Purchaser shall be equal to the sum of (i) the present value
(using a discount rate of 9.5%) of the excess, if any, of the reasonably expected cost of
electric energy from the Utility over the Contract Price for the reasonably expected
production of the System for the remainder of the Initial Term or the then curr6nt
Additional Term, as applicable; (ii) all costs reasonably incurred by Purchaser in re-
converting its electric supply to service from the Utility; (iii) any removal costs incurred
by Purchaser, and (iv) any and all other amounts previously accrued under this
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Agreement and then owed by Seller to Purchaser. The Termination Payment shall not be
less than zero.

Obligations Following Termination. If a Non-Defaulting Party terminates this
Agreement pursuant to this Section l~£b_~__t_h__e_n___fg_!!9__w_j_n_g__s_u_9_h___t_e__r__m_’_m~.t!~, Seller shall,
at the sole cost and expense of the Defaulting Party, remove the equipment (except for
mounting pads and support structures) constituting the System. The Non-Defaulting
Party shall take all commercially reasonable efforts to mitigate its damages as the result
of a Default Event.

14. Representations and Warranties.

bo

General Representations and Warranties. Each Party represents and warrants to the other the following:

(1) Such Party is duly organized, validly existing and in good standing under the laws of the
jurisdiction of its formation; the execution, delivery and performance by such Party of this
Agreement have been duly authorized by all necessary corporate, partnership or limited liability
company action, as applicable, and do not and shall ~ot violate any law; and this Agreement is
valid obligation of such Party, enforceable againSt such Party in accordance with its terms (except
as may be limited by applicable bankruptcy, insolvency, reorganization, moratorium and other
similar laws now or hereafter in effect relating to creditors’ rights generally).

(2) Such Party has obtained all licenses, authorizations, consents and approvals required by any
Governmental Authority or other third party and necessary for such Party to own its assets, carry
on its business and to execute and deliver this Agreement; and such Party is in compliance with all
laws that relate to this Agreement in all material respects.

Purchaser’s Representations and Warranties. Purchaser represents and warrants to Seller the following:

(1) License. Purchaser has the full right, power and authority to grant the License contained in
Section 8(a). Such grant of the License does not violate any law, ordinance, rule or other
governmental restriction applicable to Purchaser or the Facility and is not inconsistent with and
will not result in a breach or default under any agreement by which Purchaser is bound or that
affects the Facility.

(2) Other Agreements. Neither the execution and delivery of this Agreement by Purchaser nor the
performance by Purchaser of any of its obligations under this Agreement conflicts with or will
result in a breach or default under any agreement or obligation to which Purchaser is a party or by
which Purchaser or the Facility is bound.

(3) Accuracy of Information. All information provided by Purchaser to Seller, as it pertains to the
Facility’s physical configuration, Purchaser’s planned use of the Facility, and Purchaser’s
estimated electricity requirements, is accurate in all material respects.

(4) Purchaser Status. Purchaser is not a public utility or a public utility holding company and is not
subject to regulation as a public utility or a public utility holding company.

(5) No Pool Use. No electricity generated by the System will be used to heat a swimming pool.

15. System and Facility Damage and Insurance.

ao System and Facility Damage.

(1) Seller’s Obligations. If the System is damaged or destroyed other than by Purchaser’s gross
negligence or willful misconduct, Seller shall promptly repair and restore the System to its pre-
existing condition; ~, however, that if more than fifty percent (50%) of the System is
destroyed during the last five (5) years of the Initial Term or during any Additional Term, Seller
shall not be required to restore the System, but may instead terminate this Agreement, unless
Purchaser agrees (i) to pay for the cost of such restoration of the System or (ii) to purchase the
System "AS-IS" at the greater of (A) then current fair market value of the System and (B) the sum
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of the amounts described in Section ~l_3_.~(_3)~)~i)__(9_S’ing the date of
appropriate Contract Year) and Section~l~3:)~.3_)~)(!!!): ......................................................................

(2) Purchaser’s Obligations. If the Facility is damaged or destroyed by casualty of any kind or any
other occurrence other than Seller’s gross negligence or willful misconduct, such that the
operation of the System and/or Purchaser’s ability to accept the electric energy produced by the
System are materially impaired or prevented, Purchaser shall promptly repair and restore the
Facility to its pre-existing condition; ~, however, that if more than 50% of the Facility is
destroyed during the last five years of the Initial Term or during any Additional Term, Purchaser
may elect either (i) to restore the Facility or (ii) to pay the Termination Value set forth in Exhibit
1 and all other costs previously accrued but unpaid under this Agreement and thereupon terminate
this Agreement.

Insurance Coverage. At all times during the Term, Seller and Purchaser shall maintain the following insurance:

i. Seller’s Insurance. Seller shall maintain (i) property insurance 0n the System for the replacement cost
~ (ii) comprehensive general liability instance with coverage of at least $1,000,000 per occurrence
and $2,000,000 annual aggregate, (iii) employer s" liability insurance with coverage of at least $t,000,000
and (iv) worker’s compensation insurance as required by law.

ii. Purchaser’s Insurance_. Purchaser shall maintain (i) �omprehensive general liability insurance with coverage
of at least $1,000,000 per occurrence and $2,000,0.0,0 annual aggregate, (ii) employer’s liability insurance
with coverage of at least $1,000,000 and (iii) worker s compensation insurance as required by law.

Policy Provisions. All insurance policies provided hereunder shall (i) contain a provision whereby the insurer
agrees to give the party not providing the insurance thirty (30) days (ten (10) days in the event of non-payment of
premiums) written notice before the insurance is cancelled, terminated or materially altered, (ii) be written on an
occurrence basis, (iii) with respect to the liability insurance policieS, include the other Party as an additional insured
as its interest may appear, (iv) include waivers of subrogation, (v) provide for primary coverage without right of
contribution from any insurance of the other Party, and (vi) be m~intained with companies either rated no less than
A- as to Policy Holder’s Rating in the current editi0n 0f Best’s Insurance Guide or otherwise reasonably acceptable
to the other party.

Certificates. Within thirty (30) days after execution of this Agreement and upon the other PaW’s request and
~ t-~ereafter~ ~ach Party shall deliver the other Party certificates of insurance evidencing the above required
coverage. A Party’s receipt, r~eview or acceptance of such certificate shall in no way limit or relieve the other Party
of the duties and responsibilities to maintain insurance as set forth in this Agreement.

Deductibles. Unless and to the extent that a claim is covered by an indemnity set forth in this Agreement, each
Party shall be responsible for the payment of its own deductibles.
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16. Ownership; Option to Purchase.

Ownership of System. Tlu’oughout the Term, Seller shall be the legal and beneficial owner of the System at all
times, including all Environmental Attributes, and the System shall remain the personal property of Seller and shall
not attach to or be deemed a part of, or fixture to, the Facility or the Premises. Each of the Seller and Purchaser
agree that the Seller is the tax owner of the System and all tax filings and reports will be filed in a manner consistent
with this Agreement. The System shall at all times retain the legal status of personal property as defmed under
Article 9 of the Uniform Commercial Code. Purchaser covenants that it will use commercially reasonable efforts to
place all parties having an interest in or a mortgage, pledge, lien, charge, security interest, encumbrance or other
claim of any nature on the Facility or the Premises on notice of the ownership of the System and the legal status or
classification of the System as personal property. If there is any mortgage or fixture filing against the Premises
which could reasonably be construed as prospectively attaching to the System as a fixture of the Premises, Purchaser
shall provide a disclaimer or release from such lienholder. If Purchaser is the fee owner of the Premises, Purchaser
consents to the filing of a disclaimer of the System as a fixture of the Premises in the office where real estate records
are customarily filed in the jurisdiction where the Facility is located. If Purchaser. is not the fee owner, Purchaser
will obtain such consent from such owner. Purchaser agrees to deliver toSeller a non-disturbance agreement in a
form reasonably acceptable to Seller from the owner of the Facility(if the Facility is leased by Purchaser), any
mortgagee with a lien on the Premises, and other Persons holding a similar interest in the Premises.

Option to Purchase. At the end of the sixth (6th) and tenth (10th) Contract Years and at the end of the Initial Te}m
and each Additional Term, so tong as Purchaser is not in default under this Agreement, Purchaser may purchase the
System from Seller on any such date for a purchase price equal to (i) with respect to an option exercised at the end
of the sixth (6th) or tenth (10th) Contract Years the greater of (A) the amount set forth at such time in the Purchase
Option Price schedule in Exhibit 1, and (B) theFair Market Value of the System, and (ii) with respect to an option
exercised at the end of the Term or an Additional Term, the Fair. Market Value of the System. The "Fair Market
Value" of the System shall be determined by mutual agreement of Purchaser and Seller; ~, however, if
Purchaser and Seller cannot agree to a Fair Market Value withi~thirty (30) days after Purchaser has exercised its
option, the Parties shall select a nationally recognized independent appraiser with experience and expertise in the
solar photovoltaic industry to determine tl~e Fair Market Value of the gystem. Such appraiser shall act reasonably
and in good faith to determine the Fair Market Value of the System on an installed basis and .shall set forth such
determination in a written opinion delivered to the Parties. The valuation made by the appraiser shall be binding
upon the Parties in the absence of fraud or manifest error. The costs of the appraisal shall be borne by the Parties
equally. Purchaser must-provide a notification to Seller of its intent to purchase at least ninety (90) days and not
more than one hundred eighty (180) days prior to the end of the applicable Contract Year or the Initial Term or
Additional Term, as applicable, and the purchase shall be complete prior to the end of the applicable Contract Year
or the Initial Term 6r Additional Term, as applicable. Upon purchase of the System, Purchaser will assume
complete responsibility for.the operation and maintenance of the System and liability for the performance of the
System, and Seller shall ha~e no further liabilities or obligations hereunder.

17. Indemnification and Limitations of Liability.

General. Each Party (the "Indemnifying Party") shall defend, indemnify and hold harmless the other Party and the
direct6rs, officers, shareholders, partners, members, agents and employees of such other Party, and the respective
affiliates of each thereof (collectively, the "Indemnified Parties"), from and against all loss, damage, expense,
liability and other claims, including court costs and reasonable attorneys’ fees (collectively, "Liabilities") resulting
from any third party actions relating to the breach of any representation or warranty set forth in Section l~4~nd from
injuryto or death of persons, and damage to or loss of property to the extent caused by or arising out of the negligent
acts or omissions of, or the willful misconduct of, the Indemnifying Party (or its contractors, agents or employees) in
connection with this Agreement; ~, however, that nothing herein shall require the Indemnifying Party to
indemnify the Indemnified Party for any Liabilities to the extent caused by or arising out of the negligent acts or
omissions of, or the willful misconduct of, the Indemnified Party. This
liability arising from any form of hazardous substances or other environmental contamination, such matters being
addressed exclusively by ~c)

Notice and Participation in Third Party Claims. The Indemnified Party shall give the Indemnifying Party written
notice with respect to any Liability asserted by a third party (a "Claim"), as soon as possible upon the receipt of
information of any possible Claim or of the commencement of such Claim. The Indemnifying Party may assume the
defense of any Claim, at its sole cost and expense, with counsel designated by the Indemnifying Party and
reasonably satisfactory to the Indemnified Party. The Indemnified Party may, however, select separate counsel if
both Parties are defendants in the Claim and such defense or other form of participation is not reasonably available
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to the Indemnifying Party. The Indemnifying Party shall pay the reasonable attorneys’ fees incurred by such
separate counsel until such time as the need for separate counsel expires. The Indemnified Party may also, at the
sole cost and expense of the Indemnifying Party, assume the defense of any Claim if the Indemnifying Party fails to
assume the defense of the Claim within a reasonable time. Neither Party shall settle any Claim covered by this
Section l~£b_)____un~l~_s.s._~i~t___h_a__s___o__b_t__a’_m__e_d___t.~e__prior written consent of the other       which consent shall not be
unreasonably withheld or delayed. The Indemnifying Party shall have no liability under this Section l~7~)__f..q_r__a.ny__
Claim for which such notice is not provided if that the failure to give notice prejudices the Indemnifying Party.

c. Environmental Indemnification. Seller shall indemnify, defend and hold harmless all of Purchaser’s Indemnified
Parties from and against all Liabilities arising out of or relating to the existence at, on, above, below or near the
License Area of any Hazardous Substance (as defined in Section ~_c__)(~_____t_o___t_h__e___e__x_t_e__n_t__~pp~sited, spilled or
otherwise caused by Seller or any of its contractors or agents. Purchaser shall indemnify, defend and hold harmless
all of Seller’s Indemnified Parties from and against all Liabilities arising out of or ?elating to the existence at, on,
above, below or near the Premises of any Hazardous Substance, except to the eXt~ deposited, spilled or otherwise
caused by Seller or any of its contractors or agents. Each Party shall promptl~ ~0tify the other Party if it becomes
aware of any Hazardous Substance on or about the License Area or the Pt~i~s generally or any deposit, spill or
release of any Hazardous Substance ....

i. "Hazardous Substance" means any chemical, waste 0r other substance (a) which now or hereafter
becomes de’~"--’--fmed as o’~"-’~ included in the definition 6f’"hazardous substan~i~ "hazardous wastes,"
"hazardous materials," "extremely hazardous waste~i~’ "restricted hazardous waSf~," "toxic substances,"
"toxic pollutants," "pollution," "pollutants," "regul~ted substances," or words of similar import under any
laws pertaining to the environment, health, safe~ or welfarel ~) which is declared to be hazardous, toxic,
or polluting by any Governmental Authority, (~)~os~e ~6 which is now or hereafter prohibited, limited
or regulated by any Governmental Authority, (d) ~ ~t6~ge, use, handling, disposal or release of which is
restricted or regulated by any Governmental Authori~ 6r (e) for which remediation or cleanup is required
by any Governmental Authority

d. Limitations on Liability.

i. No Consequential Damages. Neither Pa~ nor its d~ectors, officers, shareholders, partners, members,
agents and employees subcontractors ’6~ ~uppliers shall be liable for any indirect, special, incidental,
exemplary, or ~c0~tial loss o~ damage of any nature arising out of their performance or non-
performance h6~nder e~fi if advised ~such.

ii. Actual D~ages. Se!leri!~ ag~egate liability under this Agreement arising out of or in connection with the
perform~fi~e or non;~fo~a~e 6f this Agreement shall not exceed the lesser of (A) the total payments
made by P~haser ~ider .this Agreement as of the date that the events that first gave rise to such liability
occurred; and (B) ~he total of the prior twelve (12) monthly payments preceding the date that the events that
~ gave rise t6 ~eh liability occurred. The provisions of this ~ shall 9PP~Y whether such
liabili~ arises in ~ntract, tort (including negligence), strict liability or othe~~---~n~; ~�~g-~~
Seller ~g~ be brought ~ithin one (1) year after the cause of action accrues.

Force Ma,ienre.

a. For~e Majeure EVefit" means any act or event that prevents the affected Party from performing its obligations in
acco~d~ce wit~ th~ Agreement, if such act or event is beyond the reasonable control, and not the result of the fault
or negli~C~i ~the affected Party and such Party had been unable to overcome such act or event with the exercise
of due diligence (including the expenditure of reasonable sums). Subject to the foregoing conditions, "Force
Majeure Event" shall include without limitation the following acts or events: (i) natural phenomena, such as storms,
hurricanes, floods, lightning, volcanic eruptions and earthquakes; (ii) explosions or fires arising from lightning or
other causes unrelated to the acts or omissions of the Party seeking to be excused from performance; (iii) acts of war
or public disorders, civil disturbances, riots, insurrection, sabotage, epidemic, terrorist acts, or rebellion; (iv) strikes
or labor disputes (except strikes or labor disputes caused solely by employees of the Provider or as a result of such
party’s failure to comply with a collective bargaining agreement); (v) action by a Governmental Authority, including
a moratorium on any activities related to the Agreement; and (vi) the inability for one of the Parties, despite its
reasonable efforts, to obtain, in a timely manner, any Governmental Approval necessary to enable the affected Party
to fulfill its obligations in accordance with the Agreement, provided that the delay or non-obtaining of such
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Governmental Approval is not attributable to the Party in question and that such Party has exercised its reasonable
efforts to obtain such Permit. A Force Majeure Event shall not be based on the economic hardship of either Party,
except as described in the following paragraph. Due to the constitutional limitations on cities pertaining to multiple
year contracts, a Force Majeure event shall include a "budget non-appropriation event" in which the City’s
appropriation for any year covered in this Agreement does not appropriate funds for the procurement of any utility
services for City. During the continuation of a budget non-appropriation event as defined above, if the City does not
otherwise have other funds available to make payments otherwise due on this Agreement, the City shall not be
obligated to pay for (and the Seller shall not be required to deliver) electric energy provided under this Agreement
until the budget non-appropriation event has terminated. City agrees that it shall use its best efforts to seek
appropriation for utility services during the term of this Agreement. If a budget non-appropriation event continues
for more than 180 days, Seller (but not Purchaser) may terminate this Agreement.

b. Excused Performance. Except as otherwise specifically provided in the Agreement~ ~either Party shall be
considered in breach of the Agreemem or liable for any delay or failure to comply ~i~h the Agreement (other than
the failure to pay amounts due hereunder), if and to the extent that such delay 0~ J~ailure is attributable to the
occurrence of a Force Majeure Event; provided that the Party claiming relief ~der this Section 10 shall immediately
(i) notify the other Party in writing of the existence of the Force Majeure Ev~ntl ~i exercise all reasonable efforts
necessary to minimize delay caused by such Force Majeure Event, (iii) ~fify the 6th~ Party in writing of the
cessation or termination of said Force Majeure Event and (iv) resume performance of i~ ~bligations hereunder as
soon as practicable thereafter; provided, however, that Purchase~ sh~ll not be excused fr6~ ~aking any payments
and paying any unpaid amounts due in respect of Solar Servi6~ delivered to Purchaser pri6~ ~ the Force Majeure
Event performance interruption.

c. Termination in Consequence of Force Majeure Eventi ff a Force ~ajeure Evem shall have occurred that has
affected Seller’s performance of its obligations hereunder ~fid ~ fi~s continued for a continuous period of one
hundred eighty (180) days, then Purchaser shall be entitled to ~rminate the Agreement upon ninety (90) days’ prior
written notice to Seller. If at the end of such ninety (90) day peri6d ~ach Force Majeure Event shall still continue,
the Agreement shall automatically terminalS! Upon such terminati0~ fo~ a Force Majeure Event, neither Party shall
have any liability to the other (other than any such iiabififies that have ~ccrued prior to such termination), and the
provisions of Section 2.2 (Early Termination) shall be ~appi~abl~

Assignment aud Financing.

a. Assignment. This Agreement may not be assigned in whole or in part by either Party without the prior written
consent of the other Pm~’y, which ~onsent shall riot be unreasonably withheld or delayed. Notwithstanding the
foregoing, Seller ~, without:~h~ pri0r written :~onsent of Purchaser, (i) assign, mortgage, pledge or otherwise
collaterally assign itS interest’s :~ ~i~ A~Nent to any Financing Party, (ii) directly or indirectly assign this
Agreement to an affiiiate 6f Seller, (iii) assign this Agreement to any entity through which Seller is obtaining
financing or capital fo~ ~he gystem and (iv) assign this Agreement to any person succeeding to all or substantially all
of the assets of Seller(pr0vided that Seller shall be released f~om liability hereunder as a result of any of the
fore~ ~Red assignments only upon assumption of Seller’s obligations hereunder by the assignee).
P~tlaser’s cons~ ~o any ot~ assignment shall not be unreasonably withheld if Purchaser has been provided with

i )~asonable proof th~, the proposed assignee (x) has comparable experience in operating and maimaining
photovoltaic solar sygt~ms comparable to the System and providing services comparable to those contemplated by

~is Agreement and (~)has the financial capability to maintain the System and provide the services comemplated by
this Agreement inth~ manner required by this Agreement. This Agreement shall be binding on and inure to the
benefit:0f the sucCeSsors and permitted assignees.

b. Financin~i ~he Parties acknowledge that Seller may obtain construction and long-term financing or other credit
support fi’om lenders or third parties ("Financing Parties") in connection with the installation, construction,
ownership, operation and maintenance of the System. Both Parties agree in good faith to consider and to negotiate
changes or additions to this Agreement that may be reasonably requested by the Financing Parties; ~, that
such changes do not alter the fundamental economic terms of this Agreement. The Parties also agree that Seller may
assign this Agreement to the Financing Parties as collateral, and in connection with any such assignment, Purchaser
agrees to execute a consent to assignment in customary form and reasonably acceptable to the Financing Parties.
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20. Confidentiality and Publicity.

21.

22.

bD

Confidentiality. Except as prohibited by law, if either Party provides confidential information, including business
plans, strategies, financial information, proprietary, patented, licensed, copyrighted or trademarked information,
and!or technical information regarding the design, operation and maintenance of the System or of Purchaser’s
business ("Confidential Information") to the other or, if in the course of performing under this Agreement or
negotiating this Agreement a Party learns Confidential Information regarding the facilities or plans of the other, the
receiving Party shall (a) protect the Confidential Information from disclosure to third parties with the same degree of
care accorded its own confidential and proprietary information, and (b) refrain from using such Confidential
Information, except in the negotiation and performance of this Agreement. Notwithstanding the above, a Party may
provide such Confidential Information to its, officers, directors, members, managers, employees, agents, contractors
and consultants (collectively, "Representatives"), and affiliates, lenders, and potential assignees of this Agreement
(provided and on condition that such potential assignees be bound by a written agreement or legal obligation
restricting use and disclosure of Confidential Information), in each case whose acceSs is reasonably necessary to the
negotiation and performance of this Agreement. Each such recipient of Confidential Information shall be informed
by the Party disclosing Confidential Information of its confidential nature and shall be directed to treat such
information confidentially and shall agree to abide by these provisions. In any event, each Party shall be liable (with
respect to the other Party) for any breach of this provision by any entity to whom that Party improperly discloses
Confidential Information. The terms of this Agreement (but not its execution or existence) shall be considered
Confidential Information for purposes of this ~a), exc~ept as set forth in           ). All Confidential
Information shall remain the pro,,perty of the disclosing-~’-~d-~ii-~-~-~J-~-~-the-~l-i-s-~]~3~-~
destroyed after the receiving Party s need for it has expired or upon the request of the disclosing Party. Each Party
agrees that the disclosing Party would be irreparably injured by a breach Of this ~~a~y)_~e receiving Pa__rty
or its Representatives or other person to whom the receiving Party discloses Confidential Inf~’~]~ ~;-~e
disclosing Party and that the disclosing Party may be entitled to equitable relief, including injunctive relief and
specific performance, in the event of a breach of the provision of this ~_a].___To the fullest extent permitted
by applicable law, such remedies shall not be deemed to be the exclusive remedies for ~-~-~ ~;~]~ ~S~i~-~’~
but shall be in addition to all other remedies available at law or in equity.                                  -

Permitted Disclosures. Notwithstanding any                in this Agreement, neither Party shall be
required to hold confidential any information that (i) becomes publicly available other than through the
receiving Party, (ii) is required to be disclosed to a Governmental Authority under applicable law or
pursuant to a validly issued subpoena (but a receiving Party subject to any such requirement shall promptly
notify the disclosing Party of such requirement to the extent permitted by applicable law), (iii) is
independently developed by the receiving Party or (iv) becomes available to the receiving Party without
restriction from a third party under no obligation of confidentiality. If disclosure of information is required
by a Governmental Authority~ the disclosing Party shall, to the extent permitted by applicable law, notify the
other Party of such required disclosure promptly upon becoming aware of such required disclosure and shall
cooperate with the other Party in efforts to limit the disclosure to the maximum extent permitted by law.
Seller further acknowledges that although the California Public Records Act recognizes ihat certain
confidential trade secret information may be protected from disclosure, the City of San Jos~ may not be in a
position to establish that the information that a Seller provides as confidential is a trade secret. If a request is
made ’for information marked "Confidential", "Trade Secret" or "Proprietary", the City will provide Seller
with reasonable notice to seek protection from disclosure by a court of competent jurisdiction.

Goodwill and Publicity. All public statements must accurately reflect the rights and obligations of the Parties under this
Agreement, including the Ownership of Environmental Attributes and Environmental Incentives and any related reporting
rights.             ¯

General Provisions

Choice of Law. The law of the state where the System is located shall govern this Agreement without giving effect
to conflict of laws principles.

Arbitration and Attorneys’ Fees. Any dispute arising from or relating to this Agreement shail be arbitrated in San
Jose, California. The arbitration shall be administered by JAMS in accordance with its Comprehensive Arbitration
Rules and Procedures, and judgment on any award may be entered in any court of competent jurisdiction. If the
Parties agree, a mediator may be consulted prior to arbitration. The prevailing party in any dispute arising out of this
Agreement shall be entitled to reasonable attorneys’ f6es and costs.
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Notices. All notices under this Agreement shall be in writing and shall be by personal delivery, facsimile
transmission, electronic mail, overnight courier, or iegular, certified, or registered mail, return receipt requested, and
deemed received upon personal delivery, acknowledgment of receipt of electronic transmission, the promised
delivery date after deposit with overnight courier, or five (5) days after deposit in the mail. Notices shall be sent to
the person identified in this Agreement at the addresses set forth in this Agreement or such other address as either
party may specify in writing. Each party shall deem a document faxed, emailed or electronically sent in PDF form
to it as an original document.

Survival. ProvisionS of this Agreement that should reasonably be considered to survive termination of this
Agreement shall survive. For the avoidance of doubt, surviving provisions shall include, without limitation, Section
4_ (Representations and Warranties), Section .7(h) (No Warranty), ~b_)__(Insurance Coverag_e),__S_e_c_t!_on_ ~
(Indemnification and Limits of Liability), ~(~n~dentia~ity-~-d-~-u--b-~-i-c--i~)~-~-a~-(-C-.h.~-i~c-~e--~--f-~L--a--w-),-
~_(b~ (Arbitration and Attorn~eys’ Fees),_~q) (Notices), ~g) (~o_mparative Nggligence),

Beneficiaries).

Further Assurances. Each of the Parties hereto agree to provide such information, execute and deliver any
instruments and documents and to take such other actions as may l~e necessary or reasonably requested by the other
Party which are not inconsistent with the provisions of this Agr~emeut and which do not involve the assumptions of

obligations other than those provided for in this Agreement, t0 give full effect to this Agreement and to carry out the
intent of this Agreement...

Right of Waiver. Each Party, in its sole discretion, shall have the right to waive, defer or reduce any of the
requirements to which the other Party is subject under this Agreement at any time; ~, _howeve_r_ that neither
Party shall be deemed to have waived, deferred or reduced ar~y suchrequirements unless such action is in writing
and signed by the wai.v, ing Party. No waiver will be implied by any usage of trade, course of dealing or course of
performance. A Party s exercise of any rights hereunder shall apply only to such requirements and on such
occasions as such Party may specify and shall in no event relieve the other Party of any requirements or other
obligations not so specified. No failure of either Party to enforce any term of this Agreement will be deemed to be a
waiver. No exercise of any right or remedy under this Agreement by Purchaser or Seller shall constitute a waiver of
any other right or remedy contained o3 provided bylaw. Any delay or failure of a Party to exercise, or any partial
exercise of, its rights andremedies under this Agreement shall not operate to limit or otherwise affect such rights or
remedies. Any waiver 0fperformance under this Agreement shall be limited to the specific performance waived and
shall not, unless otherwise expressly stated in writing, constitute a continuous waiver or a waiver of future
performance.

Comparative Negligence. It is the intent of the Parties that where negligence is determined to have been joint,
contributory or concurrent, each Party shall bear the proportionate cost of any Liability.

Non-Dedication of Facilities. Nothing herein shall be construed as the dedication by either Party of its facilities or
equipment to the public o.r, any part thereof. Neither Party shall knowingly take any action that would subject the
other Party, or othe~ Party s facilities or equipment, to the jurisdiction of any Governmental Authority as a public
utility or similar entity. Neither Party shall assert in any proceeding before a court or regulatory body that the other
Part~ is a public utility by virtue of such other Party’s performance under this agreement. If Seller is reasonably
likely to become subject to regulation as a public utility, then the Parties shall use all reasonable efforts to
restructure their relationship under this Agreement in a manner that preserves their relative economic interests while
ensuring that Seller does not become subject to any such regulation. If the Parties are unable to agree upon such
restructuring, Seller shall have the right to terminate this Agreement without further liability, and Seller shall
remove the System in accordance with Section 11 of this Agreemetit.

Estoooel. Either Party hereto, without charge, at any time and from time to time, within five (5) business days after
receipt of a written request by the other party hereto, shall deliver a written instrument, drily executed, certifying to
such requesting party, or any other person specified by such requesting Party: (i) that this Agreement is unmodified
and in full force and effect, or if there has been any modification, that the same is in full force and effect as so
modified, and identifying any such modification; (ii) whether or not to the knowledge of any such party there are
then existing any offsets or defenses in favor of such party against enforcement of any of the terms, covenants and
conditions of this Agreement and, if so, specifying the same and also whether or not to the knowledge of such party
the other party has observed and performed all of the terms, covenants and conditions on its part to be observed and
performed, and if not, specifying the same; and (iii) such other information as may be reasonably requested by the
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requesting Party. Any written instrument given hereunder may be relied upon by the recipient of such instrument,
except to the extent the recipient has actual knowledge of facts contained in the certificate.

jo

ko

Service Contract. The Parties intend this Agreement to be a "service contract" within the meaning of Section
7701(e)(3) of the Internal Revenue Code of 1986. Purchaser will not take the position on any tax return or in any
other filings suggesting that it is anything other than a purchase of electricity from the System.

No Partnership. No provision of this Agreement shall be construed or represented as creating a partnership, trust,
joint venture, fiduciary or any similar relationship between the Parties. No Party is authorized to act on behalf of the
other Party, and neither shall be considered the agent of the other.

1. Full Agreement~ Modification, Invalidity, Counterparts~ Captions. This Agreement, together with any Exhibits,
completely and exclusively states the agreement of the parties regarding its subj~c~ ~atter and supersedes all prior
proposals, agreements, or other communications between the parties, oral or ~itt~n, regarding its subject matter.
This Agreement may be modified only by a writing signed by both Parties, I~ ~ny provision of this Agreement is
found unenforceable or invalid, such unenforceability or invalidity shall n0i ~d~r this Agreement unenforceable or
invalid as a whole. In such event, such provision shall be changed ~d inte~d so as to best accomplish the
objective~ of such unenforceable or invalid provision within the liming 6f applicaN~ !a~. This Agreement may be
executed in any number of separate counterparts and each counterpart shall be conslde~d an original and together
.shall comprise the same Agreement. The captions or heading~ ~ this Agreement are g~!~t!Y for convenience and
shall not be considered in interpreting this Agreement. ....... ......

m. Forward Contract. The transaction contemplated und~ this Agreem~fii constitutes a "forward contract" within the
~~f the United Stat,e,s Bankruptcy Code, and th~ P~es further acknowledge and agree that bach Party is a
"forward contract merchant within the meaning of the Unlt~d St~s Bankruptcy Code.

n. No Third Party Beneficiaries. Except as otherwise expresSi~ ~tovided herein, this Agreement and all rights
hereunder are intended for the sole benefi~ 3f th~ Parties hereto an~ ~all not imply or create any rights on the part
of, or obligations to, any other Person. ....

o.    Gifts. (a) Seller is familiar with Purchase~!S Pr0hi~i~ion against the acceptance of any gift by a City officer or
designated employee, which Prohibition is fo~d~ Chapter 12.08 of the San Jose Municipal Code. (b) Provider
agrees not to offer any or designa  a employee any gift prohibited by said Chapter. (c) The offer or
giving of any gift pro~iN[ed by ~apter 12.08 ;hall constitute a material breach of this Agreement by Seller. In
addition to any othe~ ~medies P~haser may fiave in law or equity, Purchaser may terminate this Agreement for
such breach as prd~ided in this A~eement~ ......

p. Disqualification of Form6~ ~mployees. Provider is familiar with the provisions relating to the disqualification of
former officers and e~p!6~ees of City in matters which are connected with former duties or official responsibilities
as set fo~ ~ Chapter i~ii0 of the San Jose Municipal Code ("Revolving Door Ordinance"). Provider shall not
u~tiliz6 either d~ily or ind~fly any officer, employee, or agent of City to perform services under this Agreement,

the performaa 6 of such the officer, employee, or agent would be in violation of the Revolving Door
Ordinfince.

q. N6ndiscrimination arid Non Preferential Treatment (a) Seller shall not discriminate against or grant preferential
tr~a~ent to any p~Son on the basis of race, sex, color, age, religion, sexual orientation, disability, ethnicity or
nati0fi~i 0rigin! T~is provision is applicable to recruiting, hiring, demotion, layoff, termination, compensation, fringe
benefitS; adgaficement, training, apprenticeship and other terms, conditions, or privileges of employment,
subcontrad~lfig and purchasing. Nothing herein shall be interpreted as precluding any reasonable accommodation
provided to any person with a disability. (b) If directed by the Compliance Officer of City, Seller shall file, and
cause any subcontractor to file, compliance reports with the Compliance Officer. Compliance reports shall be in the
form and filed at such times as may be designated by the Compliance Officer. Compliance reports shall contain
such information and be supported by such data or records as may be requested by the Compliance Officer to
determine whether Seller or its subcontractor is complying with the nondiscrimination and nonpreference provisions
of this Agreement and Chapter 4.08 of the Municipal Code. (c) If the Compliance Officer determines that Seller has
not complied with the nondiscrimination o~ nonpreferential treatment provisions of this Agreement, the Provider
may terminate or suspend this Agreement, in whole or in part. Failure to comply with these provisions may also
subject Provider and!or its subcontractor(s) to debarment proceedings pursuant to provisions of the San Jose
Municipal Code. Failure to comply with these provisions is a violation of Chapter 4.08 of the San Jose Municipal
Code and is a misdemeanor. (d) Provider shall include provisions 1 through 3, inclusive, in each subcontract entered

Solar Power Purchase Agreement (San Jose, California) 20110825 (CE)



into in furtherance of this Agreement so that such provisions are binding upon each of its subcontractors. (e) The
nondiscrimination provisions of this Agreement may be waived by the Compliance Officer, if the Compliance
Officer determines that the Seller has its own nondiscrimination requirements or is bound in the performance of this
Agreement by the nondiscrimination requirements of another governmental agency, and the nondiscrimination
provisions of the Seller or other governmental agency are substantially the same as those imposed by the City.

End of Exhibit 5
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E~hibit 6
Special Construction Provisions

PV Basis of Design and Project Implementation Guidelines

Basis of Design
1.1.    Installation shall comply with all applicable codes and standards, including but not limited to applicable building and fire

codes and City of San Jose Department of Public Works Standard Specifications and Standard Details.
1.2. Design submittals shall include engineered structural, seismic, wind load, and electrical details and calculations as

required by City.
1.3. Contractor shall maximize the placement of PV panels on a building’s existing flat ro6~d!or metal roof system. Any

proposed PV installation system shall consider the visual impact to building entr~(g) and preservation of pedestrian
and vehicle approach vistas at each property line entry point by maximizing the ~i~ Of the building entry and each of
the building elevations.

1.4. Any added structures or elements, along with their details are to be chosen specific to the facility; consistent with the
architectural style of the facility including proposed materials, shapes, ~0cabulary, hierarchy 6f elements, massing, color
and details;

1.5. Upon City s discretion, contractor may be asked to support two (2) O~blic outreach meetings. ~h~ first meeting shall be
used to present the City approved design options to solicit PUb!i~ feedback. ~e contractor shall incorporate the public
comments into a final design to be presented in the second ~fing. The O~ments may include three dimensional color
perspective renderings in both print and electronic format fo? g~ publicl~V_iewable angles. Any changes to System
design that affedt the System’s cost shall be incorporated into t~ g)~e~ s pricing.

1.6. Any areas modified during the construction process shall be resto~ ~6 the pre-existing or better conditions per City
standard specifications.

1.7. Design of the PV panel layout shall follow gU!~ii~S ~!ab!i~hed by th~ ~!!fornia Department of Forestry and Fire
Protection - Office of the State Fire Marshal (CAL FI~OSF~; Draft Soifir Photovoltaic Installation Guideline, 2008.
Particular attention shall be made to PV system N~kings and iabgi~i access, pathways and smoke ventilation
requirements. PPA owner’s contact information ~a!l be ~i~arly labeled at all inverter, disconnects and main
interconnection points ....
Minimum 4 feet clearance is [~i~d ~und skylight~ OSHA approved fall protection devices shall be provided for the
skylights upon completion o~he proj~ ’
If located outside the buffing, inverte~ ~all be instali~ no less than 2.5 feet ~om the building wall, no less than 6 feet
from the nearest entrafi~i Inverter S~ be Protected ~ith bollards placed no more than 4 feet apart. Inverters shall be
protected from the ei~nts by the b~li~g;- g S~ ~6of or an appropriately-sized shade structure.

1.10. If canopies are installe~i ~nergy ~fficient lighting shall be required to restore illumination levels to pre-existing or better
conditions before the PV ~liation. If pre-existing lighting was not present, supply sufficient lighting to provide 2-3
foot candles ~ Neasured 28’, ~om the ground. Where light poles are removed, pole bases, conduits, and wiring will
remain in ~iace. N~i~ction bS~es ~ill be installed on the bases to protect the existing conduit and wiring. This is
requ~ to insure sou~ ~nd branch ~rcuits beyond the PV installation areas are not interrupted.

1.11. Seli~t shalt use commer~l~y reasonable efforts to design and construct the System such that the visibility of conduits
and raceways shall be m~ized.

1.12. Installer shall provide one ~mpty electrical conduit stubbed at the base of each contiguous canopy section and run
parall~i ~S the installer~g ~0nduit to its endpoint. Conduit shall be 3/4 inch diameter or equivalent in size to installers
smallest si~ electri~i ~onduit.

1.13. Data comm~i~atiS~S cable, shall be installed in minimum 3/4 inch, dedicated conduit.
1.14. Canopy structures in parking lots shall be center post cantilever construction.
1.15. Canopy structures and all installed components shall be designed to provide vertical clearance appropriate for site per

City approval.
1.16. Exposed metals shall be corrosion resistant or painted to City approved finishes.
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2. Project Implementation

2,2,

2.3.

2.4.

2,5,

2,6.

2,8.

2.9,

2.10.

2.11.

2.12.

2.13.
2.14.

Initial plan review shall require a minimum two week period. The City will review one re-submittal, if needed. Upon
approval of an "acceptable submittal package", contractor shall be issued a Public Works permit and a Notice to Proceed
(NTP). Plans/specifications submittal documents shall include at a minimum:
General site plan showing building/property layout, locations of PV panel and inverter installations, interconnection
points, and conduit routing.
PV module layouts on building rooftops and!or carports, and location of Balance of System components, disconnecting
means and over-current protection devices.
Construction details of inverter anchorage, weather proofing of roof penetrations, shade structures if applicable,
interconnection of elements (uni-struts, clamps, support rails, etc), method of mechanical attachment to supporting
structural elements, footings, slabs, concrete pads, canopy systems, canopy lighting, racking systems, conduit
attachment/installation including trenching details, safety devices ("WhirlieBirds" perso~ial fall arrest system, skylight
fall protection cages), bollards, module/equipment grounding and bonding, meters, 9~unications and monitoring
systems, notes, single !ine diagrams, conductor schedules, any applicable BMP/S~PP requirements. Specifications
must include information for the proposed PV panels, inverters, combiners, rack~allast systems, conduit types; safety
devices (fall protection), canopy lighting (if required), special use hardware s~ as ~ding lugs and mounting
clamps, switchboard/disconnects, labeling requirements and all pertinent s~mral cald~iations verifying capacity of
proposed system to resist vertical, lateral and seismic loads .......
Water Pollution Control Plans showing temporary erosion and sed~nt control work consistent ~ith Best Management

rdPractices (BMP s) established in the Erosion Control and Sediment ~ntrol Field Manual, 3 E~iti~n and the California
Stormwater BMP Handbook, Construction, prepared by the California Regional Water Quality Control Board, San
Francisco Bay Region.
Approved construction schedule and preliminary construction ~asing pi~ coordinated with the City project manager.
The City shall undertake best efforts to provide SolarCity with ~ny e~!gfing information in its custody, possession or
control with respect to the current conditions at the License Area. ~ City shall undertake commercially reasonable
efforts to provide SolarCity with any additiona! ~formation SolarCi~ ~quests regarding the current conditions at the
License Area. Any unforeseen conditions enco~i~d N t~e field durin~ ~onstruction shall be discussed by the parties
promptly upon the first discovery of such condition b~ ~ii~ P~, Both Pgrties shall cooperate and work together in
good faith to resolve such condition with the m~um ot~c6g~ ~d gi~Nption to the construction of the System. Though
SolarCity shall bear the sole responsibility for any ~ddifi6~i costs t~ ~he construction of the System as result of
unforeseen conditions at the License Area, SolarC!~ s~gii have the right to terminate this Agreement and return the
License Area to its original state i~lt ~etermines in ~o6d faith that the cost to remediate any such unforeseen conditions
make the completion of the S~m fi~lly unsoundi           ¯
A preliminary constrncti~ O~asing p!~i ;howing at ~mum temporary fencing and signage, barricades, fire lane
clearances, and security ~asures, sh~ii be submitted ~; part of the initial plan review. Such plan should be coordinated
with the City projec~ ~nager, and ~ub~d [6 P~ ~rior to permit issuance.
Contractor shall exerci~ g~ate,6f-ifidustry, constrUCtion practices to install PV panel requiring minimal penetrations to
the existing roof. If pene~ati6~ {s to be performed, a letter of certification is required from the roof manufacturer
verifying the COntractor’s abiil~ to perform such tasks. Seller shall cooperate with the City’s licensed roofing
contract~’r ~ g~gi ~11 ~6ofpene~fi~l~ns at no cost to City.
A pre!eS~Struction m~t~g shall g~ ;~heduled minimum 1 week prior to start of construction to discuss and finalize at a
m~Um, construction S~edule, construction hours, phasing plans, roles and responsibility, contact information,
inspection requirements ~d follow-up action items. This meeting shall be conducted by the assigned City project
manager,
Prior to beginning of ~onstruction, a phasing plan addressing parking, storage and staging areas, site security,
cleanlin~ggi traffic contr61, temporary fencing, lighting and signage, access and logistics must be coordinated and
approved g~ ~e C~ project manager. Contractor shall reference the City Standard Specifications for applicable
requirementsl M~imum 48 hours notice is required prior to the removal or addition of temporary construction fencing
that may impact access to the building and/or the availability of onsite parking. Contractor shall bear all costs and
responsibility related to the procurement and installation of temporary signage, fencing and lighting.
Weekly construction meetings shall be conducted and chaired by the contractor assigned project manager and shall
include at minimum, project superintendant, and rewesentative of the system owner.
Project must at all times maintain fire lanes minimum 20 feet wide and 14 feet high.
Contractor shall control storm water run-off on site and observe all Best Management Practices (BMP’s) as established
in the plan submittals. These erosion and sediment control measures shall control and contain erosion-caused silt
deposits and provide for the safe discharge of silt-free storm water into existing storm drain facilities. Contractor shall
be responsible for ensuring that all sub-contractors, and suppliers are aware of all storm water quality measures and that
they implement such measures. Failure to comply with the stormwater quality regulations and specifications will result
in the issuance of correction notices, citations and/or a project stop order.
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2.15.

2.16.

2.17.

2.18.

2.19.

2.20.

2.21.

Proper safety equipment and practices conforming to Cal/OSHA requirements must be followed at all times. Contractor
is the sole party responsible for maintaining safe construction practices, including but not limited to, providing barricades
and/or fencing where necessary to limit or restrict non-construction activities, provide lines and points of demarcation,
and ensuring site security where required.
Power shutdowns must be coordinated with the City project manager and be conducted on weekends to the extent
feasible to minimize impact to regular operations. Contractor will assume responsibility in shutting down power to the
building’s facilities. A shut down procedure shall be provided by contractor and approved by City.
Approximately one month prior to the scheduled interconnection, contractor shall coordinate with City personnel to
perform a mock shutdown to establish proper shutdown procedures, assess potential issues and/or address any
discovered deficiencies.
Any recommendations to address unforeseen conditions shall be submitted by the contractor to the City project inspector
for approval. The contractor shi~ll bear all costs associated with unforeseen conditions discovered during the
construction.
Contractor shall be responsible for coordinating with all utilities that may impact the project completion, including but
not limited to PG&E, San Jose Municipal Water, AT&T, Comcast.
At the completion of the project, contractor shall conduct a field walk-though with City to generate a final punch list.
All items on the punch list must be addressed to the satisfaction of the City before project acceptance is granted.
Contractor shall submit to City within 2 weeks of project acceptance accurate as-built drawings of the completed project.
Upon project completion, contractor shall submit all underground work information (as-builts) associated with the
project to USA for record keeping.
In addition to maintenance of the PV arrays, inverters, combiners; the PPA owner shall be responsible for maintenance
of all related underground facilities, including but not limited tO conduits and pullboxes.
Upon the Commercial Operation Date, but prior to the System Interconnection, SolarCity shall provide the City with
seven (7) days to create a punchlist of open construction items that require attention and remediation. SolarCity shall
promptly begin addressing the punchlist items upon receipt and shall endeavor to remediate all such items within seven
(7) days of receiving the punchlist, provided, however, that SolarCity’s failure to remediate all such punchlist items
where beyond its reasonable control (ie. a part is on back order or City cooperation is required) shall not delay the
System’s Interconnection or the City’s obligation to pay for the production of power under this PPA.
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Prevailing Wages

Attention is called to the fact that State of California Prevailing Wage Rate requirements apply to this project. Copies of the
General Prevailing Wage Determinations made by the California Director of Industrial Relations are available at the Office of
Equality Assurance, 200 East Santa Clara Street, 5th Floor, San Jose CA 95113-1905. All questions regarding prevailing wage
requirements are to be directed to the Office of Equality Assurance at 408-535-8430. Prior to contracting with a third party for
the construction of the Improvements, Lessee stiall notify the City of San Jose’s Office of Equality Assurance and provide a
detailed scope of the work to be performed. The City of San Jose’s Office of Equality Assurance will issue a Classification
Determination for the work to be performed.

In the performance of this Agreement:

Standards of Responsibility: Prevailing Wages (Municipal Code 4.10.200)

The City requires in all of its procurement procedures that all persons who submit bids, proposals or offers to enter into a contract
with the city to do so truthfully and in good faith, and shall not attempt to mislead the city with respect to the following including,
but not limited to, records regarding the nature or quality of the work performed under the contract, payroll records, classification
of employees on payroll records, and payment of prevailing wages where called for bythe contract.

Remedies For Contractor’s Breach Of Prevailing Wage/Living Wage ProvisiOns

A. General: Contractor acknowledges it has read and understands that~ pursuant tothe terms and conditions of this Contract,
~uired to pay workers either a prevailing or wage ("Wage Provision")and to submit certain documentation to the
City establishing its compliance with such requirement ("Document Provision"). Contractor further acknowledges the
City has determined that the Wage Provision promotes each of the folloWing (collectively "Goals"):

1. It protects City job opportunities and stimulates the City’s economy by reducing the incentive to recruit and pay a
substandard wage to labor from distant, cheap-labor areas.

2. It benefits the public through the superior efficiency of well-paid employees, whereas the payment of inadequate tends to
negatively affect the quality of services to the City by fostering high turnover and instability in the workplace.

3. Paying workers a wage that enables them not to live in poverty is beneficial to the health and welfare of all citizens of
San Jose. It increases the ability of such workers to attain sustenance, decreases the amount of poverty, and reduces the
amount of taxpayer funded social services in San Jose,

4. It increases competition by promoting a more level a more level playing field among contractors with regard to the
wages paid to workers.

Withholding of Payment: Contractor agrees that the Documentation Prowsion is critical to the City’s ability to monitor
Contractor’s compliance with the Wage Provision and to ultimately achieve the Goals. Contractor further agrees its
breach of the Documentation Provision results in the need for additional enforcement action to verify compliance with
the Prevailing WageProvision.

In light of the critical importance of the Documentation Provision, the City and Contractor agree that Contractor’s
compliance with this Provision, as well as the Wage Provision, is an express condition of the City’s obligation to make
eacl~ payment due the Contractor pursuant to this Contract. The City is not obligated to make payment due the
contractor until contractor has performed all of its obligations under these provisions.

Any payment by the City, despite Contractor’s failure to fully perform its obligations under these provisions, shall not be
deemed to be a waiver of any other term or condition contained in this contract or a waiver of the right to withhold
payment for any subsequent breach of the Wage Provision or the Documentation Provision,

Liquidated Damages For Breach Of Wage Provision: Contractor agrees its breach of the Wage Provision would cause
the City damage by undermining the Goals, and the City’s damage would not be remedied by contractor’s payment of
restitution to the workers who were paid a substandard wage. Contractor further agrees that such damage would
increase the greater number of employees not paid the applicable prevailing wage and the longer the amount of time
over which such wages were not paid.

The City and Contractor mutually agree that making a precise determination of the amount of City’s damages as a result
of Contractor’s breach of the Wage Provision would be impracticable and/or extremely difficult. Therefore, the parties
agree that, in the event of such a breach, Contractor shall pay. to the City as liquidated damages the sum of three (3)
times the difference between the actual amount of wages paid and the amount of wages that should have been paid.
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Audit Rights: All Records or documents required to be kept pursuant to this contract to verify compliance with the Wage
Provision shall be made available at no cost to the City, at any time during regular business hours, upon written request
by the City Attorney, City Auditor, City Manager, or a designated representative of any of these officers. Copies of such
records or documents shall be provided to the City for audit at City Hall when it is practical to do so. Otherwise, unless
an alternative is mutually agreed upon, the records or documents shall be available at Contractor’s address indicated for
receipt of notices in this contract.
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Exhibit 7

Purchaser’s Insurance Requirements

INSURANCE REQUIREMENTS. Contractor shall procure and maintain for the duration of the contract (or for such longer periods
as may be specified below) insurance against claims for injuries to persons or damages to property which may arise from, or in
connection with, the performance of the work hereunder by the Contractor, his agents, representatives, employees or subcontractors.
The cost of such insurance shall be included in the Contractor’s bid.

Minimum Scope of Insurance

Coverage shall be at least as broad as:

1.      The coverage provided by Insurance Services Office
form CG 0001; and

coverage "occurrence"

2.    The coverage provided by Insurance Services Office forN number CA 0001 c~g Automobile Liability.
Coverage shall be included for all owned, non-owned and hired ~utomobiles; and ......

3. Workers’ Compensation insurance as required b) [he Labor; C~d~ of the State of California and Employers
Liabilityinsurance. ......

There shall be no endorsements reducing the scope of coverage requ~d above unless approved by the City’s Risk Manager.

Minimum Limits of Insurance

Contractor shall maintain limits no less than: ....

1.    Commercial General Liability: $1,000,000 Oer occurrence for bodily injury, personal injury and property
damage. If Commercial General Liability Ins~e or other forna with a general aggregate limit is used, either the
general aggregate limit sh~l ~pi~ ~eparately t~ this project/location or the general aggregate limit shall be twice the
required occurrence limitl

2.    Autom0bli~ Liabili~i $1i0~0i000 e~mbined single limit per accident for bodily injury and property
damage. ......... .... ¯

3. Workers’ CoN~efisation and Employers Liability: Workers’ Compensation limits as required by the Labor
Code ~h~:S~a~ of CaliNrni~ and Employers Liability limits of $1,000,000 per accident.

Deductibi~S and Self-Insured Ketentions

.... Any deductibles or self-insured retentions must be declared to the City. At the option of the City, either: the
’insurer sh~ii reduce or eliminate such deductibles or self-insured retentions as respects the City, its
officialgi;~ployees and agents if the reduction or elimination of such deductible or self insured retention is

deem~da reasonable request by both parties, and commercially available from insurer; or the Contractor
shgli ~rocure a bond or letter of credit guaranteeing payment of losses and related investigations, claim
administration and defense expenses in an amount specified by the City.

4 Other Insurance Provisions
The policies are to contain, or be endorsed to contain, the following provisions:

1. General Liability and Automobile Liability Coverages

The City, its officials, employees and agents are to be covered as additional insureds as respects: liability
arising out of activities performed by, or on behalf of, the Contractor; products and completed operations of
the Contractor; premises owned, leased or used by the Contractor; or automobiles owned, leased, hired or
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borrowed by the Contractor. The coverage shall contain no special limitations on the scope of protection
afforded to the City, its officials, employees and agents.

The Contractor’s insurance coverage shall be primary insurance as respects the City, its officials,
employees and, agents. Any insurance or self-insurance maintained by the City, its officials, employees and
agents shall be excess of the contractor’s insurance and shall not contribute with it.

Any failure to comply with reporting provisions of the policies shall not affect coverage provided to the
City, its officials, employees and agents.

d. Coverage shall state that the Contractor’s insurance shall apply separately to each insured against whom
claim is made or suit is brought, except with respect to the limits of the insurer’s liability.

e. Coverage shall contain a waiver of subrogation in favor of the City, its J0fficials, employees and agents.

2. Workers’ Compensation and Employers Liability

Coverage shall be endorsed to state carrier waives its rights Of subrogation against the City, its officials,
agents and contractors.

3. All coverages

Each insurance policy required by this clause shall be endorsed to state that coverage shall not be suspended, voided,
canceled, reduced in coverage or in limits except after thirty (30) days’ prior written notice has been given to the City, except
that ten (10) days’ prior written notice shall apply in the event of cancellation for non-payment of premium.

Acceptability_ of Insurance

Insurance is to be placed with insurers with an A.M. Best’s rating of A-VII or higher.

Verification of Coverage

Contractor shall furnish the City with certificates of insurance and with original endorsements affecting
coverage required by this clause. The certificates and endorsements for each insurance policy are to be
signed by a person a~thorized by that insurer to bind coverage on its behalf.

Copies of all the required ENDORSEMENTS shall be attached to the CERTIFICATE OF INSURANCE which shall be
provided by the Contractor’s insurance company as evidence of the stipulated coverages,

Proof of insurance shall be either emailed in pdf format to: Riskm~!!~s~Q~, or mailed to the following postal
address (or any.subsequent email or postal address as may be directed in writing by the Risk Manager):

Subcontractors

City of San Jose Finance Department
Risk Management
200 East Santa’ Clara St., 13th Floor - Wing
San Jose, CA 95113-1905

Contractors shall include all subcontractors as insureds under its policies or shall obtain separate
certificates and endorsements for each subcontractor.
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Attachment C
Form of City Criteria Checklist

Site:

Date:.

Prior to issuing a Notice to Proceed for solar installation at each site, the Department of Public
Works project manager shall cause this form to be completed and signed. Completed forms shall
be kept with each project file.

D Positive Cash Flow: The City will only proceed with sites estimated to have a positive net
present value cash flow by year five and at year 20.

[-] Private Activity Analysis: Most of the potential locations for the installation of solar through
a PPA were financed with tax-exempt bonds. IRS regulations limit a private party’s use of a tax-
exempt bond financed facility in the private party’ s trade or business. For sites that were bond
funded, the City must conduct private activity analysis to ensure that the City maintains the tax-
exempt status of the bonds by not exceeding private activity limitations.

D Consent of City of San Josd Financing Authority and Third Parties in City’s Financings:
The appropriate consent forms from the relevant parities in the City’s Financings have been fully
executed.

[-~ Parkland Status: Many of the sites being recommended are in City parks that are subject to
certain Charter restrictions on long term leases and agreements. Staff will be bringing forward
proposed modifications to Council Policy No. 7-8 to the Parks and Recreation Commission and
to the Council to consider allowing for a solar installation to provide electricity for community
recreational uses.

~-] Landlord Consent for Leased Sites: For any City buildings or parking lots that are on leased
land, the City will coordinate with land owner for consent to install solar through the PPA.

~ CEQA Clearance: The installation of solar at the sites listed in Attachment B has been
determined to be exempt projects under CEQA. After system design, proposed projects will be
submitted for any additional CEQA review which will include any tree removal implications,
where applicable. Any additional sites proposed for a solar installation will go through the
CEQA review process.

Approved by:

Director of Finance Director of Environmental Services Director of Public Works


