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RECOMMENDATION

Defer Items 3.1 (a) and 3.1 (b) regarding fiscal emergency and ballot measures regarding fiscal
reforms and disability retirement to August 2, 2011.

Include the following in the Report on Council direction on fiscal reforms (Item 3.1(c)):

a. Report on analysis of costs of possible new "opt in" tier and other proposed changes in
retirement benefits for existing employees, as directed on May 24, 2011.

b. Update the Council on negotiations with tmions regarding a process to combine meeting
and conferring on a fiscal reform ballot measure with meeting and conferring on contract
terms for retirement reform.

c. Direct staff on scope and timing of polling to be done to test voter support for revenue
measures if fiscal reforms are implemented.

BACKGROUND

We urgently need to take action to on fiscal reforms to help reduce our costs prior to Fiscal Year
2012-2013 when we will face another major budget shortfall. Action must be taken quickly to
ensure that we reach a resolution before the budget process begins for 2012-2013 so we can
avoid additional service cuts and layoffs.

The City Council has directed staff to work with the bargaining units on potentially giving more
time to the process for consideration of a fiscal reforms ballot measure so that contract
negotiations over broader retirement reform issues ’perhaps could be done at the same time.

Some of our unions (AEA, CAMP, AMSP, POA, IAFF) have agreed on a framework do so, and
some additional time should be allowed before the Council sets the date for ballot measures. The
October 31, 2011 deadline to complete the negotiations agreed to in the framework provides.
substantial time to negotiate the complex issues of pension reform, reach a resolution in time to
achieve savings for the 2012-13 fiscal year, and go to the voters in March 2012.
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Council direction on May 24,2011 concerning the City Managers Fiscal Reform Plan provided that the
City Manager would perform analysis of several different alternatives, including the memo issued by
the Mayor on May 13t\ the bullet points Councilmember Constant distributed, and the memo that I
issued on May 20th

. It was my understanding that Staff would return to Council with the
aforementioned information and cost analysis in order to facilitate a fully informed decision in respect
to negotiation points with our bargaining units, pension reform direction, a proposed ballot measure,
and potential declaration of a fiscal and public safety emergency. As of the distribution ofthis
memorandum, it is my understanding that staff intends to communicate its Council directed analysis
through a power point presentation, and may possibly release a staff report before the meeting. Given
the lack of certainty that information will be provided in advance of the meeting, I have decided to
focus on laying out a process and approach to negotiation that I believe will give us the best chance of
coming to agreement. If staff does release the requested information in advance of the meeting, I am
open to incorporating any valuable policy work into the direction I have suggested.

RECOMMENDATION

A. Approve the Mayor's memo dated June 20, 2011, and respectfully request that the deferral
dates be amended as follows:

1. Council consideration of Item 3.l(a), declaration of fiscal and public safety emergency,
will be deferred to the meeting at which the Council approves the Mayor's March
Budget Message for Fiscal Year 2012-13, in order to give staff time to pursue all cost
saving alternatives before resorting to an emergency declaration.

2. Council consideration of item 3.1 (b), discussion of draft ballot language for possible
charter amendments, will be deferred to October 31,2011, to allow staff time to engage
with the bargaining units, as outlined in item B below.

B. I have heard repeated concern from staff that they be given clear negotiating direction on
retirement reform so that they can begin working with our bargaining units to find solutions. In
order that negotiations may begin as soon as possible, I recommend that the Council adopt the
following negotiating direction to be used only.as a starting point for the retirement reform
discussion:
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1. Negotiate Under a Pledge of Cooperation and Agreement
Direct staff to use the framework for retirement reform negotiations agreed to by AEA
IFPTE Local 21 , CAMP IFPTE Local 21 , and AMSP (included as Attachment A),
including the deadline for negotiations of October 31 st established as part of that
framework, as a model for agreements with the remaining bargaining units.

2. Changes to the Existing Retirement System
Instead of beginning negotiations on 1st tier changes with a specific proposal and ballot
measure language, staff is directed to begin by attempting to determine what level of 1st

tier changes, if any, the bargaining units would support in categories listed below. The
below categories are items i through 0 on page 2 of the Mayor's Adopted March Budget
Message; I believe they are a better starting point for negotiation than the very specific
proposals outlined in the Mayor's May 13 memo. As part ofthese initial discussions,
staff shall not present the Mayor's May 13 memo as the sole City proposal. With that
said, if agreement cannot be reached on this item through negotiation, the Council
would preserve it's ability to consider the Mayor's memo or other proposal as outlined
in item B5 below.

• The retirement age should be raised.
• Guaranteed annual increases in pension benefits should be eliminated.
• The rate of accrual for pension benefits should be lowered.
• Spiking ofpension benefits should be prohibited, including lengthening the

period used to calculate final average salary.
• Bonus payments for retirees should be eliminated, except for long term service

retirees who fall below the poverty level.
• The maximum percentage of salary that retirement benefits are based on should

be reduced.
• Unfunded retirement liabilities need to be addressed, including risk analysis and

sharing of risk with employees.

3. 2nd Tier for New Employees
For purposes of beginning a discussion on 2nd tier, staff is directed to put forward the
plan design in Attachment B, which I originally put forward at the May 24, 2011
Council meeting. We should treat this plan design as a basis for discussion, not as a
formal proposal or final decision as to what benefit levels we want to implement. If this
proposed plan design does not meet the target Council has established (a minimum
normal cost of 12.4% with benefits greater than those provided by Social Security)
benefit levels can be modified to bring the plan within council direction. This direction
should not impede, disrupt, or preempt the discussion in Item #1 but should be on the
table during, and/or after its conclusion. It is important to work collaboratively on this
issue prior to the negotiation of new contracts and next fiscal year's budget adoption in
order to continue the collaborative spirit that our Manager and bargaining units have
developed.

4. If the Bargaining Units and Council Agree on 1st and/or 2nd Tier Changes
. Ifbargaining units are willing to support 1st and/or 2nd tier changes at a level that is

acceptable to the Council, staff will meet and confer with bargaining units on necessary
municipal code changes or ballotmeasure language for charter amendments (if
necessary, based on existing charter minimums) to effect such changes. The timeline
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for such meet and confer process should preserve the Council's ability to place a
measure in front of the voters at a March 2012 election.

5. If the Bargaining Units and Council Do Not Agree on 1st and 2nd Tier Changes
If the Council decides that the I st and/or 2nd tier changes the bargaining units are willing
to pursue are insufficient, staff will agendize a Council decision on which specific 1st

tier changes it wishes to pursue. Discussion regarding this decision should initially take
place in closed session to allow for full discussion of legal issues and risk. Should the
Council decide on a set of specific 1sl tier changes and process to effect such changes,
the City Manager will meet and confer with the bargaining units on potential municipal
code modifications and/or ballot language for charter amendments (if necessary, based
on existing charter minimums) necessary to effect such changes. The timing of the
Council's decision on whether to pursue a ballot measure without the agreement of the
bargaining units should preserve the Council's ability to put a measure on the ballot for
a March 2012 election and provide the City adequate time to fulfill its meet and confer
obligations.

C. As part of the Council's deliberation on 1st tier changes, the Manager is directed to analyze the
possibility of either exempting retirees who have been separated from the City for a long period
of time from benefit changes, or changing their benefits to a lesser degree. The policy
consideration here is that employees who retired long ago under lower benefit levels may be
affected differently by 1st tier changes than more recent retirees. It is necessary to know prior
to any implementation of any retirement reforms whether employees who retired 10, 15, or 20
years ago have significantly different pension levels, and how proposed 1st tier changes may
affect them.

ANALYSIS

Fiscal and Public Safety Emergency
Declaring a fiscal and public safety emergency before we've conducted negotiations and meaningfully
pursued all of our options is premature and might compromise efforts to solve the problem. The Public
Law Journal article referenced in the Mayor's memo dated May 241

\ entitled "Declarations of Fiscal
Emergency: A Resurging Option for Public Entities Attempting to Deal Withthe Current Economic
Climate" states on page 12 that the courts have found that before a public agency can impair its own
contracts, a it must be able to show that it did not "impose a drastic impairment when an evident and
more moderate course would serve its purpose equally well." In my opinion, we have not sufficiently
explored all possible alternatives in order to demonstrate that there is not a more moderate course.
Before taking a step that has already raised questions from rating agencies about the City's fiscal
future, we should make every effort to resolve our problems prior to the declaration of an emergency.

Negotiation Direction

Now that we have concluded employee contract negotiations regarding compensation and are no
longer operating under a tight budget timeline, we have a chance to really engage with our employee
unions on pension reform in a more productive and less tense context. It is my hope that our City staff
and bargaining units can sit down and work together to identify which reform measures we agree on
and which we don't. Within these negotiations the City should fully evaluate on its merits any pension
reform proposal, which could include an opt-in proposal, that realizes significant cost savings. The
City's primary goal should be to work with its bargaining units to develop a package of reforms that
protects city services in the interest of our residents.
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By starting with a common goal, not a hard position, this approach is akin to interest based bargaining,
and I think will give us the best chance of working meaningfully with the bargaining units. This
approach is a departure from our past practice of exchanging proposals, but I think it has the potential
to promote a more successful collaboration than our past efforts. If it does not succeed, we reserve the
ability to move proposals through the negotiation process as has been our previous practice, as outlined
in my recommendation B5.

CONCLUSION

There are two paths that we can choose to follow towards our goal: one is to identifY our cost savings
target on our own and implement them through contract negotiations and ballot measures, and the
other is to identifY those bargaining units willing to work with us and determine which issues we can
address together. I prefer the later as a starting point. If the two sides are not able to find common
ground, I am willing to discuss the former approach with my colleagues once we have exhausted
negotiations. If this process does not provide reforms that are acceptable to the Council, then the
Council can choose a different approach.

I believe that an atmosphere which is collaborative and engages employees as part of the solution
should be our first choice. As we embark upon a reform effort fraught with legal questions, a
collaborative solution may offer the best means of limiting our legal risk and implementing reforms on
a quick timeline. Maldng an attempt to work with our unions is not only a fair approach, it is also
pragmatic, and offers the best chance of avoiding a lengthy legal dispute.

Without the benefit of having the costs of the varying proposals in advance of our meeting, the best
recommendation that I can make, and that I will feel comfortable suggesting, is direction on how to
proceed in terms of process and a framework with proposed issues for consideration.



Attachment A

PLEDGE OF COOPERATION & AGREEMENT UPON
A FRAMEWORK FOR RETIREMENT REFORM AND RELATED BALLOT MEASURE

NEGOTIATIONS
JUNE 17, 2011

CITY OF SAN JOSE

&

ASSOCIATION OF ENGINEERS AND ARCHITECTS, IFPTE LOCAL 21 (UNITS 41/42 AND 43)
CITY ASSOCIATION OF MANAGEMENT PERSONNEL, IFPTE LOCAL 21

ASSOCIATION OF MAINTENANCE SUPERVISORY PERSONNEL

1. The parties are fully committed to negotiating in good faith to reduce the costs of the Federated
City Employees' Retirement System and to preserve critical City services and the employees
who deliver those services.

2. The parties agree to negotiate concurrently on the issues of retirement reform and related ballot
measure(s). Negotiation of retirement reform shall include pension and retiree healthcare
benefits for current and future employees, Including but not limited to healthcare benefits; the
Supplemental Retiree Benefit Reserve (SRBR); an opt-in program in which current employees
could voluntarily choose to opt-out of the current level of pension benefits into a iower levei of
benefits; and other items as identified through the negotiations.

3. Although the negotiation sessions on retirement reform and related ballot measure(s) will not be
pUblic, all written proposals and correspondence exchanged will be made available to the pUblic
on the City's website.

4. Any party's relevant subject matter experts may attend negotiation sessions. By mutual
agreement of the City and the Unions, other individuals may attend negotiation sessions,

5. It is understood that the parties shall each engage an actuary and work together to develop cost
estimates. It is understood that the Annual Required Contribution (ARC) shall be determined by
the Federated City Employees' Retirement System Board's actuary.

6. Estimated cost savings for any proposals during the negotiations shall be supported by analysis
and data,

7, The parties agree to meet and confer in good faith and agree to complete the negotiation
process by October 31, 2011. If the parties are unable to reach an agreement on retirement
reform and/or related ballot measure(s) by October 31, 2011, the parties shall proceed to
impasse, pursuant to the procedures outlined in the Employer-Employee Relations Resolution
(EERR) #39367. In the event of impasse, AEA, AMSP and CAMP will participate in the impasse
procedures collectively. As set forth in the Side Letters on Retirement Benefits for current and
future employees dated March 23, 2011, the City will have the right to unilaterally implement in
the event that no agreement is reached at the conclusion of negotiations and mandatory
impasse procedures on the issues of retirement reform (including pension, retiree heaithcare
and the supplemental Retiree Ben@fitR@ssrve), The City Council expressly r@serv@sthe right
to propose charter am@ndments in the form of ballot measure(s) at the conclusion of
negotiations and any impas~e procedures, subject to the above obligations.



Framework for Retirement Reform and Related Ballot Measure Negotiations
P~e2~2 .

8. It is understood that, by participating in these negotiations, neither party waives any legal rights,
including the Unions' Or employee's rights to assert that certain benefits are vested.

FOR THE CITY

•City Manager

Gina Donnelly
Deputy Director of Emplo e

FOR THE UNIONS



Attachment B: Benefit Levels for 2nd Tier

llow early retirement provided that the benefit does not
exceed the actuarial value of full retirement.

Formula ederated: 2% per year of service for 30 years, to a
aximum of 60% of final salary

Public Safe : 2'/,% per year of service for 30 years, to a
aximum of70% affinal salary

COLA Tied to Bay Area cpr and capped at 1.5%

City/Employee Share of 50/50 split for 2" tier normal costs and unfunded liability
Costs

inal Salary Final 3 year average

ealth Care Employees receive a fixed dollar amount far retiree
ealthcare costs based on how many years of service they
ave when they retire (as recommended by staff in the last
aragraph of page 41 of MBA #1).

Service Credit Change the definition of one year of service from 1739
ensionable hours to the number of hours typical

Federated and typical Public Safety full time employees
ark per year.

Opt-in Allow for an opt-in program for Ist tier employees.
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RECOMMENDATION

DATE: June 22, 20 II

Negotiations with the bargaining units shall include the following direction that continues with the
current Council direction, with the additional flexibility to:

I. Opt-In Program for Current Employees:
a. Negotiate an "opt-in" plan, and draft related ballot language implementing such a

plan, such that when combined with the current Council direction, the City's share of
retirement costs for FYI2-13 would not exceed the aggregate cost of pension and
retiree health costs for FYIO-ll (approx. $186.0 million for all funds).!

b. Make explicit to all parties that the incentive for employees to choose to "opt-in" to
this lower tier of benefits by:
I) Enabling these employees to avoid the additional contribution to pay for unfunded

liabilities, as described in Paragraph 2, below, and
2) Reducing the costs of benefits for these employees.

2. All Other Current Employees Who Decline to Opt In:
a. Calculate the savings in the City's Annual Required Contribution (ARC) for each plan

(Federated, Police and Fire) from the opt-in program described above, again assuming
that every employee would choose to "opt-in."

b. Negotiate additional employee contributions in an amount equivalent to the ARC
savings from the opt-in program, to pay for benefits and unfunded liabilities.

For purposes of making the costcalculations described in that paragraphs 1 and 2, the City Manager
should assume that every employee would choose to "opt-in" to the new tier of benefits.

According to the City Manager's May 2, 2011 Fiscal Reform Plan, the $186.0 million figure includes
the City's pre-payment discount. It also reflects what the City would have paid for retirement benefits had
several bargaining units not paid for a portion of their contributions as part of that year's concessions.
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c. Provide all employees the ability to avoid paying these additional contributions by
choosing to "opt in" to the set of retirement benefits outlined above.

3. Other Alternatives: Bargaining units are encouraged to offer other alternatives that achieve
equivalent savings under the same assumptions.

BACKGROUND
This recommendation re-affirms Council's basic direction from its approval ofthe Mayor's Budget
Message on March 22, 2011: to propose a set of retirement benefits for current and new employees
that would provide sufficient savings to restore the City's services to their levels on January 1,2011.
We recognize that January 2011 levels of service remain inadequate by anyone's standards,
particularly as we consider the deep reductions in such basic services as police patrol, library hours,
and other basic services. We must also recognize, however, that the task ofreducing retirement costs
sufficiently to reach even those paltry levels of service will prove challenging to the most committed
of negotiators on both sides of the table. Our current direction, for instance, would require that by
July 2012, we close a $125 million gap between next year's (FY12-13) and last year's (FYlO-ll)
retirement costs.

Recognizing the work that has already been completed to achieve savings through modifications to
the SRBR, retiree COLA, workers compensation and reductions in retiree benefit premium costs, the
direction for savings in this memorandum shall be combined with savings achieved by earlier council
direction. The $125 million in savings sought by this recommendation approximates the $127 million
in 1st Tier retirement savings identified in the City Manager's Fiscal Reform Plan.

Fortunately, the leaders of several of our employee groups -- namely, the Association of Engineers
and Architects, City Association of Management Personnel, Association of Maintenance Supervisory
Personnel, the Police Officer's Association, and the International Association of Fire Fighters-
recognize the severity of the challenges in front of us, and have stepped forward earnestly to begin
negotiating to find a solution. We hope that with the additional direction provided in this
memorandum, we will help to open the door for fruitful discussion.



 

SPECIAL MEETING AGENDA: 06-24-11 
ITEM: 3.1

 TO: HONORABLE MAYOR AND FROM: Councilmember Ash Kalra 
  CITY COUNCIL   
     
 
 SUBJECT: DECLARATION OF A FISCAL AND DATE: June 23, 2011 
    PUBLIC SAFETY EMERGENCY 
              
Approved               Date          6/23/11 
              
 
   
RECOMMENDATION 
 

1. Approve the Mayor’s memorandum dated June 20, 2011 seeking to defer the fiscal 
emergency and ballot measures with the following amendment: instead of attempting to 
prepare ballot measures in time for a March 2012 election, we should aim to go to the 
voters in June 2012. 

2. Use the approximately $2 million in savings from moving potential ballot measures to 
June 2012 to immediately restore police officer positions. 

 
ANALYSIS 
 
Last week I submitted a proposal to restore additional police officer positions. One aspect of the 
proposal recommended using the funds allocated for the potential November election to restore police 
officer positions if it turned out that there would be no November election.  This proposal was 
rejected under the reasoning that an election could still possibly occur in November, and even if the 
election was postponed, funds would still be needed for an election in 2012. 
 
The Clerk’s office estimates that the cost of an election in June 2012 will be approximately $1.4 
million, $2 million less than the estimated cost of $3.4 million for an election in November 2011 or 
March 2012.  We still have the opportunity to address the serious public safety issue currently facing 
San José.  
 
States, counties, and cities all across the nation, including California, have moved or are considering 
moving their elections to coincide with statewide primaries in recognition of the significant cost 
savings that can be realized. Given our current fiscal dilemma, we should do the same.  
 
Doing so would allow us to use this $2 million to immediately restore police positions. As numerous 
police officers are scheduled to be laid off within days, there can be no dispute that this matter is 
urgent.  Using these funds to restore police officer positions will allow us to address a clear public 
safety crisis while retaining funds for a potential June 2012 election and without touching a single 
penny currently earmarked for next year’s budget shortfall. 
 

kimberly.hernandez
Png



While I appreciate the desire to move quickly on retirement reform, it is extremely uncertain whether 
the many complex legal questions that surround this issue can be resolved in time for a March 2012 
election. Furthermore, under the City Manager’s Fiscal Reform Plan, there are zero savings 
associated with first tier retirement for fiscal year 2012-2013, and all of the listed FY 2012-2013 
savings are associated with issues that do not necessarily require ballot measures to implement. What 
is absolutely certain, however, is that San José is facing a potential crime epidemic, and we are 
running out of time to take steps to address it. 
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DATE: June 24, 2011

Recommendations:

Date

1. Public Airing of Numbers and Actuarial Assumptions: In a manner that does not
obstruct, delay, or distract from the bargaining process, and at a time of her selection, the
City Manager shall convene an informational meeting(s), inviting all of the bargaining
unit leaders and their actuaries, in a public setting.

a. The meeting will serve to vet the City's assumptions, cost estimates, and the
impacts of variations in plan design on costs. Actuaries and professionals hired
by the bargaining units will also to demonstrate and explain their calculations and
assumptions. The duration of the meeting(s) shall not exceed two days.

b. The meeting will be conducted in a manner that will best facilitate questioning
and the exchange of information, with a goal to clearly understand differences in
cost figures and assumptions, as well as to identify points of agreement.

c. This meeting will not be hosted by a policymaking body, nor governed by the
Brown Act, but will be publicly noticed and made open to the public.

d. This direction does not have any bearing on the manner in which the City
Manager shall conduct actual negotiations with our bargaining units on this or an.

2. Information Requests: During these negotiations, City negotiators shall continue their
current practice of posting information requests from the bargaining units, and shall
inform the Council and the public of the status of those requests, with an estimate of any
forthcoming response. In those instances in which the City deems a response
inappropriate, the City shall explain the rationale for that determination, such as whether
the request is too voluminous, too burdensome, irrelevant, duplicative, tardy, etc.

3. Polling: the City Manager shall include questions in its summer polling that seek to
assess the level of voter support for:

a. a revenue-generating measure where it is:
i. included on the same ballot with retirement benefits reform,



ii. Included within the same measure with retirement benefits reform,
111. Placed on separate ballot from a retirement benefits reform referendum.

b. a specific tax (to support public safety) or a general tax.
i. Questions shall ascertain whether a measure will be most successful if it is

targeted solely on funding police, fire, or more broadly focused on "public
safety," (to include crossing guards, gang prevention programs, and the
like) are most likely to engender public support.

c. Ballot language should be vetted with organizations experienced in proposing and
supporting ballot measures, such as the Silicon Valley Leadership Group, South
Bay Labor Council, and the San Jose-Silicon Valley Chamber of Commerce.

Analysis:

Separate from the issue of Council direction to negotiators regarding the outcome of
negotiations, it appears worthwhile to consider the "how" of negotiations in this very unique and
uncharted territory. We should recognize the expertise and experience of our negotiating team,
but also that to some extent, achieving agreement under these circumstances requires
consideration of unorthodox and novel approaches. We offer those listed above.

There appears little question that we cannot continue to cut our way to service level
solvency; the City needs new revenues. Accordingly, vye direct additional examination of the
polling options described above.



CITYOFA
SAN]OSE

COUNCIL AGENDA: 05-24-11
ITEM: 3.5

Memorandum
CAPITAL OF SILICON VALLEY
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Vice Mayor Madison Nguyen
Councilmember Rose Herrera
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SUBJECT: Fiscal Reforms DATE: May 13,2011

APPROVED:

INTRODUCTION
The dramatic impacts of the budget shortfall on 0 unity demonstrate why we have to
gain control over skyrocketing retirement costs. If we act now, we can preserve the retirement
benefit levels our employees and retirees have earned and accrued, and we can restore jobs and
vital services.

Ifwe fail to act,jobs and services will be decimated in a fiscal disaster and retirement benefits
will be cut.

This proposal is not the only solution. It is one combination of ideas that we believe will solve
the problem. We are open to other solutions, and our proposal directs staff to engage with
employee groups - many of whom have said they are eager to work in partnership to solve this
crisis - and to discuss alternatives that also solve the problem.

RECOMMENDATION

A. DECLARE A FISCAL AND PUBLIC SAFETY EMERGENCY

Declare a fiscal and public safety emergency and direct staff to return to the Council on June 2 I
with a formal declaration that describes the necessity of making fiscal reforms to avert a fiscal
disaster, prevent substantial degradation of public safety and other vital city services, and
maintain the integrity of our retirement system so that earned and accrued benefits can be paid to
current and future retirees.

B. AMEND THE CHARTER IN ORDER TO LIMIT RETIREMENT BENEFITS AND TO REQUIRE VOTER

APPROVAL OF INCREASES IN RETIREMENT BENEFITS

Approve the City Manager's Fiscal Reform Plan and direct staff to return to the Council on June
21 with proposed changes to the Charter to implement the Manager's recommendations, subject
to the following additions and limitations, all to be placed into the Charter in order to set
maximum limits on benefits and other compensation that may not be exceeded without voter
approval:



1. Place Limits on Retirement Benefits for New Employees
Without voter approval of enhancements or increases, new employee retirement benefits
shall be limited to a hybrid plan that may consist of a combination of social security, defined
benefits or defined contributions but the maximum City contribution in total shall not be less
than 6.2% nor greater than 9% of base salary or 50% of the costs of the benefits, whichever is
less.

Health Benefits: Medical care or health insurance for retired employees may only be
provided to employees who have 20 years of service or more or to employees who
receive a service disability retirement. Employees will pay a minimum of 50% of the
cost of retiree healthcare.

Retirement Provisions: If a defined benefit plan is included it must be based on actuarial
assumptions that are risk-free for the City and the employees and the age of eligibility for
payment of accrued service retirement benefits shall be 65, except for sworn police
officers and fire fighters, whose service retirement age shall be 60. Earlier retirement
may be permitted with reduced payments that do not exceed the actuarial value of full
retirement.

2. Place Limits on Retirement Benefits for Existing Employees
Without voter approval of enhancements or increases, retirement benefits for existing
employees shall be limited as follows:

Slow Down the Accrual Rate: Benefits earned and accrued benefits to date shall not be
reduced but additional pension benefits shall accrue at a maximum rate of 1.5% per year
of service.

Increase the Age of Eligibility: The age of eligibility for service retirement for existing
employees shall increase by six months annually on July I until the retirement age
reaches the age of 60 for police officers and fire fighters and 65 for all other employees.
Earlier retirement may be permitted with reduced payments that do not exceed the
actuarial value of full retirement.

Increase Years of Service for Medical Benefits: The years of service required to
qualify for health insurance benefits after termination of service shall increase by six
months annually on July I until it reaches 20 years, except for employees who receive as
service disability retirement. Employees will continue to pay a minimum of 50% of the
cost of retiree healthcare.

3. Place Limits on Benefits for Existing and Future Retirees
Without voter approval of enhancements or increases, retirement benefits for existing retirees
shall be limited as follows:

Slow thc Rate of Increase: Increases in pension payments to retirees shall be limited to
the increase in the Bay Area CPI and shall not exceed I% per year.



Restrict Bonuses: Bonuses or other supplemental payments may be made only to long
term service retirees or disability retirees whose household income falls below the
poverty level (extremely low income) and shall not be funded from plan assets.

4. Place Additional Limitations on Growth in Retirement Benefits if the Fiscal and Public
Safety Emergency Gets Worse
At any time the city pension or retiree health care plans have unfunded liabilities for pension
or retiree healthcare greater than those existing on June 30, 2010, the following limitations
shall be in effect for existing employees who have not opted into the benefits program for
new employees, except upon prior approval of the voters:

a. Retirement benefits shall not continue to accrue beyond the minimum benefits
specified in the Charter, Article XV.

b. Calculation of benefit payments shall be based on a 3-year average as specified in the
Charter, Article XV.

c. The age of eligibility for payment of service retirement benefits shall not be less than
the retirement age specified in the Charter, Article XV.

d. Benefits shall not be increased after retirement.

e. Employees' share ofthe costs to amortize any unfunded liabilities greater than those
existing on June 30, 2010, shall be 50%, unless they have opted into the benefits
program for new employees.

At any time the city pension or retiree healthcare plans have unfunded liabilities for pension
or retiree healthcare greater than those existing on June 30, 2010, bonuses, increases, or
supplemental pension payments to retirees shall not be allowed, except upon prior approval
of the voters.

These temporary provisions shall remain in effect until the unfunded liabilities have
remained below the level of June 30, 2010 for three consecutive years.

5. Implementation Provisions
a. All pension and retiree healthcare plans must be actuarially sound and unfunded

liabilities shall be determined annually through an independent audit using standards
set by the Govermnent Accounting Standards Board.

b. All of the above Charter amendments shall be severable but if any of the above
provisions are or become illegal, invalid or unenforceable as to existing employees,
then the existing employees' share of the costs to amortize any unfunded liabilities
shall be 50%, unless they have opted into the benefits program for new employees.

c. If any of the above provisions are or become illegal, invalid or unenforceable as to
retirees, then all benefit enhancements or increases granted to retirees since the date
of their retirement shall be eliminated.

d. Existing and new employees will continue to pay a minimum of 50% of the cost of
retiree healthcare.



e. The City Council shall retain its power to amend or change any retirement plans
under Charter sections 1500 and 1503 and no ordinances, agreements, policies or
practices may eliminate that power without approval by the voters.

C. AMEND THE CHARTER IN ORDER TO REQUIRE VOTER APPROVAL OF INCREASES IN OTHER

BENEFITS UNTIL THE EMERGENCY HAS PASSED AND ESSENTIAL SERVICES HA VE BEEN RESTORED

1. Preserve and Restore Essential Services
The following services are essential to the safety and quality of life for San Jose residents:
police protection, fire protection, street maintenance, libraries, and community centers. Any
time these essential services are not provided at or above the levels of January 1,2011, or
any time the libraries, community centers, fire stations or police substation built or under
construction on January 1,2011 are not operational, or any time the pension plans have
unfunded liabilities, the Mayor, the City Council, the City Manager, the other Officers of the
City, the Board of Arbitrators, and other arbitrators are prohibited from making or approving
any contract, memorandum, agreement, award, grant, decision, resolution or ordinance to
allow or require the City to do any of the following, except upon prior approval by the voters:

a. Create or increase an unfunded liability for pensions, healthcare or other post
employment benefits.

b. Pay for unused sick leave or unused vacation time, except as required by state or
federal law.

c. Increase compensation for members of bargaining units after contracts expire.

d. Give automatic step increases or other raises for time in the job that are not based on
performance.

e. Use hours not worked in determining eligibility for overtime or for retirement
benefits.

f. Pay overtime to executive, professional, or administrative employees or to other
employees who are exempt from overtime requirements under the Fair Labor
Standards Act or who are otherwise exempt from the Act.

g. Pay workers compensation benefits for disability on top of disability retirement
benefits without an offset to eliminate duplication of payments for the same cause of
disability.

h. Pay workers compensation benefits beyond what state or federal law require.

I. Allow existing or former employees to make decisions to grant workers
compensation or disability benefits for existing or former employees.

J. Calculate retirement benefits on any compensation other than actual base salary paid
or years (2080 hours) actually worked for the City of San Jose, except as required by
state law.

k. Make layoff or rehiring decisions without considering individual employee
performance.

1. Pay for more than 50% of the increase in the cost of healthcare benefits.



D. OUTREACH TO EMPLOYEES

Direct staff to meet and consult with bargaining units on these potential ballot measures. The
outreach plan should include a process to engage immediately with those unions willing to
acknowledge the retirement cost crisis and which desire to engage constructively with alternative
solutions.

E. PREPARE BALLOT MEASURE LANGUAGE

Direct staff to return to Council on August 2 with ballot measure language to submit to the
Registrar of Voters for a possible election in ovember to change the Charter to implement the
above recommendations, as may have been modified through the meet and consult process,
providing that provisions that are in conflict with express terms of negotiated contracts in effect
at the time of voter approval shall be implemented on the expiration dates of those contracts.

F. SURVEY VOTERS ON POTENTIAL TAX MEASURES

Direct staff to prepare to survey voters to determine if implementation of these fiscal reforms
increases the level of support for a potential tax increase.

BACKGROUND

Over the past decade, vital city services have been reduced repeatedly because costs per
employee have grown dramatically. San Jose's unfunded liabilities for retirement benefits have
grown by billions of dollars and have driven up San Jose's annual retirement costs by more than
$190 million since 2000 ($63 million in 2000 to $255 million in 2011).

Last year we reduced our work force by 800 positions, down to 4200 general fund workers. Our
police and fire departments today have about 2400 employees. Now we are facing another huge
budget shortfall and are likely to have to cut another 600 positions, including police officers and
fire fighters, dropping our general fund staffing down to 3600 positions.

Ifleft unchecked, by 2016 retirement costs will increase, even using optimistic assumptions, to
$400 million per year. That increase in costs will require additional staffing reductions that will
drive our general fund staffing down to 3000 employees.

Unfortunately, even greater increases in retirement costs are likely if actuarial assumptions - such
as life expectancy, retirement ages or rates of investment return - are modified by the retirement
boards to reflect modem conditions. As discussed at our study session on February 14,1 our
retirement costs could jump to $650 million per year by 2016 as assumptions are updated.

Costs could also go up dramatically as new federal accounting standards are adopted. For
example, the Governmental Accounting Standards Board (GASB) is currently considering
accounting rules that would lower the permissible discount rate (Pension Accounting and
Financial Reporting by Employer?). That change could result in an increase in annual costs to

I View the Council meeting online at http://sanjose.granicus.comfMediaPlayer.php?view id=22&c1ip id=4824. The
discussion regarding future retirement costs is at 2 hours, 9 minutes into the meeting.
2 The full report, Preliminary Views ofthe Governmental Accounting Standards Board on major issues related to
Pension Accounting and Financial Reporting by Employers, is online at:
http://gasb.org/cs!ContenIServer?c~Document C&pagename~GASB%2PDocument C%2FGASBDocumentPage&
cid~1176156938122.



amortized unfunded liabilities "by ISO to 200 percent above current levels." (New Proposals for
Pension Books: GASB's potential accounting rules may clobber employers' budgets, by Girard
Millar, Governing, May 20, 2010\

Additional huge cost increases to pay for unfunded liabilities would result in enormous
reductions in staffing, destroying our ability to protect the public and preserve the quality of life
for the people of San Jose. Ifwe fail to act, and retirement costs grow to $650 million by 2016,
the ranks of general fund employees will shrink down to about 1600 workers. Even though it is
not the worst case scenario, dropping to 1600 general fund workers would have a devastating
impact on our city and leave us unable to provide vital services.

Neither we nor our retirees can afford to take the risk these costs will continue to escalate,
pushing the City or the pension funds into insolvency, and putting the reduction of retirement
benefits in the hands of a bankruptcy judge.

We must take bold and decisive action to make the changes necessary to save our city from a
fiscal and service delivery disaster.

The Charter allows the Council to make changes to retirement benefits and we must exercise that
power:

"... the Council may at any time, or from time to time, amend or otherwise change any
retirement plan or plans or adopt or establish a new or different plan or plans for all or any
officers or employees. " SECTION 1500

To make those changes, outlined in the recommendations above, a new section should be added
to the Charter as ARTICLE XIX PENSION REFORM, FISCAL STABILITY AND PROTECTION OF
ESSENTIAL SERVICES, to help stop spiraling cost increases, avert fiscal disaster, protect the
integrity of the retirement system, and put San Jose on the path to rebuild the police force, fully
staff fire stations, maintain streets, and keep libraries and community centers open.

These proposed fiscal reforms would not deprive employees of benefits that have been earned
and accrued, but they are reasonable and necessary to enable the city to pay for benefits that have
been earned and accrued without destroying the city's ability to protect public safety and provide
basic services for the people of San Jose. Our inherent power to make reasonable changes to the
pension system, without taking away earned and accrued benefits, in order to maintain the
integrity of the system has long been recognized by the California courts.

Some of these fiscal reforms may impact expectations of increases in future benefits that are
viewed by some of our employees as vested and, therefore, unchangeable. Yet, these fiscal
reforms are appropriate, reasonable, temporary and necessary to resolve this grave fiscal crisis.
Thus, they are within the constitutional range of power of the City to protect the vital interests of
our community, even if vested contract rights may be affected.

The fiscal emergency that we are dealing with requires action. Our power to act "to protect the
lives, health, morals, comfort and general welfare of the public" is recognized under the United
States and California Constitutions, even if contract rights are impaired (see Declarations of

3 Read the article at: http://www.governing.com/columns/public-monev Inew-gasb-proposals
pension-bookkeeping.html



Fiscal Emergency: a Resurging Option for Public Entities Attempting to Deal with the Current
Economic Climate, California Public Law Journal, Vol. 34, No.1, Winter 2011 4

).

Some people believe that the pension crisis is imaginary, that we have only to wait until the
market goes back up and we'll be fine. That's simply wishful thinking. The $155 million
payment to the retirement funds the City made this year was not imaginary. The $250 million
payment the city must make next fiscal year is not imaginary. The hundreds of jobs that were
eliminated this year were not imaginary. The hundreds of employees who will lose their jobs in
the next fiscal year are not imaginary.

Such erroneous characterizations of our fiscal crisis demonstrate why it is necessary to take these
measures to the voters to allow them to prevent a disaster.

Of course, if market gains result in the issue resolving itself by June, as some assert, some of the
temporary measures may not be necessary for very long.

Placing these fiscal reforms on the ballot will allow the people of San Jose to decide these
critical matters that will have a dramatic impact on their quality of life.

4 Online at www.calbar.ca.gov/publiclaw.
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Donald Rocha
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RECOMMENDATION

Date
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Fundamentally I support the need for fiscal reform in order to maintain our services and establish
a fiscally sound government in the City of San Jose. The recommended direction below is
important for consideration prior to making a decision of such significance as proposed in the
memorandum from Mayor Reed, Vice Mayor Nguyen, and Councilmembers Liccardo and
Herrera for consideration at the City Council meeting on May 24, 2011 (Item 3.4). I recommend
that the City Attorney be directed to:

1. Provide for Mayor and Council consideration in closed session on Tuesday, May 24,
2011 a legal analysis and assessment of legal risk for the specific recommendations
contained in the aforementioned memorandum.

2. Provide for Mayor and Council consideration in open session on Tuesday, May 24, 2011:
A. An assessment of the workload impact and staff capacity issues that could potentially

be created for the City Attorney's Office by a legal challenge to a successful ballot
initiative.

B. A description of what it means to declare a "fiscal emergency" and "public safety
emergency," and an analysis of whether that designation could have implications for
the City in terms of increased State oversight, audit of past, current or future
expenditures, impact on bond rating, or any other potential impacts.

3. If the City Attorney feels that the above direction cannot be provided for consideration in
time for the May 24, 2011 Council date, it is recommended that the item be deferred to
the next immediate Council meeting or until staff is prepared and has completed the
analysis contained in this memorandum.

I understand that the legal costs, even in the worst case scenario, would pale in comparison to the
annual retirement costs and unfunded pension liability as projected by our City Manager and
Retirement Director. However, I feel the above analysis will provide important data points that
should be available to the Mayor and City Council, as well as the public, as they consider,
comment, or vote on the proposed recommendations.
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ITEM: x.x

Memorandum
TO: City Council FROM: Mayor Chuck Reed

SUBJECT: DECLARATION OF FISCAL
EMERGENCY

DATE: 5/24/2011

APPROVED: ’ATE:

MEMO TO COUNCILMEMBERS

Attached is a copy of The Law Journal article referred to in the memo dated 5/13/10
"Declarations of Fiscal Emergency: A Resurging Option for Public Entities Attempting to Deal
With The current Economic Climate."

I understand the electronic version may be difficult to access on the State Bar website.
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m!l~, respond to lost or severely ,’educed rm,ea~ues,
by allowing public eaatities to "roll bac!d’ wages mad
benefits, thus reducing the hnpact of flame lo~es
x*ithout neces~dly reducing se,x4ces or staNrg,
and without faring insok,ency: It is important to
emphasize, however, tha the hw in this aea is not
well dm,doped, and not m’ew fading agen~ is failing
because of an actual fiscal emergent?.

THE PREREQUISITES FOR A
DECLARATION OF FISCAL
EMERGENCY

In Sonoma County Organization of Public Employees ~:
County of Sonoraa,~ the CJLfomia Supreme Court,
fol!owing Bhisddl, ktentified four factors for cour~
to use in detennining wlaether a legislative impair-
ment of a contract will be upbeld in the face of a
Conmact Clause d~qllenge. Fkst, the contract.modb
flat,on must aise out m~ actual emergea~q: Second,
rdief from the connect must be ne<~ay to protect
a basic sodetal interest rather than for the benefit of
a pm~icuIar goup of indMduals. Tied, the modifi-
cation or relief must be appropriately tailored to Ode
emergency itwas designed to address, and the condi-
tions that result must be reaso~able. And finally,
the medification imposed must be temporary and
lhnited to the odgencT that prompted the legislative
response.

Throe factors are not neceg-.saqly absok~m. Shace
BlaisdelI, the U.S. Supreme Court h~ in some cases
upheld contractual impainnen~ without some of
these favors.~ In United Sta~es Trot Company of Neu,
York v. New Jerso;*° the United States Supreme Court
a&a~owledged tl~s sl~ft and stated t~at while "the
e:dscence of an emergency mad d~e limited dura-
tion of a rdief measure ae factors to be assessed in
detem~ining the reasombleness of an impairment, ...
they ~,’mmot be reg~ded as essential in every case.""
The Court establghed a n~, stmadad to evaluate
whether a contract impairment is constitutional,
holdkag that "an impaim~ent laW be constitution~
if it is reasonable mad necessmw" to sen~ an impor~mt
public purpose."~’

Generally, a public entity’s Nadi~N of an emergenq"
necessitating dae impairment of contracts will be
a/ibrded some deference. Needless to sa}; however,
courts will be le.~s deferenti,~l to the deck~ion when it
conskters a public entity’s impairment of its ox~a con-
wacalai obligatxons. As one recent cotu* derision
explained, for an impairment to be considered rea-
sonable and necessay in sud~ cases, tbe public entity
must show that it did not "(i) ’consider impailing
the.., contracts on par wid~ other policy dterna~,es’
or (2) ’impose a drastic impairment when an m~den~
and more mc~{erate course would se~ its purpose
eqtu~y well,’ nor (3) act tmreasonably ’in light of d~e
8un-out3dJ!~_g 0-irculY~S tPa!ces."~

What Constitutes a True Fiscal
Emergency?

One of the dMlenges faced by public entities in
dedadng a fiscal emergency is that there is no
bfight-Jkae rule for detennirdng when drcumstances
jttstii} su& a declaration. While certainly a fisol

emergenq: may cMst before the public enti~, files for
bankt’uptq, or re, aches insolveaaw, coum considering
whed~ a public en~ facto an atonal eme~genq,
l~we v~fid comidemb~ ~ the~ ~menu.

Sm,e~.nl courts have found d~at a sbarp dedine in rev-
enum and the condiment inabfliW m pro~4de
~al ~n4cm co~mtm a ~ em~genq, suNdent
m a~v a pubic en~ty m im~r i~ ox~x con~cmd
ob~ons. For ~ple, in S~>S~4~ Sup~ms
v. N.YC T~t A~q~,*~ the Nay York corn* of
app~ upladd def~ of a wage ~e~e set fo~
~ the ale’s co~ecfive baK~it~g a~eem~g where
~e ci~?s ~ emerg~aq" would haw render~
m~able m ’~rox{de ~en~
or meet im oblations m the holdet~ of ou~ading
sectNfim,"~ and ~fl~ou~ c~ts, it would not have
bema able m PW employee s~m or im vendo~ and
would have defaultd on patnzenm due on other

Similarly, ha Baki~rare Teac]~’rs Union v. Mayor a,~l
Gay of Baki~r~re,~7 the court found d~at Maw reduc-
tions im~x3sed by the city on police mad tea&ers were
reasonable in light of a sI~rp decline in city revenum,
including a significant reduction in state funding.
.Also, ha Buffalo Teacl’ars Federation v. %be, ~ the coal:
hdd that the dty acted hwfully in imposing a wage
freeze on employees after foretasting an increase
in its budget defidt from $7.5 lnii1ion in fiscal yea*
2002a33 to $9_’4-127 million in 200607 mad afrer the
day had already Laid off: 800 tead~ers and 250 a~sis-
treat tm&ers in the preceding four yeas.

In contrast, cotm-s rejecting a declaration of emergen-
c~ bave tended to do so on the founds that emea~
gency is not a "true" emergency mad that a public
agency- has failed to fuIiy eqiore other, less inmtsive
cost sax,~a~g measures. For instance, in Sonon~ C~,mty
Organiza~on of Public Employees v. County of Sonoma,
sup~, the California Supieme Coa~rt found that a 6
percent reduction in revenues adopted in the v.,qke
of Proposition ~3 was insufficient to justify impair.
men* of a county’s contractual obli~tton under
its labor agreemea~t x~irh a union, gix.en d~at the
county’s actions were based on a projeaed 22 percent
reducuon m revenue and the Legislature almost
hnmediatdy re*tuned $5 billion accumulated ha d~e
state’s surplus to local agencies to alleviate the poten-
tial - b~m not realized - effects of Proposkion 13.",-o

The Second Circuit rmd~ed a similar condusion
in Conde!! v. Bre~,"n striking down a fireclay pa?~oll
lag for state employees adopted to address a budget
defldt, es~nated to be $1.005 billio*~- The court
reasoned that the legislature had done nothing to
address the claimed emmgenq, bdore it aught to
"impair~ contract rights to obtain forced lom~s to
the State from its employeed’ mad, ~x4thout exploring
altema~es first, the state could not legitimatdy ~n
a finandal emergenW existed.-"’

Like, e, in Univ~sity of Hawaii Pwfessional Assembb
v. Cayeta~lo,"~ the Ninth Circuit invalidated a state
"pay tag" hw, enacted to address ma estimated budget
shorffalt of $143 million. The court fomad that
other, lesaintmsixe options were avail~Ie, indud-
ing a project to obtain additional fm~ding fi:om the
federal govermnent, further budget restrictions, and

the raising of taxes. Further, the court pointed out
that "Defendants Imew of the budgetaw crisis at
the ~ne the collect~’e bargaining agreement was
n~otiated and as the histor~ of [the pay lag statute]
sho~, prex~ottsly had a~npted to implement a
simfla pay lag plan.’’4 TI~ds authority *night suggest
that a mm tL~cal emergm~cy" must arise out of some
unforeseeable &ain of ~wents occur*lug wall afar the
underlying contracts were negotiated and eaatered
into. Butwe believe that too mu& has been made
of tl-ds agunzent

Not all emergendes occur in an instant, like m~
earthquake. The mnent dec~ne in murdcipal rex: -
enues, accompanied by the dran~atic esmlafion in
benefit costs is not something even public finance
gunm anticipated. Mm%v jmL~licfio~s made Labor
agreements ’on dae way do~%’ anticipafirg that the
alrrent recession would be like others seen before.
Consequel~7, most n~otiated ageements pushed
wage increases off into hter’rvas - not appreda~ag
the it!i ex~nt of the coIIap~ of the housing make*
mad the continuirg inapacts it would have on rev-
enues, or that d~e decline in the maket wouH lead
to the doublh~g of pensiola c&,~ts. Ill shol% fide deter-
ruination that a concessiomq2y ageement was not
’concessionaW enough’ in the end does not mean
the public agents, could or should hax,v anOdpated
the sm,erity of tile problem when it entered into that
agreenlenL

STOCKTON= A CASE STUDY

An excellent exmx~ple of these pfindples ha action is
the cxIrrent ~cal emergenc~ in dze cave of Stoclccon.
The Great Recession that b~an in the falI of 2008
had a particularly dm,,mmting impact on the eco-
llOlI:tiC resources of Stockton. Since the start of the
Great Rectus*on, the city a~w r]xe 1ages* sources Of
rm;enue for its general fired - property axes, sales
and use taxes, and utili¢ user taxes -dedine precipi-
tously, ha some rases by 25 percent or more. The
housing n~rket colhpse led to a 66 percent decline
in medimr Mme sale prices, as weIl as a huge wave of
foreclosures. Unemplqanent~ meanwl’dle, has nealy
doubled¯

While rex.enues declined, the dty faced drmnaticaIly
increasing empIoyment costs. Wages continued to
antiease, driven primmiIy because of fonnuladfiven
raises mad other automatic inflators contained in
the city’s ’dosed’ labor ageements. Pension and
healthcare cosu also rose - and con*brae to rise - at
alanMng rotes.

Because of the decrease itx revenues and the persis-
tent, increashg employment costs, the city faces a
$23 million budget shortfall for fiscal year 2010-11.
The mtimated budget shortfall is projected to vSden
co $27.3 million in fiscal yea 20i b12.

The city had already implemented a x.~dety of cost
reduction measures. It had reduced dt3m’ide staff"
(induding police) by 23 percent, renegotiated several
labor agreements, imposed furlough da>~, instituted
a hiril~ fre~e, mad reduced day operation hours
across many deparmaents. It also had eliminated
maW conmam~ity tx’ograrns and senices.

12
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But this w:~s not enougl~ Because nearly 80 percent
of the ci~;s general fund budget is a~umble to
ponce mad fire cram, conc~ions ~om th<~ uniom
were nece~ for the civ m dose i~ budget gaps.
De~ite si~cant efform to do m, the dW w~
unable to tea& agreement wi~ the ~ce mad ~e
tu~o~ on conce~iom. ~a Jtme 22, 2010 - ~er
wee~ of con~ued negoOafiom with doe ponce m~d
fke m~ons, and jtmt over one we& before floe dw
w~ required to approve a b~mc~l budget - the dW
council adopted resoluOom ~.ing fl~e dW nmnag~
d~e aufl~ofiw to impme rempo~" me~tr~ on
police and fire bar,hailg uni~ in an effo~ to reduce
cos~ and " 2~close the cW s bt dget gap.

Using its emergency powers, file dry froze fonnula-
dl:ixen raisin for police and fire m~ions and took one
f~e m~& out ofsen{ce. ~e unbm hm’e sued,~
m~d have sought ~bina~on trader their hbor ~m’ee-
men~. ~le fl~e ~gadon ks far from m,er, and no
one would be prmumpmous enough m predict the
outcome, ~ to(~ton s clrGl~lces invo~’e many
aspedt~ ofwha~ prmumab~; should comfimm a m~e
fiscal emergenq< Based onits l~toty ofcost<a~g,
the dW had f~, akemafivm and the t~w it trod -
p*~nafly ~at~ng addifi0ni ponce o~cem - were
unqumfio*~ably dangerous m the pubic heath,
s~ffeW and wel[are. Stilton a~empmd m work ~dth
die UidOi~ and m f~ad ~mmafiv~, but the Uidoi~
would on~ a~e~ to ak~dves E d~e d~ a~ to
~end the untelmble ~bor a~eemen~ ~’en
into the ~mze. ~e ci¢ lind m~en a~empted to
i’mcnues, Nit lost at fl~e poN.

In the fire abicration, the lead case in Stockton, the
firefightm~ have m:gued that the dry cotfld have raid-
ed the workers’ compensation fmxd m~d odwr spedal
~n&, sold prope~,, elimi~ted its m’o assistmlt city
mm~.gers, and taken similar short-tem~ st~ fl~t, it
~e~, might l~ax~ go~en it d~ough d~e 20 lgl 1 ~
~ y~. ~le the dW lms a~ d~ at brat, throe
would lmve on~ dehyed d~e ~m{mble, the uldon’s
fh~m~d~ ~e~ lms countered: "F~@, kic~g a
~ dom~ die road h a p~fe~ly acceptable ~acfice
in public sector budge@~g." It is pre~e~ d~b kind
of myopic ddl~g dmt heIped develop d~ probLm
h~ the ~st place.

OPTIONS FOR AVOIDING FISCAL
EMERGENCIES BEFORE THEY
HAPPEN

The efi~cts of the G,eat Recession will hager for
most Califomia cities and comities, mid the cost of
employee and ~etiree benefits will soar. Phi, some
jmisdictions ~,~ face insok.~ncy. But the questiolr
remains whether, for some, dedaiing a fiscal mneP
genq, is a reasonable last resort before bai~mlptcy.
Many other states have specific prox~ions for dealing
with local f~cal emergencies. Most, however, mrn
local control over to die state. That hardly, seems like
a good or workable solution fbr Caliibmia jttrisdic.
lions, where the state’s fiscal mmaagement makes
even the worst-rm~ local goverrm~ents look like pillars
of t’mandal rectitude.

Another alternative is to address the po~sibil~t3, of
uncertain finandal futures in die collective bagain-
ing agremnents thelr~si’m. For insral~ce, public

agendes could attempt to negotiate prox{sions that
predude incre~es in salaries where tt~e ~nds have
not been certified as available in the budget or by
supplenlental appropriatiol~ Provisions allowing
temporary suspension of cost-of;Iivhag adjusnllents, or
requiring temporalzy h~creases in employee pm’ticipa-
lion hi ftmdhN health and pension benefi~ - or at
doe vcW least, pemiitting a more strean~ned process
for negotiating svch temporm)" dmnges with the
unions - may prow to be a dable option for some
agencies. Public agendes also may wish to coordhaate
their ageements so tlnat daey come up ;(or renc~,al
at the Salne One, thus avoidh~g additional - mad
mfforeseeable - fnatre finandal problems.

In doe meantime, stay tuned. A lot of law on fiscal
emergeucies is likely to get made [n the next few
yearn.

Jonad~n V. Holmnan

Scott Di&ey

Steve Cil~es

* Jonathan V.
Hol~man is a f~t,v:ling
panner of Renne SloshHolrzman Sakai LLP,

the Public Law Crax
He represents bcal
public entities m~d non.
profits across California
in labor and employ.
me~r negotiations am{
on issue~ of Government
Law. K. Scott Dicke~
and Steve Ci "kes are
senic~" counsel u~th the
firn~ They represent dt.
ies, counties, school
t~icts, and non-profits on
a boad range of public
sector law issnes.

Endnotes

Incorporated into the California
Constitution as Article 13A. See http://
~,w.leginfo.ca.gov/.const/.artide_ 13A.

Article I, section 10 of tl~e United States
Constitution, known as the "Contract
Clause," states that "[n]o State sbaI1
pass aw ... [1]aw impairing the Obligation
of Contracts." Article I, section 9 of the
California Constitution similarly provides
that a "law impairing the obligations of
contracts may not be passed."

Manigualt v. Springs, i99 U.S. 473, 480
(1905); see also Hudson Water Co. v.
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McCarter, 209 U.S. 349, 357 (1908)
(Justice Holmes, writing for the Court,
stated: "One whose rights, such as they
are, are subject to state restriction, cannot
remove them from the power of the State
by making a contract about them. The
contract will carry- with it the i~afirmit5, of
the subject mater.").

290 U.S. 473 (1937).

Id. at 439.

310 U.S. 32 (1940).
Id. at 38-39.

23 Cal. 3d 296 (i979).

See Veix, s~pra, 310 U.S. at 3940 (rec-
ognizing that an emergenW need not be
declared and relief measures need not
be temporary for ma impairment to be
deemed constitutional).

431 U.S. i (1977).
Id. at 23 n.19.

hi. at 25.

See University of Hawaii Professional
Assembl~ v. Cayetano, 183 F.3d 1096,
1106 (9th Cir. 1999)(quoting Condell v.
Bress, 983 F.2d 415, 418 (2d Cir. 1993)
("Courts are less deferentiaI to a state’s
judgment of reasonableness and ~aecessity
when a state’s legislation is self.serving
and impairs the obligations of its own
contracts.") (emphasis in original)).

Buffalo Teachers Federation v. Tobe, 464
F.3d 362, 371 (2d Cir. 2006) (quoting
United States Trust Co. of New Je~:sey, 431
U.S. at 30-31).

44 N.Y.2d 101 (1978).
Id. at ill n.3.

6 F.3d 1012 (4th Cir. 1993).

464 F.3d 362 (2d Cir. 2006).
23 Cal. 3d at 310.312.

Id.

983 F.2d 415 (2d Cir. 1993).
Id. at 419-420.

183 F.3d 1096 (9th Cir. 1999).
Id. at 1107.

See the staff reports at http://~*~vw.
stocktongov.coln/clerk!granicusagendas/
citycouncil/20100622.pdf.

See Stockton Firefighters’ Local 456, Intl.
Assn. of Firefighters v. City of Stockton. San
Joaquin County Superior Court Case No.
39-2010-00244326 CU-PT-STK; Stockton
Police Officers’ Assn. v. City of Stockton, San
Joaquin County Superior Court Case No.
39-201.0-00245197 CU-WM-STK.

13

First published in the California Public Law Journal, a quarterly publication of the Public Law Section of the State Bar of California.



COUNCIL AGENDA: 05-24-11
ITEM: 3.4

CITY OF ~

SAN JOSE
CAPITAL OF SILICON VALLEY

TO: HONORABLE MAYOR AND
CITY COUNCIL

Memorandum
FROM: Councilmember

Donald Rocha

SUBJECT: RETIREMENT REFORM DATE: May 20, 2011

Approved ~/~cw/x_. /~/,~ Date

INTRODUCTION

I offer this memorandum as an additional proposal to address the grave structural problems of our
retirement system. I agree with some aspects of the memo authored by the Mayor, Vice Mayor and
Councilmembers Herrera and Liccardo on this subject, and welcome their direct offer, as stated in their
memo, to "engage constructively with alternative solutions." In that spirit, I propose an alternative
solution that I would like staff to analyze. My preference is to avoid as much legal risk and financial loss
as possible. We have a potential opportunity for real and responsible fiscal reform and time is of the
essence given our current budget situation. It is in our best interest to pursue policies that are most likely
to succeed, and proposing government-by-formula charter amendments of the sort that have made
California very difficult to govern is not a path I wish to see for the City of San Jose. Therefore, I
propose that we adopt the City Manager’s Fiscal Reform plan, with the amendment that we direct staff to
prepare both the alternative proposed in my colleague’s memo and the alternative I propose in this memo
for side-by-side comparison at the Council’s June 21 st meeting.

RECOMMENDATION

Approve the City Manager’s Fiscal Reform Plan, with the amendment that staff be directed to bring back:
(1) the proposal recommended in the May 13th memo issued by my colleagues and (2) my proposal,
described below, for side-by-side consideration at the Council’s June 21st meeting.

First Tier Retirement Reform for Actives
Direct the City Manager, in consultation with the Retirement Services Director, to design a 2nd tier
opt-in proposal for the 2nd tier plan outlined in Recommendation 3. Such a plan should:

a. Evaluate the full range of mechanisms by which the City can influence employees to opt
into the 2nd tier.

b. Make a proposal as to how 1st tier benefits would be treated when an employee opts into
the 2nd tier.

c. Make best efforts to gauge potential opt-in cost savings for the 2no tier option discussed in
Recommendation 3, similar to the analysis of opt-in cost savings provided in the staff
presentation at the May 18th budget study session.

d. Prioritize policy alternatives that minimize legal risk.



First Tier Retirement Reform for Current and Future Retirees
Direct the City Manager and City Attorney to develop a proposal for changes for current and
future 1st tier retirees as follows:

a. Bring forward an amendment to City ordinance that reduces the Cost of Living Adjustment
(COLA) to a fixed 1.5% per year increase.

b. Report back to Council as to whether, other than the COLA, there are benefit
enhancements awarded to retirees after the date of retirement that could be rolled back in
order to reduce pension costs.

Second Tier Retirement System
Direct the City Manager to develop cost estimates for 2no tier defined benefit retirement plans.
Cost estimates should be provided for both Federated and Police and Fire Retirement Plans based
on the below defined benefit plan framework. For each plan, staff should develop two cost
estimates, one assuming investment returns with a 50% likelihood of success, and one assuming
75%,

Retirement Age Federated: 62
Public Safety: 57

Early Retirement Allow early retirement provided that the benefit does not exceed
Reductions the actuarial value of full retirement.

Formula Federated: 2% per year of service for 30 years, to a maximum of
60% of final salary
Public Safety: 2%% per year of service for 30 years, to a
maximum of 70% of final salary

COLA Tied to Bay Area CPI and capped at 1.5%

City/Employee Share of 50/50 split for 2nd tier normal costs and unfunded liability
Costs

Final Salary Final 3 year average

Health Care Employees receive a fixed dollar amount for retiree healthcare
costs based on how many years of service they have when they
retire (as recommended by staff in the last paragraph of page 41
of MBA #1),

Service Credit Change the definition of one year of service from 1739
pensionable hours to the number of hours typical Federated and
typical Public Safety full time employees work per year.

Opt-in Design an opt-in program for 1st tier employees and make best
efforts to analyze potential opt-in cost savings, as outlined in
Recommendation 1.

2



Analysis of CALPERS Alternative
Direct staff to contact CALPERS and bring back to the Council the various options available for a
cun’ent member agency to opt into the CALPERS system with the associated costs and projected
savings from the various options.

ANALYSIS

First Tier Reform for Actives

I believe that an opt-in approach to 1st tier reform is a more certain path to budget savings than pursuing
potentially vested 1st tier benefit reductions through a ballot measure and expected court challenge. It’s
impossible to know the outcome of a court case, but we do lcnow that a ruling against the City would wipe
out planned budget savings and put us back to square one. I’m not ready to gamble the City’s future on a
court battle. An opt-in system that gives employees incentives to choose the 2nd tier--as well as some
disincentives to stay in the 1st has the potential to deliver significant budget savings without a lengthy
and costly legal dispute.

First Tier Reform for Current and Future Retirees

Unfortunately, in the case of 1st tier retirees, we don’t have the opportunity to pursue an opt-in system.
With no better option in front of us, I agree with my colleagues that we need to reduce the COLA, and in
addition consider rolling back other benefits awarded after the date of retirement. Reducing the COLA
isn’t fair to retirees, I agree, but neither is reducing or eliminating services that the public has invested in
and that have public health and safety implications. San Jose can continue to be a great city, but for that
to happen, all of us must make some sacrifice--taxpayers, employees, and retirees alike.

I recommend we pursue a COLA change by ordinance instead of at the ballot. If the Council can
accomplish the change on its own, I don’t believe that we should spend money on an election, especially
when we already have a mandate from the public for reform. If for some reason it is not possible to make
this change by ordinance, I would support consideration of a ballot measure as suggested by my
colleagues.

Second Tier Option

We have the opportunity, and I would argue the responsibility, to direct our staff to develop information
on a range of viable options before choosing a course of action. At the May 18th study session, I made the
case for consideration of multiple policy options before making a decision, and the City Manager offered
this Council meeting as the venue to make that request. In that spirit, I propose directing staff to return
with information on a defined benefit retirement system.

For the defined benefit system, I propose a list of plan criteria and request that staff cost out the proposal.
In starting with plan design and worldng to cost, I’m reversing staff’s usual approach of starting with cost
and working towards plan design. This approach is intentional: only focusing on cost is just as one-
dimensional as focusing only on benefits. As an employer, we must consider both--we need a plan we
can afford, but also one that offers a livable retirement. Costing out reduced, but still reasonable benefits,
will provide the Council with a useful data point to guide well-informed decision making.



I also ask that staff investigate the idea of opting into CALPERS. As a current member agency (Mayor
and City Council are members of CALPERS) we should explore the potential savings of joining that
retirement system.

Section C of My Colleagues’ Memo

As I hope I have shown in the above recommendations, I have made an honest attempt to incorporate
recommendations made by my colleagues and craft a true compromise. However, I want to take a
moment to voice my strongest possible disagreement with Section C of their memo. This section would
implement government by formula in San Jose, preventing elected officials from making even the most
basic decisions necessary to govern the City. The restrictions are referred to as temporary, but the
language is written such that the temporary circumstance could persist for decades. The most concerning
provision, item c, would prevent the Council from raising pay for members of any bargaining unit.
Determining employee pay is one of the most basic functions of governance; if we give up that
responsibility, we give up the job we were elected to perform. Successful representative democracy
depends on publicly accountable elected officials who can exercise judgment under complex
circumstances. Again, the State of California is a living example of the dysfunction that can result when
we take away the ability of elected officials to govern basic functions and operations.

Conclusion

We all recognize the unique position that we as elected officials find ourselves in. While balancing the
needs of our residents with the need to value the employees who contribute to the service of those
community needs, we have an opportunity to rebuild a broken system, and to do so with vision, dignity,
and effective discourse. Fiscal reforms, if done correctly, will ensure that our City functions efficiently
during any economic situation, good or bad. In my opinion, this option includes significant fiscal reform
measures, and I appreciate the Mayor, fellow Councilmembers, and the City Manager for their leadership
and commitment to this effort as priority number one for San Jose and its residents.

As policy makers we strive to make the best and most effective policies into realities for our community.
I am concerned that if we limit the pool of options that we make those decisions from, we limit our ability
to make a decision with all options considered. It is for that reason that I am asking us to bring forward
an additional course of action as an option for Council consideration. The attached chart is provided as a
convenient way of comparing my recommendations to the ones made in the May 13th memo.
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CITYOF~
SAN]OSE
CAPITAL OF SILICON VALLEY

TO: HONORABLE MAYOR AND
CITY COUNCIL

COUNCIL AGENDA: 5-24-11
TTF,M= 3.4

Memorandum
FROM: COUNCILMEMBER

NANCY PYLE

DATE: May 23,2011SUBJECT: CITY MANAGER'S FISCAL
FORM PLAN

DATE:
II

RECOMMENDATION:
If the Council decides to pursue a ballot measure in November 2011, I recommend that we also
look at ways to quickly bring in more much needed revenue to the city. My recommendation is
to modernize a small portion of the City's Business Tax structure to reflect the conversion of
traditionally used retail space to space for businesses offering personal services which are not
subject to sales tax.

Direct the City Manager to return to Council on June 21 with a further staff analysis on this
proposal.

If Council decides consider this modification to the Business Tax, the City Manager should poll
the public to gauge public support for changing the business tax structure for businesses offering
personal services so that the business tax is based upon gross receipts instead of number of
employees. The poll should also include questions gauging the level of support for a business
tax of 1%, 1.5%, 2%.

As a point of reference, a 1% business tax is equivalent to the amount the City would have
received if normal sales taxes were collected. A 1.5% tax would be 30 cents on a $20 haircut,
and a 2% tax would be 40 cents on a $20 haircut.

The polling results should be presented to Council and included in any Council discussion
regarding ballot measures for pension or fiscal reform in November 2011.

BACKGROUND:
There is no question that the sales tax structure has dramatically changed with the popularity of
internet sales. Small businesses that used to occupy our neighborhood shopping centers are
forced to compete with both the convenience and the ability of consumers to avoid paying sales
tax on most internet based sales. As a result, many of these small retail businesses closed and
created vacancies in our neighborhood shopping centers.

At the same time, businesses offering personal services have exploded in popularity and have
quickly filled our neighborhood and regional shopping centers. Businesses offering personal
services like manicures and pedicures, tattooing, hair styling, spa services (including massage,



tanning, facials and other beauty treatments), pet daycare, educational tutoring and education
emichment services (i.e. art, language and music) currently occupy space traditionally occupied

by retail establishments selling goods subject to sales tax, not space for businesses offering tax
exempt personal services. While these are desirable services to our residents, they occupy space
designed to be sales tax generating.

Instead of playing the waiting game and hoping that other government agencies will wrestle with
the complicated tax issues regarding our change to a service based economy and tax free internet
sales, we have the ability to ask our residents make changes to our business tax now. Structuring
the business tax on personal service providers as a small percentage of gross receipts will
provide these small businesses the ability to cover the tax in a way that everyone is familiar with.
We all understand the concept of a sales tax which applies the same rate to all goods regardless
of the cost. The proposed gross receipts tax would operate the same way and will apply to all
personal service providers regardless of the amount of services they provide.

Other jurisdictions have adopted a similar process. Basing a Business Tax upon gross receipts is
the current policy in the city of Los Angeles, Oakland, Pleasanton and Alameda County.

Given that these are personal services, and the value to the business is their location near their
client base, any concern with these businesses relocating to another city should only be a mild
consideration.
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