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Memorandum
TO: HONORABLE MAYOR

AND CITY COUNCIL

SUBJECT: PAUL MOORE PARK
YOUTH & TOT LOT RENOVATION

RECOMMENDATION

FROM: David Sykes

DATE: 05-31-11

COUNCIL DISTRICT: 9

Report on bids and award of contract for the Paul Moore Park Youth & Tot Lot Renovation
Project No. 6231 to the low bidder, Goodland Landscape Construction, Inc., for the base bid and
Add Alternate No. 1 in the amount of $777,231, and approval of a contingency in the amount of
$39,000.

OUTCOME

Approval of this construction contract will allow for the removal and replacement of play
equipment in the youth and tot lots to provide universally accessible play areas and reduce
maintenance costs.

BACKGROUND

Paul Moore Park, an 8-acre neighborhood park, is in a residential area in central San Jos6 on the
southwest corner of Hillsdale and Cherry Avenues and is bordered by streets on all four sides
(map attached). The existing park amenities include: a youth-age play lot, a tot play lot and a
separate swing area; a softball field and tennis and basketball courts; picnic areas; and a
recreation building and restrooms. The Department of Parks, Recreation and Neighborhood
Services (PRNS) recommended the replacement of all play equipment in both the youth and tot
lots due to the high level of maintenance. A separate area for swings is a more recent addition to
the park and in good condition.

In early 2009, the project scope was modified which resulted in universally-accessible youth and
tot lots. Subsequent designs were developed with themed play equipment and resilient rubber
surfacing throughout both play lots. Community meetings were conducted in January and June
of 2010 to obtain feedback on the project’ s design.

The base bid scope of work for the project consists of: demolition of all play equipment in the
youth and tot lots and removal of the wood chip play surfacing in the play areas, including the
swing area; removal of portions of the concrete play area wall; construction of new concrete
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ramps and seat walls; installation of new benches, picnic tables and a shade structure; and
installation of new play equipment in the youth and tot lots and new resilient surfacing in the
youth and tot lots and swing areas.

In addition to the base bid scope of work, there is one add alternate bid item as follows:

Description Bid Amount
Add Alternate No. 1 Add one accessible spring rider $10,070

Construction is anticipated to begin in August 2011 with completion in January 2012.

ANALYSIS

Bids were opened on March 17, 2011 with the following results:

Add Alt
Contractor Base Bid No. 1 Total Bid Variance

CF Contracting $900,058 $8,360 $908,418 $22,418
(Fairfax)

Calstate Construction 883,200 7,500 890,700 4,700
(Fremont)

Engineer’s Estimate 878,000 8,000 886,000 ---
Elite Landscaping 819,250 15,000 834,250 (51,750)

(Clovis)
Robert A. Bothman 821,737 7,592 829,329 (56,671)

(San Jose)
Suarez & Munoz 797,200 7,500 804,700 (81,300)

(Hayward)
Blossom Valley 792,044 8,215 800,259 (85,741)

(San Jose)
Star Construction 787,500 9,000 796,500 (89,500)

(San Bruno)
Joseph J. Albanese 770,690 8,000 778,690 (107,310)

(Santa Clara)
Goodland Landscape 767,161 10,070 777,231 (108,769)

(Tracy)

Over/
(Under)
Percent

3

(6)

(6)

(9)

(10)

(10)

(12)

(12)

The low bid submitted by Goodland Landscape Construction, Inc. is 12 percent below the
Engineer’s Estimate (EE) of $886,000 and is considered acceptable for the work involved. The
EE was based on trends of high construction costs experienced with this type of project resulting
in anticipated higher costs for site preparation and concrete work. The continued downturn in
the construction market resulted in the City receiving nine competitive bids.
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Following the bid opening, the City sent a letter to all bidders stating its intention to award the
construction contract to Goodland Landscape Construction, Inc. (GLC). The second low bidder,
Joseph J. Albanese, Inc. (JJA,) submitted a letter to the City protesting the award of contract to
GLC which is attached as Attachment A. The City Attorney’s Office responded in a separate
letter to JJA that the protest is without merit. The City Attorney’s letter is attached as
Attachment B

Based upon the above information, it is the recommendation of staff for the City Council to
award the project to Goodland Landscape Construction, Inc. In accordance with the City’s
standard specifications, the award of contract must be made within 90 days after the bid opening
unless an extension is agreed upon between the Director of Public Works and the bidder. The
90-day time period to award the contract ends on June 15,2011. GLC has been contacted and
has agreed to hold their bid for an additional 30 days.

Council policy provides for a standard contingency of five percent on public park projects.
Approval of the five percent contingency will provide funding for any unanticipated work
necessary for the proper completion and construction of the project.

EVALUATION AND FOLLOW-UP

The project is currently within budget and on schedule. No additional follow up action with the
Council is expected at this time.

PUBLIC OUTREACH/INTEREST

Criterion 1: Requires Council action on the use of public funds equal to $1 million or
greater. (Required: Website Posting)

Criterion 2: Adoption of a new or revised policy that may have implications for public
health, safety, quality of life, or financial/economic vitality of the City. (Required: E-
mail and Website Posting)

Criterion 3: Consideration of proposed changes to service delivery, programs, staffing
that may have impacts to community services and have been identified by staff, Council or
a Community group that requires special outreach. (Required: E-mail, Website Posting,
Community Meetings, Notice in appropriate newspapers)

This action does not meet any of the criteria listed above. This memorandum will be posted on
the City’s website for the June 21,2011 Council agenda.

To solicit contractors, this project was listed on the City’s Internet Bid Line and advertised in the
San Jose Post Record Bid packages for all Department of Public Works construction projects
were provided to various contractor organizations and builder’s exchange.
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COORDINATION

This project and memorandum have been coordinated with the Departments of Parks, Recreation
and Neighborhood Services, and Planning, Building and Code Enforcement, the City Attorney’s
Office and the City Manager’s Budget Office.

FISCAL/POLICY ALIGNMENT

This project is consistent with the Council-approved Budget Strategy, Economic Recovery
section in that it will help to stimulate construction spending in our local economy and create
temporary construction jobs to help lessen the effects of the current economic downturn.

COST SUMMARY/IMPLICATIONS

1. AMOUNT OF RECOMMENDATION/COST OF PROJECT:$777,231

COST OF PROJECT:
Construction
Project Delivery
Contingency
Total Project Costs

$777,231
285,000
39~00

$1,101,231

Prior Year Expenditures
REMAINING PROJECT COSTS

$97,458 *
$1,003,773

*Prior year expenditures for FY2008-09 and 2009-10 totaling $97,458 were for
feasibility and design phases.

o

COST ELEMENTS OF AGREEMENT/CONTRACT:
Mobilization, Storm Water Pollution Prevention & Utility Conflict Work
Demolition, Grading & Drainage
Asphalt & Concrete Paving and Play Area Walls
Playground Equipment & Site Furnishings
Playground Protective Surfacing
TOTAL CONSTRUCTION CONTRACT AWARD

$37,500
26,780
48,615

507,620
156,716

$777,231

SOURCE OF FUNDING:375 - Parks Trust Fund
388 - Construction and Conveyance Tax Fund: CD 9

° OPERATING COST: The proposed operating and maintenance costs for this project have
been reviewed and will have no additional impact on the General Fund other than what is
already budgeted for this facility.
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BUDGET REFERENCE

The table below identifies the .fund and appropriations proposed to fund the contract
recommended as part of this memo and remaining project costs, including project delivery,
construction, and contingency costs.

2010-11 Last Budget
Fund Appn Amt. for Adopted Capital Action
# # Appn. Name RC # Total Appn. Contract Budget (Page) (Date, Ord. No.)

Total Remaining Peoject Costs $1,003,773
Current Funding Available
375 6370 Paul Moore Park 158705 $239,000 $150,000 V-574 10/19~010

Renovation Ord. No. 28829

388 6370 Paul Moore Park 166175 $863,000 $627,231 V-442 12/14/2010
Renovation Ord. No. 28872

Total Project Funding $1,102,000 $777,231

CEQA: Exempt, PP10-176.

Isl

DAVID SYKES
Acting Director of Public Works

For questions, please contact HARRY FREITAS, DEPUTY DIRECTOR, at 408-535-8300.

MH:jp:sa
Attachments
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ATTACH MENT A

Jos. J. Albanese, Inc.

~ Concrete Construction CONTRACTORS LICENSE NO. 299~0

986 W~Ish ~venue S~n~ Clara, CA 9~050-2649 or
P.O. Box 667 San~ Clara~ CA 9S052-0667

v,~,wJJalbanese,corn

PHONE (408) 727-5700
FAX (408) 727-0366

March 23,2011

Ms. Susan Aizumi
City of San Jose, Department of Public Works
City Facilities Architectural Services Division
200 E. Santa Clara Street, 6tl~ Floor Tower
San Jose, CA 95113

Via Electronic Mail and Facsimile

Paul Moore Park Youth and Tot Lot Renovation
CPMS Project ID: 6231
Bid Date- March 17, 2011
Bid Protest: Goodland Landscape Construction, Inc.
Notice of Intent to Award dated March 18, 2011

Dear Ms. Aizumi:

Joseph J. Albanese, Inc. ("3JA") protests the City’s intention to award the above captioned
project to Goodland Landscape Construction, Inc. ("Goodland").

JJA protests the award to Ooodland because Ooodland’s bid proposal failed to properly
designate its subcontractors pursuant to the Subletting and Subcontracting Fair Practices Act,
California Public Contract Code section 4100 et. seq. ("Act") as well as the City’s Standard
Specifications.

As pan of a responsive bid package, both the City Standards and the Act require each bidder
to designate its subcontractor and the. portion .0f.t.h.e work which will be done by each
subcontractor. See Cal. Pub. Cont. Code § 4104 (b) and San Jose Standard Specification § 2-
I. 15A (2) (emphasis added). These standards exist to protect the public from bid peddling
and bid shopping in the context of public works contracting.

In this instance, Goodland failed to sufficiently designate the portibn of work it intends to
subcontract to its listed concrete contractor, Goodland’s failure derives from the "portion" of
work it designated to Maxicrete; described as "Concrete-partial," Inasmuch as Ooodland
failed to designate an objective scope of work to Maxicrete, its bid submission should be
deemed non-responsive and rejected.

The Prime Contractor ~hust Describe Subcontracted Work with Particularity

The statute and Standard require the ’portion of work’ to be subcontracted be described with
reasonable particularity. The particularity requirement serves the underlying purpose of the

Just getting it done safely since 1955
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Act in many respecls. Though the mere listing of a subcontractor does not create a contract,
it does create a binding obligation upon the prime contractor to use the listed subcontractor.

]in this instance, there are many concrete related scopes of work on the Paul Moore project.
The project requires concrete pavement, concrete ramps, concrete ,,vails, concrete waikways,
concrete bands, concrete sub-slabs, and miscellaneous concrete footings. In order to create
the.binding obligation discussed above, it is imperative that the Clty, Maxicrete, and the
pubtie objectively understand (3oodland’s intention as it relates to this subcontractor and
particular scope of work, Goodland could have avoided this problem by simply identlf),ing,
with reasonable particularity, what work it meant to designate for Maxicrete. However,
Goodland failed to define the work and leaves thePublic, the City, and Maxierete uncertain
as to who is doing what.

Absent a Clear Scope of Work the City can not Effectively Monilor tile Project

With the given "portion" of work undefined, it will be impossible for the City to objectively
determine ifGoodland is using the listed subcontractor as it intended at bid time. By using
vague and ambiguous language, there is no way for the City to administer the contract and
ensure the scope of work performed by Maxierete is the scope intended at bid time. Equally
important, in the event (]oodland seeks to substitute a contractor for Maxierete, the City
would have no basis or ability to fairly grant or deny the substitution request as required by
the Act.

Furthermore, Goodland can press Maxicrete to reduce its bid price to perform the concrete, If
Maxicrete refuses, (]oodland can usurp the Act and only offer a eomract for a very small
portion of the required concrete work and seek a substitution or perform the work itself. In
this instance, the City would have no way of knowing if Maxierete received the benefit of its
bargain with ~3oodland or if some other influence was involved.

Goodland’s Own Actions Introduced the Ambiguily.

(3oodland had the opportunity to sufficiently describe the portion of work it intended to sublet
to Maxicrete and its failure to do so warrants the City declaring its bid non-responsive. When
describing the "portion" of work to be subcontracted, the prime contractor has discretion to
use appropriate terms, (e.g, concrete pavement versus concrete walls) to sufficiently describe
the work it intends to subcontract. In essence, Goodland had the opportunity to be clear, it
failed to do so, and now has lei~ a material term in the contract open to interpretation.

The Cily Should Deem Goodland’s Bid Non-Responslve,

Because Goodland violated the Act and San Jose Standard, it enjoys an unfair advantage over
JJA and other bidder[, requiring the City to deem its bid non-responsive. By failing to
identify with any degree of particularity the scope of work it intends to subcontract to
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Maxierete, Goodhmd enjoys the opportunity to reduce its projeel costs by bid shopping its
concrete price. In the event it gets a belier price, it can three Maxicrete to reduce its price or
substitute anolher subcontractor fbr Maxicrete. This possibility undermines the objective
public contracting process, the Act, and shoukl not be. permitted,

While one may not expect Ooodland to actually engage in tile evils described above, evils
sought to be anaetiorated by tile Act; it is of no consequence, Inasmuch as they their
ambiguous bid allows them to bid shop or bid peddle, it must be deemed non-responsive.

8incet0ely yours,

~.~ ~.evin J, Albane~e
Vice lh’esidenl/Chiel" Operating Officer



ATTACHMENT B

~ce of the City Attomey
RICHARD DOYLE, CFI-Y ATTORNEY

GLENN SCHWARZBACH
8r, Deputy OityAttomey

Direct Ltne: 408 - 535-1927

May 13., 2011

Kevin J. Albanese
Vice PresidentlChtef Operating Officer
Joseph J. Albanese, Inc.
986 Walsh Avenue
8anta Clara, CA 95050-2649

SENT VIA FAX: 408-727-0366

Re: ’ Paul Moore Park Youth and Tot Lot Renovation Project ("Project")
Bid Protest by Joseph J, Atbanese, Inc. ("Albanese")

Dear Mr, Albanese:

This responds to your letters of April 22, 20t 1 and March £3, 201"1 protesting staff’s.
recommendation to award the construction contract for the Project to the apparent low
bidder, Goodland Landscape Construction, Inc. ("Goodland"). Your letters are attached
for reference. The sole basis of the protestis Goodland’s description of the po.rtion of
work to be performed by one of the listed subcontractors. The prgtest is without merit.

Before submitting Its bid to the City, Goodland and Maxierete Concrete Construction
CMaxicrete") communicated regarding Maxicre[e performing concrete work on the
Project as a subcontractor. In a letter dated April 11,201 t, Maxicrete states that it
provided Goodland with a proposal that reflected their "thorough communication" on the
issue. In the letter, Maxicrete confirms that Goodland intends to perfqrm the concrete
base work for the playground rubber surface. Maxicrete also confirms that it agreed
with Goodland to perform the rigid paving and walls concrete work, excluding the
concrete base work. A copy of this letter is attached for your reference.

Goodland listed Maxicrete as a subcontractor in its. bid. For the portion of work
Maxicrete would perform, Goodland put "Concrete~ - partial." Despite Maxlcrete and
Goodland having an agreement as to the scope of concrete work to be performed by
Maxicrete, Albanese complains that Goodland "could have better d~fined the ’portion"0f

200 East Santa Clara Street, 16t~ Floor Tower, San Jos~, CA 95113-1905 tel (408) 535-1900fitx (408) 998-3131

754t02,d00
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work" to be performed by Maxicrete and that Goodland’s bid should be rejected on this
basis as non-responsive,

Contrary to Albanese’s protest, Goodland’s description, of the "portion" of the work to be
performed by Maxicrete is sufficient to meet the requirements of Section 2-’1 .’ISA of the
San Jose Standard Specification. In relevant part, Section 2-1.15A requires each
bidder to set forth in its bid proposal:

¯ The portion of the workwhich will be done by each
subcontractor ..... The Contractor shall list only one
subcontractor for each portion of the work as defined by the
Contractor in their proposal,

(Emphasis added.) The above quoted language is materially the same as the language
contained in Public Contract Code Section 4104(b) of the California. Subletting and
Subcontracting Fair Practices Act.

Neither Section 2-1.15A nor Section 4104(b) requires any specific level of detail when
describing the "portion" of work to be performed b.y a subcontractor. Beyond stating that
"portion" does not require bidders to specify the percentage of work to be performed by
a subcontractor, courts have provided little relevant guidance on this issue, (See,
Valley Crest Landscape, h~c. v, City Counci1(1996) 4t CaI,App.4fh 1432.)

In determining what constitutes a reasonable description of the "portion" of work to be
performed by a.subcontractor, consideration should be given to construction industry
standards and practice. Bidders typically receive many proposals from subcontractors -
some just minutes before the deadline for submitting bids. Bidders commonly maintain
contact with a person located near where the bid Is to be submitted for the purpose of
making last-minute adjustments to the bid. Bidders often list subcontractors tentatively
and leave blanks on the subcontractor listing forms so that they can more easily make
last minute adjustments. In this bidding environment, requiring bidders to provide a
detailed description of the "portion" of work is not reasonable, The accepted practice is
to. use one or two generic words to describe the "portion" of work. The generic words
used often varies by bidder and by project. The way that Goodland listed the
description of work to be performed by Maxicrete is consistent with the kind of generic
language generally used by bidders.

The underlying purpose of the subcon.tr.actor listing requirements is to protect
subcontractors and public entities issuing bids from unscrupulous bid shopping by
contractors. The generic, one or two word descriptions typically used by bidders further
this purpose by putting t.he public entity on notice of which subcontractor(s) the bidder
has a duty to use and in what general area of work. For example, the language used by
Goodland, sufficiently informs the City that Goodland must use Maxicrete for ~ portion
of the concrete work. Having designated Maxicrete, Goodland can not substitute

754t02,d0c
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another subcontractor unless the City consents and one of the reasons to allow -
substitution exists. (See, E,F. Brady Co. v. M.H. Golden Co. (1997) 58 Cal.App.4th
182.)
Albanese’s protest asserts that the description used by Goodland is too "vague and
ambiguous" tb ensure, the scope of work performed by Maxicrete is the scope intended
at bid time, This assertion misses the point. The actual scope of work that a bidder has
a duty to give to a listed subcontractor is t~ot defined by the .description of the "portion"
of work provided by the bidder on the subcontractor listing form. The actual scope of
work that the bidder must give to a listed subcontractor is defined by the subcontractor’s
bid proposal to the bidder, the acceptance of that bid proposal by ~he bidder, and any
negotiations engaged in by the bidder and subcontractor. (See, Public Contract Code
Section 4107(a)(a); City of San Jose.Standard Specifications Section 2-1.15B1 (a); also
see generally, Golden State Boring & Pipe Jacking, Inc. v. Orange County Water Dist,
(2006) 143 CaI.App.4~h 7’18.)

Albanese contends that if Goodland seeks to substitute a subcontractor for Maxiorete
the City would not have a basis or ability to fairly grant or deny the substitution request.
This contention is wrong. If the actual scope of work to be performed by Maxicrete Is at
issue in a contested substitution request, Good[and and Maxicrete would have to submit
evidence demonstrating that Goodland offered or did not offer to give Maxicrete the
work under the terms and conditions agreed to by the parties at the time that Goodland
submitted its bid. The description of the "portion" of work to be performed by a
subcontractor Is not intended by itself to provide the basis for gr~nting or denying a
substitution request.

Albanese also contends that the description at issue would allow Goodland to press
Maxicrete to reduce its bid price to perform the concrete work and that if Maxicrete
refused to reduce its price Goodland could offer Maxicrete a very small portion of the
required concrete work. This is simply wrong, Goodland Would be in violation of the
subcontractor listing requirements if it offers Maxicrete less than the scope of work that
it has agreed to give Maxicrete. Both the City’s Standard Specifications and the
California Subletting and Subcontracting Fair Practices Act provide a variety of similar
remedies for such violations.

Albanese also incorrectly asserts that Goodland’s description of Maxicrete’s work
violates the requirement against listing, only one subcontractor for each "po.rtion" of
work, Goodland submitted its bid based on Maxicrete performing one "portion" of the .
concrete work and Goodland self-performing another "portion" of the concrete work.
For this reason, Goodland described Maxicrete’s "portlon" of the work as "concrete -
partial."

Albanese’s assertion seems to be based on the premise that only one subcontractor
can be listed for each discrete item of work or trade, e.g., that only one subcontr&ctor

754102.do~
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must do all of the concrete work. However, there is nothing in the City’s Standard
Specifications or the California Subletting and Subcontracting Fair Practices Act that
prohibits a bidder from having multiple contractors perform different parts of a larger,
discrete item of work or trade. TO the contrary, both the City’s Standard Specifications
and the California Subletting and Subcontracting Fair Practices Act express.!y state that
the bidder has theauthority to define the "portion" of work to be performed by a
subcontractor, This recognizes that it is up to the bidder to determine how to divide up
the work in its bid.

Finally, Albanese’s reliance on Bay Cities Paving and Grading, Inc, v. Hensel Phelps
Construction ¯Company (1976) 56 CaI,App,3d 361 is misplaced. The Bay Cities case
did not involve a bid protest like the current situation. The Bay Cities case involved a
situation in which a listed subcontractor was trying to recover damages from the general
c~ntractor. The subcontractor asserted that it was entitled to perform both the
excavation work and the asphalt paving work. The contractor offered the subcontractor
the asphalt work, but not the paving work. The subcontractor refused to perform the
asphalt work if it did not also perform the paving work.

The court determined that the contractor was to have performed the asphalt work and
the subcontractor was to have performed the excavation work. The court also found
that the contractor was willing to let.the subcontractor perform the asphalt work but that
the subcontractor refused. For this reason, the court concluded that there was no
"benefit of the bargain" for the subcontractor to recover, Thus, the court’s discussion of

¯ the Subletting and Subcontracting Fair Practices Act is dicta. It was irrelevant to the
court’s decision.

Moreover, the court’s discussion of the Subletting and Subcontracting Fair Practices Act
focused on the fact that the general contractor listed both itself and the subcontractor on.
the same line on the subcontractor listing form. That.did not happen here.

In short, Albanese’s protest is without merit. To allow bidders to use the subcontractor
listing requirements in the manner suggested by Albanese’s protest would result in
public entities having to engage ir~ endless battles over the appropriateness of the
descriptions of the "portion" of work identified in subcontractor listing forms. Such
battles would do nothing to further the purpose of the subcontractor listing requirements,

754102,doo
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staff intends to proceed with its recommendation to the City Council to reject the bid
protest and award the construction contract for the Project to the low bidder, Goodland.

Very truly yours,

RICHARD DOYLE, City Attorney

KDJ/gds
Attachments

GLENN
St. Deputy City

754102,do0



Jos. J. Albanese, Inc.

~ Co.¢relo Construd[on CQNTRACTORS LICENSE NO, 299880

986 WalshAvenue San[a Clara~ CA 95050.2649 or
P.O. Box (/67 Santa Clara, CA 95052.0667

April 22, 2011

Mr. Harry Freitas, PE, LEED AP
City of San Jose Department of Public Works
200 East Santa Clara St. 5th Floor
San Jose, CA 95113-1905

Via Electronic Mail: Harryl Fre!(as.@.~a~toseca.gov

,.... ,.:=,,....-Re:. Pau!.Moore Park Youth and Tot Lot Renovation... : .’ ¯... ;. : .-.,:. ~.-.: ."~..,: ~.. ..
:.¯. .: , .~.. ePMSProjeetlD:6231 ..... ’-’~.". ....

...... .. Bid Date: Mard~17, 2011 .,....- . ...    .:. ’- :̄
.,....:., ... Bid Protest: 6oodland Landscape Construction, Inc, .

~.i"’:’ ..’ .Dear Mr. Freiths: .... .,,::: :": : .... :’

The, nk you,ahd you]: staff for the eourtesbs extended as we deal with lhls bid pr.o[esi .and ulfimtite .
...... .a .w.ard ofthe Paul MoOre Park Project ("Project.",) Yesterday, I firs.t rei~.eived Goodland ....

’̄ ’I~andscape Construction, lno,’s ("~3oodland") responses to Joseph L’ A. lb.anes°.; l~,’s.("JJA"~ bld
prgtest,

Goodlan~t’s good intentlons notwilhstanding, by listing a "partial" subcontractor and reserving a
per’lion of the designat,ed work for themselves violates the Subletting and $i~bcontraeling Fair
Practices Aet("Aet"), C~d, Pub, Coni, Code § 4100 el, seq, Accordingly, Ooodland’s bid should
be deemed non-responsive and JJA should be awarded the project,

By admittedly listing Maxierete for the concrete and reserving a portion of the work for itself,
Ctoodland frustrated the purpose of the Acl. The Act requires a prime contractor to "list only one
subcontractor for each such portion as is defined by the prtm~ contre~ctor in his or her bid." CaI.
Pub. Cont. Code § 4104 (b). Ooodland’s admitted Intent to award partial concrete to Ma×ierete,
while relaining the right to perform its own concrete, does not fulfill Iho requirements of the Act.

These circumstances are very similg to the circumstances addressed by the court.in Bay Cities
Pavlng & Grading, lnc, v. Hensel Ph¢lps Construction Co,, (1976) 56 Cal, App, 3d 361, In Bay
Cities, Bay Cities submitted a btd to Honsel Phelps for work in conneeti0n with the BAP, T project
in Concord, When submitting its bid, Hensel Phelps listed both itself and Bay Cities as the
subcontractors for the paving and excavating work, ld,

Addressing whether or not this violated the Act, the court held "By designating both itself and
appelhant [Bay Cities] on the same line l,n the designation el’subcontractors, respondent [Hensel
Phelps] frustrated th~ purpose of the listing requirement of lho act." ld, at 365, ~’

Just getting it done safely since 1955





Paul Moore Park YOuth & Tot Lot Renovation Project Rrotes~:

Dear Ms, AiZumi, "i ~ ,

After reviewing the. s~ate, m.en~ .pr0~ided by Goddland L.andscape Ci)ns~ruction~ ~nc,
("GLC.") r.~gardll:~g this matter~ Maxlcr-eLe Conci’ete Consl@u~ton (" .NCC’3 Is I~
agreemeat ~ith th~s s!:aLemel3]:, Prior 1~o subrr{il:ting our bid proposal we had
th.orough communleatlon with GLC regarding our scope of work for ~hts parUi:ut~ir
projec.~, T, hus. ~ lareaso.h why our proposal was itemized a.s shown in A~achment B,
GLC expre~edthey had ~he capadW anO ~he expedende to self-perform t~e
doncrete base,~O~ th~ playground p:rote¢Uve rubbe~ surfacing and MCC ls tn
a mement with .th@ tntent ~o do so,. GLC a, greed to a~ard MCC wl~ a.contra.c~ ~e

’ playground pro~ec~l~e rubbersu~4dn-g,

tf you tlave any fur~her.questlons~, please ¢OhLac~
Ph; (~7QY) 2A.9@,~4g o~ Ema:il Address:

.Gener-al Manager

.Na×lere~e Con¢.re.te,-Cot~struc~ion

F~x..’ 707:¢29:0750



Ms. Susan Aizuroi
City of 8an Jose Publie Works
City Facilities AteNt~tural Servi~s Dl~ctsion
200 E, 8ants Clara Street, 6tu Floor Tower
San Jose, CA 95113 "

April 01, 20tl

RE: Patti Moor£ Park Youth and Tot Lot Renovation
Follow Lip to OoodLanD Landsoap.e Cbnstntotion Letter dated 03/25/2011
Response ~o J,’J Albartese, Ino, Bid Ptot~t .~. t}.er dated 03/23/2011

D̄ear Ms. Mzumi, ’ . .,

¯ /~S a foJlow up tO our Maroh25th leite~ explaining ’.the faots behind ~i~ pa~il Moore .:.. /.." .
- -SubcoNl’aotor listing form we would like to poifit out

Albanese I~o ("JJA") that Goo0LattD Landscape Constl~fion ("OLC") did not
suffioiently designate the portion ofwo~’k ~e Mo,xiorete Cono~ae Construction ("MCC")

¯ would perform is misplaced. The Bid Form line item old.y refers to frigid PaRing arid
Walls. It does not itemize
addition to that, t-he List of Subconffaetors Sheet tho City used.on this partieula~project
did not ask for Dollar Amounts or Percentages of Work by �.ho listed subcontractors,

’ How then given tiffs format couId GI.,C had eonvpyed our described mtentmns, other then
the waywe did?                                                ’ ’"

GLC is currently reviewing a Bid possibility for the City of C.~inpbell who coineidently
references the same City of San Jose Slartdard Specification2-1,5A, as related.to listing,
We are ineludh~g a copy of the 8tojanovieh Family Park Bid Form and Subcontractor
Listing Form, Tldz form, which requh’es the General Contractor ~o list the dollar amoxmts
of eaeMisted subeontraeto~; would eliminate any question, about how much given work
that firm wend perform. Many other publi~ agencies’~tilize this s~me format., The Paul
’Moore 8ubcorxlraetor Listing form did not xeqttire this irdormation.

The JJA protest also deser[bes the various.concrete needs on ~he site, mid would sugges~
that MCC should somehow be responsible for pom".mg all bench~ and playgrotmd
footings. Parks are not built flxat way. Without the exa,lne~s o£the Bid Form that JJA
suggest shouId allow the public or fl~e City to tmderstand fl~e construction means artd
methods of severn overlapping tasks, OLC couldnot have spelled oat our intentions any
better than we did ushag the term "pat~dal’’ after MCC intended potion of work to be
performed. As w.e’explalned in our initial ~esponse, OLC will selfperfoma th~ balance of

¯ the concrete work.                        ’

The JJ.A prot.est question’s the City’s ability to morator ~Le’s subcon, raetor aotivity,
The City has had two labor compliartee employees visit ~hoBramhall Park Frojeot a
rojnimtun of once a week and o~en two finies a week. All of the certified payro.lls can be.

Tel,: 209,835.9956 1 ,- 2455 N, Nagl~e Rd, #402

F~x; 209,835,9554
Tracy. CA g530~¥324



reviewed at any time to con:firm both GLC activity atld all of that of our listed
subcontractors.

The JJA protest ~t~.gest that GLC or arty General Cor~traotor should itemize walls from
bench foo~gs, flatwork from scab slabs, playgrotuld post footings fi’om dtSnking
fotmtain f~)otings all 6rt the Subcontractor Listing Fete. That’s what an. :[to~fized. bid
form would do in det~iI if. the City chose to take ~hat approach, The City ’did not, This
type of job given its size a~.d scope does not require that batense bid form detail,

The J$Aprotes~t fiamlly accuses ~’~,C of having ~ oppgrtt~ty to reduc.e our p~ojeet cost
b~¢ m~b~tuting MCC, GLC has worl~d ~vith M~C f6t t~r~ y~als arm ha~ had great.
~uecess wifl~ their workmanship, ~t~ fifte.en, years GLC has never "DELISTSgD"

¯ that ~ve have li~ed ca the original b~d remus: "GLC~as.h~d to,self perform and complete
some work that troubled subgontractordIieeded h~lp’wtth atidthat"s ~te job of a genera
contractor,

In closhag GLC unde~’z!auds the C~ty’a obligati6fi to ~gure ttte bidd~g process is fair for
the pu,bl[e interest, thus the need to follow ~ip witliall:th~ bi.dde~s cgx~eerns is important,..
GLC respects file process and stt’ongly b .elieyes @e hav~ provided enough inform~ifion¯ provide.d ~:~ity Wit~ the lowest responsive bid,."allowing the City to determitxe that we
given the bid forms 9rgvided aaxd should th~rekb, to be’ awarde, d the contract for iho Paul
Moore PaCk.

D ena Wortham
Pivsider~t



.... ’al     ’ D~b~onCity Faoiiitaes Arohitectu~ Se~ices
200 E. S~ Clm~ Sh’ee% 6~ Floor Tow~.
S~ jose, CA 95113

IvDxeh 25, 2011

Dena Wortham
President

Tel.: 209,835,9956
Fa~: 209.835,95~4

2455 N, Naglee Rd. #402

"[racy, CA 95304-7324







Ms, Susan Aizumi
City of S~n 3"ose, Departm¢nt of Public Works
City Facilities Architectural Services Division
200 E, Santa Clara Street, 6th Floor Tower
San Jose, CA 95113

Via glec..onic Mall and Facsimile_

" Re: Paul Moore Park Youth and Tot Lot Renovatibn
..... CPMS Project ID: 6231

Bid Date- March 17i.20.~ 1
¯.Bid Prot~st: Go~dland L~indscape Constmctiorklnc’

Notice of Intent to Award dated l~lareh 18, 2011

Dear Ms. Ai~umi: .: . ’ :"

theCity’sintenti°nt°awardtheab°ve~eapli°ned’:.~!’
Jo.seph J, Albanese, inc, ("JJA".) protests                           "      "         :,."
project to Ooodl~nd Landscape Construetlon, Ing, ("Ooodland").

JJA protests the award to 13oodland because Goodland’s bid proposal failed to properly-
deslgna~e its subcontractors pursue.at to the Subletting and Subeontraetlug Fatr Practice, s.Aet, .... :
California Public Contract Code section 4100 et, seq. ("Act") as well as the City’~ Standard
Specifications,

As part era responsive bid paokage, both the City Standards and the Act require each bidder
to designate its subcontractor and ~~Whieh will be done by
subcontractor. See Cal. Pub, Cont. Code § 4104 (b) and San Jose Stan~dard Speeificatlon §
1.15A (2) (emphasis added), These standards exist to protect the’ public from bid peddling
and bid shopptng in the context of public works ¢ontra, eting,

In this instaneo, Ooodl~d failed to su~eiently designate the portion of work it intends to
subcontract to its listed concrete contractor, Ooodl~d’s failure derives from the "portion" of
~ork it designated to Maxierete; described as .Concrete-partial." Inasmuch as fioodland
fa~ted to designate an objective scope of work to Maxierete, its bid submission should be
deemed non, responsive and rejected.

The Primo Contractor must D~scrlbe Subeontract~fl Work with Particularity              ..

The statute and,St~nd, ard ~.~rtieul:rit~ requirement serves the underlying purpose of the
reasonable p~xt~e~lataty

Just getting it done safely since 1955



Ms. Susan Alzumi, City of San Jose
Bid Protest.. Paul Moore Park
Marcl121,2011
P~o 2 of 3

Act in many respects. Though the mere listing of a subcontractor does not create a contract,
it d~es create a binding obligation upon the prime contractor to use the listed subcontractor,

In this instance, there are many concrete related scopes of work on the Paul Moore project.
The project requires concrete pavement, concrete ramps, concrete walls, concrete walkways,
concrete bands, concrete sub-slabs, and misodlan~ous eonereto footings, In order to ~reate
the binding obligation dis~uss~ above, it is imperative that the City, M~ioroto, and the
public 9~j~tively ~dorstand Goodhnd’s intention ~ it rdates to this sub~on~a~to~ ~d ,.
p~i¢~l~ scopd of work. Ooodl~d could have avoid~ ~is problem by ~tmply.ldohi~ing,
with r~sonablo p~i~lariW,.what work it meam to d~signato for M~icret~. Ho~¢~L ,.

’ ~". " ’ G0odl~d £~led to define ~e work ~d leaves the Publle, th~ City, and Ma~ieroto..~n¢¢~in ’.
~ to’~d is doing What,                                   "      ’ :~---:~:.: ’.. ~: ’

Absent a Clear Scope of Work the Ci~ ¢mi not Effectively Monitor the Project

With’the given "po~ion" of work undefined, it will be impossible for the’City’ to objee.tively
determine if Goodland is using the listed subcontractor as it tnfdnd~d at bid timo., By.using
vaglJe and imabiguous language, there is no way for the City to,administer the c.9..n.ttac.t.and~
ertsuf’o the scope’of work p~rformed b~, M~icret¢.is the scop~ mt.~p~ted’~t bid ~t.r~.e.:~Eq.ually
ifiapoi’tant, in the event Obodland seeks to substitute a contract6," for Mnxiereto#he City .
would have no basis or abiliiy to .fairly grant or deny the substitu.t.ign request ns required by
the Act,               :                           .:

Furthermore, 0oodland can pre~s Maxierete to reduce its bid price to-perform the eerier.etc. If
Maxicr0te refuses, Goodland can usurp flxe Act and only offer a contract for a very small
portion of the required Cohere.to work and seek a ~ubstltutlon or perform the work itself’. In
this instance, the City would have no way of knowing if Maxlerete received file benefit of its
bargain with Goodland or if some other influence was involved,

Goodlnnd’s Own Actions Introduced tho Ambiguity.

Ooodland had the opportunity to sufficiently describe the portion of work it intended to sublet
to Maxierete and its failtu’e to do so war, rants tho City declaring its bid non-responsive. When
des¢fibtng the "portion" of work to be sube0ntraeted, the primo contractor has discretion to
use appropriate terms, (o.g, concrete pavement versus concrete walls) to sufficiently describe
the work it intends to subcontract. In essence, Goodland had the opportunity to toe clear, it
failed to do so, and now has left a material term in th~ contract open to interpretation.

The Cit~ Should Deem Goodland’s Bid Non-Responsiw.

Because Ooodland violated the Aot and San Jose Standard, it enjoys an unfair advantage over
JjA and other bidders, requiring the City to deem its bid non-responsive. By failing to
identify with any degree of particularity the scope of work it intends to subcontract to
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