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RECOMMENDATION

Report on bids and award of contract for the Paul Moore Park Youth & Tot Lot Renovation
Project No. 6231 to the low bidder, Goodland Landscape Construction, Inc., for the base bid and
Add Alternate No. 1 in the amount of $777,231, and approval of a contingency in the amount of
$39,000. ‘

OUTCOME

Approval of this construction contract will allow for the removal and replacement of play
equipment in the youth and tot lots to provide universally accessible play areas and reduce
maintenance costs.

BACKGROUND

Paul Moore Park, an 8-acre neighborhood park, is in a residential area in central San José on the
southwest corner of Hillsdale and Cherry Avenues and is bordered by streets on all four sides
(map attached). The existing park amenities include: a youth-age play lot, a tot play lot and a
separate swing area; a softball field and tennis and basketball courts; picnic areas; and a
recreation building and restrooms. The Department of Parks, Recreation and Neighborhood
Services (PRNS) recommended the replacement of all play equipment in both the youth and tot
lots due to the high level of maintenance. A separate area for swings is a more recent addition to
the park and in good condition.

In early 2009, the project scope was modified which resulted in universally-accessible youth and
tot lots. Subsequent designs were developed with themed play equipment and resilient rubber
surfacing throughout both play lots. Community meetings were conducted in January and June
0f 2010 to obtain feedback on the project’s design.

The base bid scope of work for the project consists of: demolition of all play equipment in the
youth and tot lots and removal of the wood chip play surfacing in the play areas, including the
swing area; removal of portions of the concrete play area wall; construction of new concrete
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ramps and seat walls; installation of new benches, picnic tables and a shade structure; and
installation of new play equipment in the youth and tot lots and new resilient surfacing in the

youth and tot lots and swing areas.

In addition to the base bid scope of work, there is one add alternate bid item as follows:

Description Bid Amount

| Add Alternate No. 1 Add one accessible spring rider $10,070
Construction is anticipated to begin in August 2011 with completion in January 2012.
ANALYSIS

Bids were opened on March 17,2011 with the following results:

Over/
Add Alt (Under)
Contractor Base Bid No.1 Total Bid Variance  Percent

CF Contracting $900,058 $8,360  $908,418 $22,418 3
(Fairfax)

Calstate Construction 883,200 7,500 890,700 4,700 1
(Fremont) ’

Engineer’s Estimate 878,000 8,000 886,000 - —-

Elite Landscaping 819,250 15,000 834,250 (51,750) (6)
(Clovis)

Robert A. Bothman 821,737 7,592 829,329 (56,671) 6)
(San Jose)

Suarez & Munoz 797,200 7,500 804,700 (81,300) )
(Hayward)

Blossom Valley 792,044 8,215 800,259 (85,741) (10)
(San Jose)

Star Construction 787,500 9,000 796,500 (89,500) (10)
(San Bruno) :

Joseph J. Albanese 770,690 8,000 778,690 (107,310) (12)
(Santa Clara)

Goodland Landscape 767,161 10,070 777,231 (108,769) (12)
(Tracy)

The low bid submitted by Goodland Landscape Construction, Inc. is 12 percent below the
Engineer’s Estimate (EE) of $886,000 and is considered acceptable for the work involved. The
EE was based on trends of high construction costs experienced with this type of project resulting
in anticipated higher costs for site preparation and concrete work. The continued downturn in -
the construction market resulted in the City receiving nine competitive bids.
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Following the bid opening, the City sent a letter to all bidders stating its intention to award the
construction contract to Goodland Landscape Construction, Inc. (GLC). The second low bidder,
Joseph J. Albanese, Inc. (JJA,) submitted a letter to the City protesting the award of contract to
GLC which is attached as Attachment A. The City Attorney’s Office responded in a separate
Jetter to JTA that the protest is without merit. The City Attorney’s letter is attached as '
Attachment B

Based upon the above information, it is the recommendation of staff for the City Council to
award the project to Goodland Landscape Construction, Inc. In accordance with the City’s
standard specifications, the award of contract must be made within 90 days after the bid opening
unless an extension is agreed upon between the Director of Public Works and the bidder. The
90-day time period to award the contract ends on June 15,2011. GLC has been contacted and
has agreed to hold their bid for an additional 30 days.

Council policy provides for a standard contingency of five percent on public park projects.

Approval of the five percent contingency will provide funding for any unanticipated work
necessary for the proper completion and construction of the project. '

EVALUATION AND FOLLOW-UP

The project is currently within budget and on schedule. No additional follow up action with the
Council is expected at this time.

PUBLIC OUTREACH/INTEREST

D Criterion 1: Requires Council action on the use of public funds equal to $1 million or
greater. (Required: Website Posting)

D Criterion 2: Adoption of a new or revised policy that may have implications for public
health, safety, quality of life, or financial/economic vitality of the City. (Required: E-
mail and Website Posting)

D Criterion 3: Consideration of proposed changes to service delivery, programs, staffing
that may have impacts to community services and have been identified by staff, Council or
a Community group that requires special outreach. (Required: E-mail, Website Posting,
Community Meetings, Notice in appropriate newspapers)

This action does not meet any of the criteria listed above. This memorandum will be posted on
the City’s website for the June 21, 2011 Council agenda.

To solicit contractors, this project was listed on the City’s Internet Bid Line and advertised in the
San Jose Post Record. Bid packages for all Department of Public Works construction projects
were provided to various contractor organizations and builder’s exchange.
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COORDINATION

This project and memorandum have been coordinated with the Departments of Parks, Recreation
and Neighborhood Services, and Planning, Building and Code Enforcement, the City Attorney’s
Office and the City Manager’s Budget Office.

FISCAL/POLICY ALIGNMENT

This project is consistent with the Council-approved Budget Strategy, Economic Recovery
section in that it will help to stimulate construction spending in our local economy and create
temporary construction jobs to help lessen the effects of the current economic downturn.

COST SUMMARY/IMPLICATIONS

1.

AMOUNT OF RECOMMENDATION/COST OF PROJECT: $777,231
COST OF PROJECT:

Construction $777,231
Project Delivery , 285,000
Contingency 39.000
Total Project Costs $1,101,231
Prior Year Expenditures $97.458 *
REMAINING PROJECT COSTS $1,003,773

*Prior year expenditures for FY2008-09 and 2009-10 totaling $97,458 were for
feasibility and design phases.

COST ELEMENTS OF AGREEMENT/CONTRACT:

Mobilization, Storm Water Pollution Prevention & Utility Conflict Work $37,500
Demolition, Grading & Drainage 26,780
Asphalt & Concrete Paving and Play Area Walls 48,615
Playground Equipment & Site Furnishings 507,620
Playground Protective Surfacing 156.716
TOTAL CONSTRUCTION CONTRACT AWARD $777,231

SOURCE OF FUNDING: 375 —Parks Trust Fund
388 — Construction and Conveyance Tax Fund: CD 9

OPERATING COST: The proposed operating and maintenance costs for this project have
been reviewed and will have no additional impact on the General Fund other than what is
already budgeted for this facility.
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BUDGET REFERENCE

The table below identifies the fund and appropriations proposed to fund the contract
recommended as part of this memo and remaining project costs, including project delivery,
construction, and contingency costs.

2010-11 Last Budget
Fund | Appn Amt, for Adopted Capital Action
# # Appn. Name RC# Total Appn. Contract Budget (Page) (Date, Ord. No.)
Total Remaining Project Costs $1,003,773
Current Funding Available
375 | 6370 | Paul Moore Park | 158705 $239,000 $150,000 V-574 10/19/2010
Renovation Ord. No. 28829
388 | 6370 | Paul Moore Park | 166175 $863,000 $627,231 V-442 12/14/2010
Renovation Ord. No. 28872
Total Project Funding $1,102,000 $777,231
CEOQA
CEQA: Exempt, PP10-176.
/s/
DAVID SYKES

Acting Director of Public Works

For questions, please contact HARRY FREITAS, DEPUTY DIRECTOR, at 408-535-8300.

MH:jp:sa

Attachments
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ATTACHMENT A

Jos. J. Albanese, Ingc

§ Concerete Construction CONTRACTORS LICENSE NO, 299880 www.llalbanese.com
1§ 986 Walsh Avenue Santa Clara, CA 95050-2649 or . PHONE (408) 727-5700
P.O, Box 667 Santa Clara, CA 95052-0667 FAX (408) 727-0366

March 23, 2011

Ms. Susan Aizumi

City of San Jose, Department of Public Works
City Facilities Architectural Services Division
200 E. Santa Clara Street, 6" Floor Tower
San Jose, CA 95113

Via Electronic Mail and Facsimile

Re:  Paul Moore Park Youth and Tot Lot Renovation
CPMS Project ID: 6231
Bid Date~ March 17, 2011
Bid Protest: Goodland Landscape Construction, Inc.
Notice of Intent to Award dated March 18, 2011

Dear Ms. Aizumi:

Joseph J. Albanese, Inc. (*JJA”) protests the City’s intention to award the above captioned
project to Goodland Landscape Construction, In¢, (“Goadland”).

JJA protests the award to Goodland because Goodland’s bid proposal failed to properly
designate its subcontractors pursuant to the Subletting and Subcontracting Fair Practices Act,
California Public Contract Code section 4100 et, seq. (“Act”) as well as the City’s Standard
Specifications.

As part of a responsive bid package, both the City Standards and the Act require each bidder
to designate its subcontractor and the portion of the work which will be done by each
subcontractor. See Cal. Pub. Cont. Code § 4104 (b) and San Jose Standard Specification § 2-
1.15A (2) (emphasis added). These standards exist to protect the public from bid peddling
and bid shopping in the context of public works contracting.

In this instance, Goodland failed to sufficiently designate the portion of work it intends to
subcontract to its listed concrete contractor, Goodland’s failure derives from the “portion” of
work it designated to Maxicrete; described as “Concrete~partial,” Inasmuch as Goodland
failed to designate an objective scope of work to Maxicrete, its bid submission should be
deemed non-responsive and rejected.

The Prime Contractor must Describe Subcontracted Work with Particularity

The statute and Standard require the ‘portion of work’ to be subcontracted be described with
reasonable particularity. The particularity requirement serves the underlying purpose of the

Just getting it done safely since 1955
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Act in many respects. Though the mere listing of a subcontractor does not create a contract,
it does create a binding obligation upon the prime contractor to use the listed subcontractor.

In this instance, there are many concrete related scopes of work on the Paul Moore project.
The project requires concrete pavement, concrete ramps, concrete walls, concrete watkways,
concrete bands, concrete sub-slabs, and miscellaneous concrete footings. In order to create
the binding obligation discussed above, it is imperative that the City, Maxicrete, and the
public objectively understand Goodland’s intention as it relates to this subcontractor and
particular scope of work, Goodland could have avoided this problem by simply identifying,
with reasonable particularity, what work it meant to designate for Maxicrete, However, -
Goodland failed to define the work and leaves the Public, the City, and Maxicrete uncertain
as to who is doing what.

Absent a Clear Scope of Work the City can not Effectively Monitor the Project

With the given “portion” of work undefined, it will be impossible for the City to objectively
determine if Goodland is using the listed subcontractor as it Intended at bid time. By using
vague and ambiguous language, there is no way for the City to administer the contract and
ensure the scope of work performed by Maxicrete is the scope intended at bid time. Equally
important, in the event Goodland seeks to substitute a coniractor for Maxicrete, the City
would have no basis or ability to fairly grant or deny the substitution request as required by
the Act. ‘

Furthermore, Goodland can press Maxicrete to reduce its bid price to perform the concrete, If
Maxicrete refuses, Goodland can usurp the Act and only offer a contract for a very small
portion of the required concrete work and seck a substitution or perform the work itself. In
this instance, the City would have no way of knowing if Maxicrete received the benefit of its
bargain with Goodland or if some other influence was involved.

Goodland's Own Actions Introduced the Ambiguity.

Goodland had the opportunity to sufficiently describe the portion of work it intended to sublet
to Maxictete and its failure to do so warrants the City declaring its bid non-responsive. When
describing the “portion” of work to be subcontracted, the prime contractor has discretion to
use appropriate terms, (e.g, concrete pavement versus concrete walls) to sufficiently describe
the work it intends to subcontract. In essence, Goodland had the opportunity to be clear, it
failed to do so, and now has left a material term in the contract open to interpretation.

"The City Should Deem Goodland’s Bid Non-Responsive,
Because Goodland violated the Act and San Jose Standard, it enjoys an unfair advantage over

JJA and other bidders, requiring the City to deem its bid non-responsive. By failing to
identify with any degree of particularity the scope of work it intends to subcontract to
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Maxierete, Goodland enjoys the opportunity to reduce its project costs by bid shopping its
conerete price. In the event it gets a better price, it can force Maxicrete to reduce its price or
substitute another subcontractor for Maxicrete. This possibility undermines the objective
public contracting process, the Act, and should not be permitted.

While one may not expect Goodland to actually cagage in the evils deseribed above, evils
sought to be ameliorated by the Act; it is of no consequence. Inasmuch as they their
ambiguous bid allows them (o bid shop or bid peddie, it must be deemed non-responsive.

Sincerely yours,

%gv)n /f INé‘mbel

/&Mevin J. Albonese
Vice President/Chiel Operating Officer
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4 SAN JOSE Office of the Ciiy Attorney
CAPITAL OP SILICON VALLEY RICHARD DOYLE, CITY ATTORNEY
GLENN SCHWARZBACH

Sr, Deputy City Attormey
Direct Line: 408 — 535-1927

May 13, 2011

Kevin J. Albanese

Vice President/Chief Operating Offlcer
Joseph J. Albanese, Inc.

986 Walsh Avenue

Santa Clara, CA 85050-2649

SENT VIA FAX: 408-727-03686

Re: ' Paul Moare Park Youth and Tot Lot Renovation Project (“PrOJect”)
Bid Protest by Joseph J, Albaness, Inc. ("Albanese”)

Dear Mr. Albanese:

This responds to your letters of April 22, 2011 and March 23, 2011 protesting staff's:
recommendation to award the construction contract for the Project to the apparent low
bidder, Goodland Landscape Construction, In¢. (“Goodland”). Your letters are attached
for reference. The sole basis of the protest is Goodland’s description of the portion of

- work to be performed by one of the listed subcontractors. The protest is without merit.

Before submitting Its bid to the City, Goodlanhd and Maxicrete Concrete Construction
("Maxicrete”) cornmunicated regarding Maxicrete performing concrete work on the
Project as a subcontractor. In a letter dated April 11, 2011, Maxicrete states that it
provided Goodland with a proposal that reflected their “thorough communication” on the
issue. In the letter, Maxicrete confirms that Goodland intends to perform the concrete
base work for the playground rubber surface. Maxicrete also confirms that it agreed
with Goodland to perform the rigid paving and walls concrete work, excluding the
concrete base work. A copy of this letter is attached for your reference.

Goodland listed Maxicrete as a subcontractor in its bid. For the portion of work
Maxicrete would perform, Goodland put “Concrete — partial.” Despite Maxlcrete and
Goodland having an agreement as to the scope of concrete work to be performed by |

. Maxicrete, Albanese complains that Goodland “could have better defined the ‘portion’ of

200 East Santa Clara Street, 16™ Floor Tower, San José, CA 95113-1905 tel (408) 535-1900 fix (408) 998-3131

754102.doc
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work” to be performed by Maxicrete and that Goodland'’s bid should be rejected on this
basis as non-responsive.

Contrary to Albanese’s protest, Goodland's description of the “portion” of the work to be
performed by Maxicrete is sufficient to meet the requirements of Section 2-1.15A of the
San Jose Standard Specification. In relevant part, Section 2-1.16A requires each
bldder to set forth in its bid proposal:

-The portion of the work which WI|| be done by each
subcontractor. . . .. The Contractor shall list only one
subcontractor for each portion of the work as defined by the
Contractor in their proposal.

(Emplhasis added.) The above quoted language is materially the same as the language
contained in Public Contract Code Section 4104(b) of the California Subletting and
Subcontracting Fair Practices Act.

Neither Section 2-1.15A nor Section 4104(b) requires any specific level of detail when
describing the “por’uon” of work to be performed by a subcontractor. Beyond stating that
“portion” does not require bidders to specify the percentage of work to be performed by
a subcontractor, courts have provided little relevant guidance on this issue. (Ses,

Valley Crest Landscape, Inc. v. Gity Gouncif (1996) 41 Cal. App. 4% 1432)

In determining what constitutes a reasonahle description of the "portlon” of work to be
performed by a subcontractor, consideration should be given to construstion industry
standards and practice. Bidders typically receive many proposals from subcontractors —
some just minutes before the deadline for submitting bids. Bidders commonly maintain
contact with a person located near where the bid Is to be submlitted for the purpose of
making last-minute adjustments to the bid. Bidders often list subcontractors tentafively
and leave blanks on the subcontractor listing forms so that they can more easily make
last minute adjustments. In this bidding environment, requiring bidders to provide a
detailed description of the “portion” of work is not reasonable, The accepted practice is
to. use one or two generic words to describe the “portion” of work. The generic words
used often varles by bidder and by project. The way that Goodland listed the
description of work to be performed by Maxicrete is consistent with the kind of generic
language generally used by bidders.

The underlying purpose of the subcontractor listing requirements Is to protect
subcontractors and pubhc entities issuing blds from unscrupulous hid shopping by
contractors, The genetic, one or two word descriptions typically used by bidders further
this purpose by puttlng the public entity on notice of which subcontractor(s) the bidder
has a duty to use and in what general area of work. For example, the lahguage used by
Goodland, sufficiently informs the City that Goodland must use Maxicrete for a portion
of the concrete work. Having designated Maxicrete, Goodland can not substitute

754102.doc
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another subcontractor unless the City consents and one of the reasons to allow -
substitution exists. (See, E.F. Braa‘y Co. v. M.H. Golden Co. (1997) 58 Cal.App.4™

182.) -

Albanese’s protest asserts that the dascription used by Goodland is too “vague and
ambiguous” fo ensure the scope of work performed by Maxicrete is the scope intended
at bid time. This assertion misses the point. The actual scope of work that a bidder has
a duty to give to a listed subcontractor is not defined by the description of the “portion”
of work provided by the bidder on the subcontractor listing form. The actual scope of
work that the bldder must give to a listed subcontracior is defined by the subcontractor’s
bid proposal to the bidder, the acceptance of that bid proposal by the bidder, and any
negotiations engaged in by the bidder and subcontractor. (See, Public Contract Code
Section 4107(a)(a); City of San Jose Standard Specifications Section 2-1.15B1(a); also
see generally, Golden State Boring & Pipe Jacking, lno v. Orange Counly Water Dist,
(2006) 143 Cal.App.4" 718.)

Albanese contends that if Goodland seeks to substitute a subcontractor for Maxicrete -
the City would not have a basis or ability to fairly grant or deny the substitufion request.
This contention is wiong. If the actual scope of work to be performed by Maxicrete Is at
issue in a contested substitution request, Goodland and Maxicrete would have to submit
evidence demonstrating that Goodland offered or did not offer to give Maxicrete the
work under the terms and condlitions agreed to by the parties at the time that Goodland
submitted its bid. The description of the “portion” of work to be performed hy a
subcontractor is not intended by itself to provide the basis for granting or denying a
substitution request.

Albanese also contends that the description at issue would allow Goodland to press
Maxicrete to reduce its bid price to perform the concrete work and that if Maxicrete
refused to reduce its price Goodland could offer Maxicrete a very small portion of the
required concrete work. This is simply wrong. Goodland would be in violation of the
subcontractor listing requirements If it offers Maxicrete less than the scope of work that
it has agreed to give Maxicrete. Both the City’s Standard Specifications and the
California Subletting and Subcontracting Fair Practices Act provide a variety of similar
remedies for such violations.

Albanese also incorrectly asserts that Goodland’s description of Maxicrete’s work
violates the requirement against listing. only one subcontractor for each “portion” of
work, Goodland submitted its bid based on Maxicrete pen‘orming one “portion” of the .
concrete work and Goodland self-performing ancther “portion” of the concrete work.
For this reason, Goodland described Maxicrete'’s “portion” of the work as “concrete —

partial.”

Albanese’s assertion seems to be based on the premise that only one subcontractor
can be listed for each discrete item of work or trade, e.g., that only one subcontractor

754102.doc
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must do all of the concrete work. However, there is nothing in the City’s Standard
Specifications or the California Subletting and Sub¢ontracting Fair Practices Act that
prohibits a bidder from having multiple contractors perform different parts of a larger,
discrete item of work or trade. To the contrary, both the City’s Standard Specifications
and the California Subletting and Subcontracting Fair Practices Act expressly state that
the bidder has the authority to define the "portion” of work to be performed by a
subcontractor. This recognizes that it is up to the bidder to determine how to divide up

the work in its bid.

Finally, Albanese’s reliance on Bay Cities Paving and Grading, Inc. v. Hensel Phelps
Construction Company (1976) 66 Cal.App.3d 361 is misplaced. The Bay Cifies case
did not involve a bid protest like the current situation. The Bay Cifies case involved a
situation in which a listed subcontractor was trying to recover damages from the general
contractor. The subcontractor asserted that it was entitled to perform both the
excavation work and the asphalt paving work. The contractor offered the subcontractor
the asphalt work, but not the paving work. The subcontractor refused to perform the
asphalt work if it did not also perform the paving work.

The court determined that the contractor was to have performed the asphalt work and
the subcontractor was to have performed the excavation work. The court also found
that the contractor was willing to let.the subcontractor perform the asphalt work but that
the subcontractor refused. For this réason, the court concluded that there was no
“henefit of the bargain” for the subcontractor to recover. Thus, the court’s discussion of

- the Subletting and Subcontracting Fair Practices Act Is dicta. 1t was irrelevant to the
court’s decision,

Moreover, the court’s discussion of the Subletting and Subcontracting Fair Practices Act
focused on the fact that the general contractor listed both itself and the subcontractor on .
the same line on the subcontractor listing form. That.did not happen here.

In short, Albanese's protest is without merit. To allow bidders to use the subcontractor
listing requirerents in the manner suggested by Albanese’s protest would result in
public entities having to engage in endless battles over the appropriateness of the
descriptions of the "portion” of work Identified in subcontractor listing forms. Such
battles would do nothing to further the purpose of the subcontractor listing requirements.

764102.doc
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Staff intends to proceed with its recommendation to the City Council to reject the bid
protest and award the construction contract for the Project to the low bidder, Goodland.

ks

Very truly yours,

RICHARD DOYLE, City Attorney

& (erad & =a'-'":__v._(!:.:.,,‘__n
GLENN SCHWARZBA!
Sr. Deputy City Attortfey

By:

KDJ/gds
Attachments

754102.doc



Jos. J. Albanese, Inc .
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i 986 Walsh Avenue Sanfa Clara, CA 95050-2649 or PHONE (408) 727-5700
P.O. Box 667 Santa Clara, CA 95052-0667 - FAX (408) 727-0366

April 22, 2011

M, Harry Freitas, PE, LEED AP

City of San Jose Dapartment of Public Works
200 East Santa Clara St, 5" Floor

- San Jose, CA 95113 1905

Vra Flacl; omc Ma:l Harry. Freitas@sanjoseca. goy

- -Re;  Paul Moore Park Youth and Tot Lot Renovation
P CPMS Project 1D: 6231

Bid Date: March 17,2011

Bid Protest: Goodland Landscape Construction, Ine,

- DearMr. Freitas: .

Thank you-and your staff for the courtesies extended as we deal with this bid protest and ultimate .
__award of the Paul Moore Park Praject (“Project.”) Yesterday, I first received Goodland. . .

* Landscape Construction, In¢.’s (“Goodland”) responses to Joseph J. Albimebe lnc 8 (“JJA”) bid
protest. )

Goodland's good intentions notwithstanding, by listing a “partial” subcontractor and reserving a
portion of the designated work for themselves violates the Subleiting and Subcontracting Fair
Practices Act(“Act”), ‘Cal, Pub, Cont. Code § 4100 et. seq. Accordingly, Goodland’s bid should
be deemed non-responsive and JJA should be awarded the project,

By admittedly listing Maxierete for the concrete and rcservmg a portlon of the work for itsalf,

. Goodland frusirated the purpose of the Act. The Act requires a prime contractor to “list only one
subcontractor for each such portion as is defined by the prime contractor in his or her bid.” Cal,
Pub, Cont, Code § 4104 (b). Goodland’s admitted intent to award partiai concrete to Maxicrete,
while retaining the right to perform its own concrete, does not fulfili the requirements of the Act,

‘These circumstances are very similar to the circumstances addressed by the court.in Bay Citles
Paving & Grading, Ine. v. Hensel Phelps Construction Co., (1976) 56 Cal. App. 3d 361, In Buy
Clties, Bay Cities submitted a bid to Hensel Phelps for work in connection with the BART project
in Concord, When submlttmg its bid, Hensel Phelps listed both itself and Bay Cities as the
subcontractors for the paving and excavating work, /d|

Addressing whether ox not this violated the Act, the court held “By designating both itself and

appellant [Bay Citics] on the same line in the designation of subcontractors, réspondent [Hensel
Phelps] frustrated the purpose of the listing requivement of the act.” Jd, at 365, ¢

Just getting it done safely since 1955
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1 Aretterales:Goodiand ‘conld Have bittor defined thie “postion™ of work-fo avoid:this sitwation. - |

1t Jvidl altonnatives 10.use ore .ﬁlQS?Pi?i;ii’éj,tBi‘ﬁ}S','ii'l__ﬂ)'e Spiice prov}:"_gibdi_dr‘a:(hq:’qia 1’91'&1;;{..0 Biétiet
define the scope.of work it intended o subeonitet (o Maerete. Simply puf; Goodland could

tnve ysedesily fedaignized industey térms (o effdetudteins infenl, Fouextibple jL.could have

: 9i'mcc’i.:“v‘hﬂ..exp'o,seﬁ.c‘enere’t::,"‘“'al‘l'.site"-..con'm'éte;;7'~0r some othier ebjestive erminclogy required to

fuxhésithe infent offhe Aet dnd Cliy, équirerients, Coodland did.not, and'by listing marg.than

s

~ viie conirietor for'the porffen oF work Govdlantl dofiteds it vidlated the Act.

- In tlosisig, bespuse Goodland adiitedly listéd more flihi Ste-contacior to priform. the woik it

"+ defined, itviolated the bidding vequivements for the project. (ipodiand?s bid sliotild be rgjocted ds

non-respensive:and the project ghotild be-swarded-to JIA.

Yincerely yours,

o v /‘ ca -“—
Kevin Albghese
Viee BresidenyGhlet Gpprating Officer

- Susan Adzimi, Gity of Saiy Josg
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Mg, 8usan Alzumb .

Clty of San Jose Public Works b
Clty Facilitles Architectural Services Division : "
200 E. Santa Clara Street, 6™ Float Tower '
$ah Jose, CA 95113

0
T

RE:  Paul Moore Park Youth & Tot Lot Renovation Project - Bidl qutésk--‘

Dear Ms. Alzumi,

agreerment with this statement. Priot to

GLC expressed they had the capacity an

" playground protective rubber surfacing.

After reviewing the statement provided by Goodland Landscape Gonstruction, Inc,

(‘GLC") regarding this matter, Maxicrete Conciete Constiuction (*MCC"} Is In -
thorough communication with GLE regarding our scope of work for this particular

projact. Thus the reason why our proposal was ftamizad as shown in Attachiment. B, é

concrete base for the playground protective rubber surfacing and MCC s h
agreament with thelr Intent to do s0, GLC agreed to award MCC with a-contract te
perform the scope of rigid paving and walls excluding the conerete base At the

subraitting our bid proposal we had

d the expetience to self-perform the

T
If you have any further quastions, please contact me at:
Phe (707) 2499747 or Emall Address: dlaz@maxicréte.cor
Respeatfally, %
4
iz o
David Dlaz L
General Manager v ‘
Maxicrete Concrete Construction : {:
Ligerise. 253802 R Fx: 707:420.0750
%‘gizrgggssé)u&széasultezm : :; « Cmall:Maxietet@pachelliot
a L, G




GoodLanD

Landgcape Construction, Ine,

,¢\
[ ) ‘e

Ms. Susan Aizumi April 01, 2011

City of San Jose Public Works ’ '

City Facilities Atchitectural Services Divislon

200 E. Santa Clara Street, 6" Floor Tower

San Jose, CA 95113 . . )

RE: Paul Moore Park Youth and Tot Lot Renovation
Follow Up to GoodLanD Landscape Construction Letter dated 03/25/2011
Response to J .1 Albanese, Inc. Bid Protest Lettor dated 03/23/2011

. Dear Ms. Adzumi,

.+ As afollow up to our March 25" Jetter explaining the facts behind ol Pavl Moore .
" Subconttactor Hsting form we would like to poirit out that the assertion by the Jos. J.
Albanese Ine (“JTA”) that Goodl.anD Landscape Construction (“GLC”) did xot
sufficiently designate the portion of work the Maxiorete Concrete Construction (“MCC”)

would perform is misplaced. The Bid Form line item only refers to Rigid Paving and
Walls. It does not itemize any of the concrete items as many bid forms often do, In -

" addition to that, the List of Subcontractors Sheet the City used on this partioutar project
did not ask for Dollar Amounts or Percentages of Worl by the listed subcontractors.

- ' How then given this format could GLC had conveyed our described intentions other than .
the way we did? ‘ . .

GLC is currently reviewing a Bid possibility for the City of Cainpbell who coincidently

- references the same City of San Jose Standard Specification 2-1,5A, as related fo listing.
We are {ncluding a copy of the Stojanovich Family Paik Bid Form and Subcontractor
Listing Form. This form, which requires the General Contractot to list the dollar amounts
of eachlisted subcontractor, would eliminate any question abowt how much given work,
that fitm would porform. Many other public agencies wiilize this same format, The Paul

Moore Subcondractor Listing form did not tequire this informiation.

The JIA protest also describes the various concrete needs on fhe site, and would suggest
that MCC should somehow be vesponsible for pouting all bench, and playground
footings. Parks are not built that way., Without the exactness afthe Bid Form that JJA
suggest should allow the public or the City to understand the construction means and
methods of several overlapping tasks, GLC could not have spelled out our intentions any
better than we did using the term “pattial” afier MCC intended portion of work fo be
peformed. As we'explained in our initial résponse, GLC will self perform the balance of

the concrete work.

_ The JTA protest question’s the City’s ability to monitor GLC’s subconiractor activity.
The City has had two labox compliance employees visit the Bramhall Park Project a
- minimum of once a week and often two tinies a week. All of the certified payrolls canbe.

© Tel,: 269,835.8956 ' 1 . « 2465 N, Nagles Rd. #402
Fax: 209.835.9654 Tracy, CA 95304~-7324



G

reviowed at any timo to confirm both GLC activity and all of that of our listed
subconiractors.

The JJA protest suggost that GLC or any General Contractor should itemize walls from
bench footings, flatwork from scab slabs, playground post footings from drinking
fountain footings all on the Subcontractor Listing Form. That’s what aniitemized bid
form would do in detail if the City ohose 10 take that approach. The City did not. This
type of job given its size and scope does not require that intense bid form detail,

The JJA protest finally accuses GiC_of having the opportunity to reduce our project cost
by substituting MCC. GLC has worked with MCC for ten years and has had great .
supeess with their workmanship. In fificon yoars GLC has never “DELISTED” any firm,

: that we have listed on the original bid forms. “GLCHas 1ad to-self perforon and complets . .

some work that tronbled subscontractors fieeded help with and that's the job of a general
confractor, e

In closing GLC understands the City’s obligatioh to insure thie bidding process is fair for

the public interest, thus the noed to follow uip with all thi bidders concerns i important, -

GLC respeets the process and strongly believes we have provided enough information
allowing the City to dotermine that we provided theCity with the lowest responsive bid,
given the bid forms provided and should therefore be awarded the contract for the Paul
Moore Park. ST .

© Sincerely,

PDena Wortham R
President )

—



Landscap® construction, tne.

Ms. Susan Alzuind March 25, 2011
City of San Jose Public Works
City Facilities Atchitectural Services Division
200 E. Santa Clara Street, 6™ Floor Tower.
San Jose, CA 95113

RE;  Paul Moore Park Youth and Tot Lot Reénovation o
Response to J. T Albadese, Jnc. Bid Protest Letter dateci_ 03/23/2011

Deat Ms. Alzumi; . - | | | .
" iafrer veviewing the text of theJosoph T Albenede Ine (TTA”) letter of protest dated .
March 23, 2011 for the bid of the Paul MoosePaik Youth and Tot Lot Repovation

_ Project, Goodland Landsoape Consiruction Tri¢ (‘GLC”) hag-the following simple
gxplanation, : T o

We listed Maxiotete Concrete Construction (MCC”) as & partial subcohtractor because
theli quote gave GLC Hlie.opportumity to self perform the slab work underneath the play
surfacing. As the City knows.GLC.1s crirrently-self porforming all the conerste work on
" the Bramhall Park Playlots Renovation, ~Thg Bramhall Park Renovations has essentially

the egact scope as the Pal Moore Park, This puts to-rest any assertions made referencing -~ - . TR

bid peddling. “GLC is quite familiax with California Public Construction Code § 4104 and

* the need to list any firm petforming woré than one half. of oné pereent of the fotal
contiact sum, We did just that ,an‘d‘addiﬁonaﬁy Vised the term "paetial" to clarify the fact
that MCE would be performing all the concrete work except the scab stab berieath the
play surfacing. GLC will self perform the rubber surfacing detailed congrste slab just as
we have on several play surface projects.

We are providing the City of San Jose with the bid day quote from MCC which clearly
itenizes the play sutfacitig detatled conerete scab slab sopdrate from the othér conorste
wotk, Aswith any sibeohiractor listing the General Contractot may chose o self

perforin portions of wotk where they have the iriost experience, That was the decision
GI.C made on the Paul Moore Bid as it was on the Bramhall Park Bid. GLC has often
used {be term, “partial” veside our various listings because of our experience seif

performing many of our ‘Park-related consttuction tasks including play equipment
installation, underground copstruction, shade structure construction and installation,
concrete construction, and grading.

In closing, the JTA protest letter has given no merit given the above referenced facts as o
they are. GLC's bid should therefore be accepted by the City as the lowest responsive
bid. t :

‘D ena Wortham

President

« Tolz 208,035.0950
Fak: 209.835.0654

» 2455 N, Naglee Rd. #402
Tracy, CA 95304-7324



MX{CRETE Profect Name: Pau) Moore Park;rd; Lot L:{enw_aﬁon

T AR

439191 X0

g " Bid Dater 37172011
§ CONCRETE CONSTRUCTION Contact:
LIz, 753862 Phone #:
. Fax F1 . ermall
Detailz Ttem: Descpiption: - : __Qby: Linit: Uixsit Cosk: Total Casts:
& igid Paving and walls [Farm and Pour Only}
SR Concrete walks ' 1,165 f % 5.25 1 4 7.281.25
i . Concrete Transiban Curby 177 IF o 20001 ¥ Z.540.00
310 Play Area ‘el 302 It % 0001 & 7.140.00
3B Concrete Ramp { EXCiCes Harrais) &0 sf 5 200 5 1200006
Concrele Base only © Playground Protsctive Rubber Surfzdng & 739 st % 500 | 3 33,695.00
& -
$ -
g -
4 -
Exchisone: Permits, Survey stzking, Excavaticn, Base Rock, Dernolition f -
Frartic Control, Harcwars, Footings @ Play Shructure, Site Pumishings g -
A %
3 -
yoimlpid: | $ © §2.656.25

Thank you for this oppoYtusiy and please call us with any goesticns hat féu _rﬁight-have.

' Sincerely, o
Max Dizz- President : .

1125 Missour] St Ste 201 Fairfield, G 845336000
SHT2OU @ 1222 P : Phone:  7O7-422-7894 :
’ Fax 707-428-0750 : . 171

b6 "ON

d

{




Mar. 17, 2011 11:50AM Maxicreta . fo. 9944 P 1

MZA}IC'RETE

~ CONCRETE GONSTRUQTIQN
To. . R . ‘me: ‘
Crodiomd LavdSipd, omiis oo Buonzaler.
Fat 307 @2:5«%‘5‘? _ pewm e covex”
Phona . - oo . et By
we P m;m mwmﬁh % oet
et %Wﬁﬂ\ﬂ FAKH 7074290750

Got (edithed CororvR b

_

R erate Conciyth Cenmaron S T ORI TOTADITIE

License d 253882 .o . Fax 707 AZ9.0750
112§ Pissouri 5t. Suite 201 Emalh Mzdoetgpachelnat

Faltfield, €a 94533



,Jos. J. Albanese, Inc . .

B ‘Concrete Construction CONTRACTORS LICENSE NO. 299880 ' " gwwJalbanese.com

i} 986 Walsh Avenue Santa Clara, CA 950502649 or ' PHONE (408) 727-5760

7 2,0, Box 667 Santa Clara, CA 95052-0667 FAX (408) 727-0366
March 23, 2011

Ms, Susan Alzumi

City of San Jose, Depariment of Public Wotks
City Facilities Architectural Services Division
200 E. Santa Clara Street, 6" Floor Tower
Qan Jose, CA 95113

| Via Elqctronib Mail and facsinrilq

‘.Re:' Paul Moore Park Youth and Tot Lot Renovation RN ST

.CPMS Project 1D: 6231 c ‘ PR A r

Bid Date- March 17;2041
. ‘Bid Protést: Goodland Landscape Construction, Inc.
Notice of Intent to Award dated March 18, 2011

Dear Ms. Aizomi:

:, Jogeph J. Albanese, the, (“JJA") protests the City's intention to award the above:captioned:: = .. e B
project to Goodland Landscape Construction, Ine, (“Goodland™). e e

JJA protests the award to Goodland because Goodland's bid proposal failed to property- .-
designate iis subcontractors pursuant o the Subletting and Subcontracting Falr Practices Act,
California Public Contract Code section 4100 et. s¢q. (“Act") as well a8 the City’s Standard
Speeifications. . : co

As part of a responsive bid package, both the City Standards and the Act sequire each bidder
to designate its subcontractor and the portion of the wotk which will be done by each
subcontractor. See Cal. Pub, Cont. Code § 4104 (b) and San Jose Standard Specification § 2«
1.15A (2) (emphasis added). These standards exist to protect the public from bid peddling
and bid shopping in the context of public works contracting.

In this instance, Gondland failed to sufficiently designate the portion of work it intends 1o
subcontract to its listed concrete contractor. Goodland’s failure derives from the “portion” of
work it designated to Maxicrete; described as “Concrete-partial.” Inasmuch as Goodland

failed to designate an objective scope of work 1o Maxicrete, lts bid submission should be
deemed non-tesponsive and rejected.

The Prime Contractor must Describe Subcontracted Work with Particularity

The statute and Standatd require the *portion of work’ to be subcontracted be described with
reasonable partievlatity. The particularity requirement serves the undetlying purpose of the

s

Just getting it done safely since 1955



Ms, Susan Alzumi, City of San Jose
Bid Protest- Paul Moote Park
March 21, 2011

Page2 of 3

Act in many respects. Though the mere listing of a subcontractor does not create a contract,
it does create a binding obligation upon the prime contractor to use the listed subcontractor,

In this Instance, there are many concrete related scopes of work on the Paul Moote project.
The project requires concrete pavement, concrete ramps, concrete walls, concrete walkways,
concrele bands, concrete sub-slabs, and miscellaneous ¢oncrete footings, In order to create

the binding obligation discussed above, it is imperative that the City, Maxicrete, and the

public abjectively understand Goodland's intention as it relates to this subcontractorand . .
particulas scope of work. Goodland could have avoided this problem by simply.identifying,
with reasonable particularity, what work it meant to designate for Maxicrete. Howevei, - -
" Goodland failed to define the work and leaves the Public, the City, and Maxicrete-uncertain

as to'who is doing what, SRS SN
Absent a Clear Scope of Work the City can not Effectively Monitor the Pr&ject

With the given “partion” of work undefined, it will be impossible for the Clty to objectively
determine if Goodland is using the listed subcontractor as it infénded at bid time, By.using .
. vague and ambiguous language, there is no way for the City to administer the contraci and
ensuie the scope of work petformed by Maxicrote. is the scope intended at bid time,- Equally. -
" {npoitant, in the event Goodland seeks to substitute a contractor for Maxicrete,.the City .

would have no basis or ability to fairly grant or deny the substitution request as required by
the Act. ' S SR

" Furthermore, Goodland can press Maxicrete to reduce its bid price to petform the concrete. If
Maxlcrete refuses, Goodland can usurp the Act and only offer a contract for a very small
portion of the required concrete work and seek a substitution or perform the work itself. In
this instance, the City would have no way of knowing if Maxicrete recetved the benefit of its
bargain with Goodland or if some other influence was involved, v .

" Goodland’s Own Actions Iniroduced the Ambiguity.

Goodland had the opportunity to sufficiently deseribe the portion of work it intended to sublet
to Maxicrete and its failure to do so warrants the City declaring its bid non-responsive. When
describing the “portion” of work to be subcontracted, the prime contractor has discretion to
use appropriate terms, (€.g. concrete pavement versus concrete walls) to sufficiently describe
the work it intends to subcontract. In essence, Goodland had the opportunity to be clear, it
failed to do $0, and now has Ief a material term in the contract opsn to interpretation.

The City Should Deem Goodland’s Bid Non-Responsive.
Because Goodland violated the Act and San Jose Standard, it enjoys an unfair advantage over

JJA and other bidders, requiting the City to deem its bid non-responsive. By failing to
identify with any degree of paticularity the scope of work it intends to subconiract to



M Suigat Alzami; @ity of: Bun Jose.
i Peotest= Baul Moore Pk
WMdech 71,2011

Page:3 of 8

filaeiorste,Goodland: erjoysthe. qppermmty to yeduce Hs pmj it eostaby biY sh()ppmg, s
vonavetespries. T the svontdrgets betterprice, itosn foves Mivicstetd fgduge | s pa‘lca ot
gibstituta “‘anotior stibeonttactor TorMax dorete. “This pussibility wndermines-the dhjective
pubtm eoutraotmg progess, fheAst, and ghonklnot, bepenpitted. :

Wil ohe iy nat exgiect (haodland to elunlly engage-In theseylls: d@mlbed whiove, evils.

sovghtae b amalioraied by the. Ackyitisofnd cansequcnce. Tngsiingh ds.they: théii
apalsigons bid 4lidwe Higi 10:bid: élmp OF bxd peddle it inu*st bc daemed uonuxespamawa

S mberely YOS,

%gwn /A liﬁmmia .
&A( avin Iy Albauem »

Viee Prestdent/Chief Operating Offiger






