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m!l~, respond to lost or severely ,’educed rm,ea~ues,
by allowing public eaatities to "roll bac!d’ wages mad
benefits, thus reducing the hnpact of flame lo~es
x*ithout neces~dly reducing se,x4ces or staNrg,
and without faring insok,ency: It is important to
emphasize, however, tha the hw in this aea is not
well dm,doped, and not m’ew fading agen~ is failing
because of an actual fiscal emergent?.

THE PREREQUISITES FOR A
DECLARATION OF FISCAL
EMERGENCY

In Sonoma County Organization of Public Employees ~:
County of Sonoraa,~ the CJLfomia Supreme Court,
fol!owing Bhisddl, ktentified four factors for cour~
to use in detennining wlaether a legislative impair-
ment of a contract will be upbeld in the face of a
Conmact Clause d~qllenge. Fkst, the contract.modb
flat,on must aise out m~ actual emergea~q: Second,
rdief from the connect must be ne<~ay to protect
a basic sodetal interest rather than for the benefit of
a pm~icuIar goup of indMduals. Tied, the modifi-
cation or relief must be appropriately tailored to Ode
emergency itwas designed to address, and the condi-
tions that result must be reaso~able. And finally,
the medification imposed must be temporary and
lhnited to the odgencT that prompted the legislative
response.

Throe factors are not neceg-.saqly absok~m. Shace
BlaisdelI, the U.S. Supreme Court h~ in some cases
upheld contractual impainnen~ without some of
these favors.~ In United Sta~es Trot Company of Neu,
York v. New Jerso;*° the United States Supreme Court
a&a~owledged tl~s sl~ft and stated t~at while "the
e:dscence of an emergency mad d~e limited dura-
tion of a rdief measure ae factors to be assessed in
detem~ining the reasombleness of an impairment, ...
they ~,’mmot be reg~ded as essential in every case.""
The Court establghed a n~, stmadad to evaluate
whether a contract impairment is constitutional,
holdkag that "an impaim~ent laW be constitution~
if it is reasonable mad necessmw" to sen~ an impor~mt
public purpose."~’

Generally, a public entity’s Nadi~N of an emergenq"
necessitating dae impairment of contracts will be
a/ibrded some deference. Needless to sa}; however,
courts will be le.~s deferenti,~l to the deck~ion when it
conskters a public entity’s impairment of its ox~a con-
wacalai obligatxons. As one recent cotu* derision
explained, for an impairment to be considered rea-
sonable and necessay in sud~ cases, tbe public entity
must show that it did not "(i) ’consider impailing
the.., contracts on par wid~ other policy dterna~,es’
or (2) ’impose a drastic impairment when an m~den~
and more mc~{erate course would se~ its purpose
eqtu~y well,’ nor (3) act tmreasonably ’in light of d~e
8un-out3dJ!~_g 0-irculY~S tPa!ces."~

What Constitutes a True Fiscal
Emergency?

One of the dMlenges faced by public entities in
dedadng a fiscal emergency is that there is no
bfight-Jkae rule for detennirdng when drcumstances
jttstii} su& a declaration. While certainly a fisol

emergenq: may cMst before the public enti~, files for
bankt’uptq, or re, aches insolveaaw, coum considering
whed~ a public en~ facto an atonal eme~genq,
l~we v~fid comidemb~ ~ the~ ~menu.

Sm,e~.nl courts have found d~at a sbarp dedine in rev-
enum and the condiment inabfliW m pro~4de
~al ~n4cm co~mtm a ~ em~genq, suNdent
m a~v a pubic en~ty m im~r i~ ox~x con~cmd
ob~ons. For ~ple, in S~>S~4~ Sup~ms
v. N.YC T~t A~q~,*~ the Nay York corn* of
app~ upladd def~ of a wage ~e~e set fo~
~ the ale’s co~ecfive baK~it~g a~eem~g where
~e ci~?s ~ emerg~aq" would haw render~
m~able m ’~rox{de ~en~
or meet im oblations m the holdet~ of ou~ading
sectNfim,"~ and ~fl~ou~ c~ts, it would not have
bema able m PW employee s~m or im vendo~ and
would have defaultd on patnzenm due on other

Similarly, ha Baki~rare Teac]~’rs Union v. Mayor a,~l
Gay of Baki~r~re,~7 the court found d~at Maw reduc-
tions im~x3sed by the city on police mad tea&ers were
reasonable in light of a sI~rp decline in city revenum,
including a significant reduction in state funding.
.Also, ha Buffalo Teacl’ars Federation v. %be, ~ the coal:
hdd that the dty acted hwfully in imposing a wage
freeze on employees after foretasting an increase
in its budget defidt from $7.5 lnii1ion in fiscal yea*
2002a33 to $9_’4-127 million in 200607 mad afrer the
day had already Laid off: 800 tead~ers and 250 a~sis-
treat tm&ers in the preceding four yeas.

In contrast, cotm-s rejecting a declaration of emergen-
c~ bave tended to do so on the founds that emea~
gency is not a "true" emergency mad that a public
agency- has failed to fuIiy eqiore other, less inmtsive
cost sax,~a~g measures. For instance, in Sonon~ C~,mty
Organiza~on of Public Employees v. County of Sonoma,
sup~, the California Supieme Coa~rt found that a 6
percent reduction in revenues adopted in the v.,qke
of Proposition ~3 was insufficient to justify impair.
men* of a county’s contractual obli~tton under
its labor agreemea~t x~irh a union, gix.en d~at the
county’s actions were based on a projeaed 22 percent
reducuon m revenue and the Legislature almost
hnmediatdy re*tuned $5 billion accumulated ha d~e
state’s surplus to local agencies to alleviate the poten-
tial - b~m not realized - effects of Proposkion 13.",-o

The Second Circuit rmd~ed a similar condusion
in Conde!! v. Bre~,"n striking down a fireclay pa?~oll
lag for state employees adopted to address a budget
defldt, es~nated to be $1.005 billio*~- The court
reasoned that the legislature had done nothing to
address the claimed emmgenq, bdore it aught to
"impair~ contract rights to obtain forced lom~s to
the State from its employeed’ mad, ~x4thout exploring
altema~es first, the state could not legitimatdy ~n
a finandal emergenW existed.-"’

Like, e, in Univ~sity of Hawaii Pwfessional Assembb
v. Cayeta~lo,"~ the Ninth Circuit invalidated a state
"pay tag" hw, enacted to address ma estimated budget
shorffalt of $143 million. The court fomad that
other, lesaintmsixe options were avail~Ie, indud-
ing a project to obtain additional fm~ding fi:om the
federal govermnent, further budget restrictions, and

the raising of taxes. Further, the court pointed out
that "Defendants Imew of the budgetaw crisis at
the ~ne the collect~’e bargaining agreement was
n~otiated and as the histor~ of [the pay lag statute]
sho~, prex~ottsly had a~npted to implement a
simfla pay lag plan.’’4 TI~ds authority *night suggest
that a mm tL~cal emergm~cy" must arise out of some
unforeseeable &ain of ~wents occur*lug wall afar the
underlying contracts were negotiated and eaatered
into. Butwe believe that too mu& has been made
of tl-ds agunzent

Not all emergendes occur in an instant, like m~
earthquake. The mnent dec~ne in murdcipal rex: -
enues, accompanied by the dran~atic esmlafion in
benefit costs is not something even public finance
gunm anticipated. Mm%v jmL~licfio~s made Labor
agreements ’on dae way do~%’ anticipafirg that the
alrrent recession would be like others seen before.
Consequel~7, most n~otiated ageements pushed
wage increases off into hter’rvas - not appreda~ag
the it!i ex~nt of the coIIap~ of the housing make*
mad the continuirg inapacts it would have on rev-
enues, or that d~e decline in the maket wouH lead
to the doublh~g of pensiola c&,~ts. Ill shol% fide deter-
ruination that a concessiomq2y ageement was not
’concessionaW enough’ in the end does not mean
the public agents, could or should hax,v anOdpated
the sm,erity of tile problem when it entered into that
agreenlenL

STOCKTON= A CASE STUDY

An excellent exmx~ple of these pfindples ha action is
the cxIrrent ~cal emergenc~ in dze cave of Stoclccon.
The Great Recession that b~an in the falI of 2008
had a particularly dm,,mmting impact on the eco-
llOlI:tiC resources of Stockton. Since the start of the
Great Rectus*on, the city a~w r]xe 1ages* sources Of
rm;enue for its general fired - property axes, sales
and use taxes, and utili¢ user taxes -dedine precipi-
tously, ha some rases by 25 percent or more. The
housing n~rket colhpse led to a 66 percent decline
in medimr Mme sale prices, as weIl as a huge wave of
foreclosures. Unemplqanent~ meanwl’dle, has nealy
doubled¯

While rex.enues declined, the dty faced drmnaticaIly
increasing empIoyment costs. Wages continued to
antiease, driven primmiIy because of fonnuladfiven
raises mad other automatic inflators contained in
the city’s ’dosed’ labor ageements. Pension and
healthcare cosu also rose - and con*brae to rise - at
alanMng rotes.

Because of the decrease itx revenues and the persis-
tent, increashg employment costs, the city faces a
$23 million budget shortfall for fiscal year 2010-11.
The mtimated budget shortfall is projected to vSden
co $27.3 million in fiscal yea 20i b12.

The city had already implemented a x.~dety of cost
reduction measures. It had reduced dt3m’ide staff"
(induding police) by 23 percent, renegotiated several
labor agreements, imposed furlough da>~, instituted
a hiril~ fre~e, mad reduced day operation hours
across many deparmaents. It also had eliminated
maW conmam~ity tx’ograrns and senices.
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But this w:~s not enougl~ Because nearly 80 percent
of the ci~;s general fund budget is a~umble to
ponce mad fire cram, conc~ions ~om th<~ uniom
were nece~ for the civ m dose i~ budget gaps.
De~ite si~cant efform to do m, the dW w~
unable to tea& agreement wi~ the ~ce mad ~e
tu~o~ on conce~iom. ~a Jtme 22, 2010 - ~er
wee~ of con~ued negoOafiom with doe ponce m~d
fke m~ons, and jtmt over one we& before floe dw
w~ required to approve a b~mc~l budget - the dW
council adopted resoluOom ~.ing fl~e dW nmnag~
d~e aufl~ofiw to impme rempo~" me~tr~ on
police and fire bar,hailg uni~ in an effo~ to reduce
cos~ and " 2~close the cW s bt dget gap.

Using its emergency powers, file dry froze fonnula-
dl:ixen raisin for police and fire m~ions and took one
f~e m~& out ofsen{ce. ~e unbm hm’e sued,~
m~d have sought ~bina~on trader their hbor ~m’ee-
men~. ~le fl~e ~gadon ks far from m,er, and no
one would be prmumpmous enough m predict the
outcome, ~ to(~ton s clrGl~lces invo~’e many
aspedt~ ofwha~ prmumab~; should comfimm a m~e
fiscal emergenq< Based onits l~toty ofcost<a~g,
the dW had f~, akemafivm and the t~w it trod -
p*~nafly ~at~ng addifi0ni ponce o~cem - were
unqumfio*~ably dangerous m the pubic heath,
s~ffeW and wel[are. Stilton a~empmd m work ~dth
die UidOi~ and m f~ad ~mmafiv~, but the Uidoi~
would on~ a~e~ to ak~dves E d~e d~ a~ to
~end the untelmble ~bor a~eemen~ ~’en
into the ~mze. ~e ci¢ lind m~en a~empted to
i’mcnues, Nit lost at fl~e poN.

In the fire abicration, the lead case in Stockton, the
firefightm~ have m:gued that the dry cotfld have raid-
ed the workers’ compensation fmxd m~d odwr spedal
~n&, sold prope~,, elimi~ted its m’o assistmlt city
mm~.gers, and taken similar short-tem~ st~ fl~t, it
~e~, might l~ax~ go~en it d~ough d~e 20 lgl 1 ~
~ y~. ~le the dW lms a~ d~ at brat, throe
would lmve on~ dehyed d~e ~m{mble, the uldon’s
fh~m~d~ ~e~ lms countered: "F~@, kic~g a
~ dom~ die road h a p~fe~ly acceptable ~acfice
in public sector budge@~g." It is pre~e~ d~b kind
of myopic ddl~g dmt heIped develop d~ probLm
h~ the ~st place.

OPTIONS FOR AVOIDING FISCAL
EMERGENCIES BEFORE THEY
HAPPEN

The efi~cts of the G,eat Recession will hager for
most Califomia cities and comities, mid the cost of
employee and ~etiree benefits will soar. Phi, some
jmisdictions ~,~ face insok.~ncy. But the questiolr
remains whether, for some, dedaiing a fiscal mneP
genq, is a reasonable last resort before bai~mlptcy.
Many other states have specific prox~ions for dealing
with local f~cal emergencies. Most, however, mrn
local control over to die state. That hardly, seems like
a good or workable solution fbr Caliibmia jttrisdic.
lions, where the state’s fiscal mmaagement makes
even the worst-rm~ local goverrm~ents look like pillars
of t’mandal rectitude.

Another alternative is to address the po~sibil~t3, of
uncertain finandal futures in die collective bagain-
ing agremnents thelr~si’m. For insral~ce, public

agendes could attempt to negotiate prox{sions that
predude incre~es in salaries where tt~e ~nds have
not been certified as available in the budget or by
supplenlental appropriatiol~ Provisions allowing
temporary suspension of cost-of;Iivhag adjusnllents, or
requiring temporalzy h~creases in employee pm’ticipa-
lion hi ftmdhN health and pension benefi~ - or at
doe vcW least, pemiitting a more strean~ned process
for negotiating svch temporm)" dmnges with the
unions - may prow to be a dable option for some
agencies. Public agendes also may wish to coordhaate
their ageements so tlnat daey come up ;(or renc~,al
at the Salne One, thus avoidh~g additional - mad
mfforeseeable - fnatre finandal problems.

In doe meantime, stay tuned. A lot of law on fiscal
emergeucies is likely to get made [n the next few
yearn.

Jonad~n V. Holmnan

Scott Di&ey

Steve Cil~es

* Jonathan V.
Hol~man is a f~t,v:ling
panner of Renne SloshHolrzman Sakai LLP,

the Public Law Crax
He represents bcal
public entities m~d non.
profits across California
in labor and employ.
me~r negotiations am{
on issue~ of Government
Law. K. Scott Dicke~
and Steve Ci "kes are
senic~" counsel u~th the
firn~ They represent dt.
ies, counties, school
t~icts, and non-profits on
a boad range of public
sector law issnes.

Endnotes

Incorporated into the California
Constitution as Article 13A. See http://
~,w.leginfo.ca.gov/.const/.artide_ 13A.

Article I, section 10 of tl~e United States
Constitution, known as the "Contract
Clause," states that "[n]o State sbaI1
pass aw ... [1]aw impairing the Obligation
of Contracts." Article I, section 9 of the
California Constitution similarly provides
that a "law impairing the obligations of
contracts may not be passed."

Manigualt v. Springs, i99 U.S. 473, 480
(1905); see also Hudson Water Co. v.
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McCarter, 209 U.S. 349, 357 (1908)
(Justice Holmes, writing for the Court,
stated: "One whose rights, such as they
are, are subject to state restriction, cannot
remove them from the power of the State
by making a contract about them. The
contract will carry- with it the i~afirmit5, of
the subject mater.").

290 U.S. 473 (1937).

Id. at 439.

310 U.S. 32 (1940).
Id. at 38-39.

23 Cal. 3d 296 (i979).

See Veix, s~pra, 310 U.S. at 3940 (rec-
ognizing that an emergenW need not be
declared and relief measures need not
be temporary for ma impairment to be
deemed constitutional).

431 U.S. i (1977).
Id. at 23 n.19.

hi. at 25.

See University of Hawaii Professional
Assembl~ v. Cayetano, 183 F.3d 1096,
1106 (9th Cir. 1999)(quoting Condell v.
Bress, 983 F.2d 415, 418 (2d Cir. 1993)
("Courts are less deferentiaI to a state’s
judgment of reasonableness and ~aecessity
when a state’s legislation is self.serving
and impairs the obligations of its own
contracts.") (emphasis in original)).

Buffalo Teachers Federation v. Tobe, 464
F.3d 362, 371 (2d Cir. 2006) (quoting
United States Trust Co. of New Je~:sey, 431
U.S. at 30-31).

44 N.Y.2d 101 (1978).
Id. at ill n.3.

6 F.3d 1012 (4th Cir. 1993).

464 F.3d 362 (2d Cir. 2006).
23 Cal. 3d at 310.312.

Id.

983 F.2d 415 (2d Cir. 1993).
Id. at 419-420.

183 F.3d 1096 (9th Cir. 1999).
Id. at 1107.

See the staff reports at http://~*~vw.
stocktongov.coln/clerk!granicusagendas/
citycouncil/20100622.pdf.

See Stockton Firefighters’ Local 456, Intl.
Assn. of Firefighters v. City of Stockton. San
Joaquin County Superior Court Case No.
39-2010-00244326 CU-PT-STK; Stockton
Police Officers’ Assn. v. City of Stockton, San
Joaquin County Superior Court Case No.
39-201.0-00245197 CU-WM-STK.
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