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DISPOSITION AND DEVELOPMENT AGREEMENT 
BETWEEN THE CITY OF SAN JOSE AND 

EDEN HOUSING, INC. 
 

 
 THIS AGREEMENT (“Agreement” ”) is entered into by and between THE 
CITY OF SAN JOSE, (the "City"), and EDEN HOUSING, INC., a California 
nonprofit public benefit corporation (“Developer"), as of March 29, 2011 (the 
“Effective Date”) concerning the Ford Road Supportive Housing Project and the 
Ford & Monterey Family Housing Project. (as hereafter defined). The City and 
the Developer covenant and agree as follows: 
 

I. [§ 100] SUBJECT OF AGREEMENT 
 

 A. [§ 101] Purpose of the Agreement 

 
 The purposes of this Agreement are: (a) to expand the community's 
supply of affordable housing, which housing is located outside a redevelopment 
project area will benefit the San José Redevelopment Agency’s Project Areas in 
San José through the development by Developer of the Site, as defined below, 
with the proposed residential apartments (the “Units”).  The development and 
rehabilitation of the Site for a special needs housing development and a separate 
multifamily rental housing development pursuant to this Agreement (the 
“Projects”) generally described in the Scope of Development (Attachment No. 
3), and the fulfillment generally of the Agreement, are in the vital and best 
interest of the City of San José and the health, safety, morals, and welfare of its 
residents, and in accord with the public purposes and provisions of the applicable 
federal, state and local laws and requirements under which the Projects has 
been undertaken and is being assisted.  
 
 City and Developer agree that the construction of the Projects at the 
earliest possible date will result in an enhancement of the quality of life of the 
present and future residents of the City of San José which otherwise might not 
occur to the same degree or which might not occur at all, or which might occur 
only at a substantially later date in the absence of the assistance by the City.  
Hence, the provisions of this Agreement are acknowledged to be to the mutual 
benefit of Developer and the City.  The affordable housing to be developed on 
the Site will directly benefit the nearby Agency’s Redevelopment Project Areas 
by providing housing stock.  Development of housing at the Site will directly 
benefit San José economically in three ways.  First, for Phase I (as defined 
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below) alone, the Developer expects to pay the City fees up to $600,000 in order 
to proceed with the development process.  Second, total local impacts for 
communities in the area are defined as benefits of the direct construction activity 
itself as well as the impact of local residents who earn money from the 
construction activity and spend part of it within the area.  Third, according to 
National Association of Homebuilders metrics, it is also anticipated that 
proceeding with and completing the development of the Projects will create 30 
local jobs in San José in the first year, directly and indirectly, and 8 local jobs 
each year thereafter.    
 

 B. [§ 102] The Site 

 
 The “Site” consists of certain real property owned by the City which is to 
be groundleased to Developer by the City pursuant to this Agreement (the 
“Property”).  The Site is shown on the “Site Map” which is attached to this 
Agreement as Attachment No. 1.  The Property is an approximately a ,5 acre 
portion (“Phase I”) known as Ford & Monterey Special Needs Housing, plus a 2.5 
acre portion (“Phase II”) known as Ford & Monterey Family Housing, for a total of  
3.01 acres located at the corner of Ford Street and Monterey Road.  Phase I and 
Phase II are generally referred to hereafter as the “Ford Road Supportive 
Housing Project.”  Phase I will be developed first for special needs tenants with 
mental disabilities and Phase II will be developed for family housing at a future 
date by Developer as well, as more specifically set forth in the Method of 
Financing attached hereto as Attachment No. 7, and the Proforma attached 
hereto as Attachment No. 7-A.  The City will enter into a 75-year term 
groundlease with Developer or Ford Road Supportive Housing, Inc., a wholly-
controlled affiliate of Developer, for Phase I.  After the Site has been subdivided 
in accordance with Section 808, City and Developer or an approved assignee of 
Developer for the Phase II, as described in Section 105, will enter into a second 
75-year groundlease for Phase II.  See Section 808 regarding subdivision of the 
Site. 
 

 C. [§ 103] Parties to the Agreement 

1. [§ 104] The City 

 
 The City is a municipal corporation, exercising governmental functions and 
powers as a Charter City.  
 
 The principal office of the City is located at 200 East Santa Clara Street, 
San José, California 95113. 



RD: MDC 

 
 - 3 - 
Ford Road DDA 
T-8908.003/723910 
Council Agenda:  3/29/11 
Item No.:  4.3(b) 
DRAFT – Contact the Office of the City Clerk at (408)535-1260 or CityClerk@sanjoseca.gov 
for final document 

 
 "City" as used in this Agreement includes the Redevelopment Agency of 
the City of San José and any assignee of or successor to its rights, powers and 
responsibilities. 
 

2. [§ 105] The Developer 

 
 For Phase I, the Developer is Eden Housing, Inc.  The City hereby 
approves the assignment of Developer’s rights under this DDA to Ford Road 
Supportive Housing, Inc., a nonprofit public benefit corporation wholly-controlled 
by Eden Housing, Inc.  For Phase II, the developer will be a limited partnership 
formed for tax credit financing purposes, whose general partner is a controlled 
affiliate of Developer.  The principal office of the Developer is located at 22645 
Grand Street, Hayward, California 94541. 
 

3. [§ 106] Prohibition against Change in Ownership 
Management and Control of Developer 

 
 The Developer recognizes that, in view of  
 
  (a) the importance of the Projects to the general welfare of the 
community; 
 
  (b) the public aids that have been made available by law and by 
the government for the purpose of making the Projects possible; and 
 
  (c) the fact that a change in ownership or control of the 
Developer or of a substantial part thereof, or any other act or transaction 
involving or resulting in a significant change in ownership or control of the 
Developer or the degree thereof, is for practical purposes a transfer or disposition 
of the property then owned by the Developer; the qualifications and identity of 
Developer, and its principals, are of particular concern to the community and the 
City.  The Developer further recognizes that it is because of those qualifications 
and identity that the City is entering into this Agreement with the Developer.  No 
voluntary or involuntary successor in interest of Developer shall acquire any 
rights or powers under this Agreement except as expressly set forth in Section 
105. 
 
 For the reasons cited above, the Developer represents and agrees for 
itself and any successor in interest that prior to the issuance of a Certificate of 
Compliance by the City pursuant to Section 322 of this Agreement, the 
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Developer shall not assign all or any part of this Agreement without the prior 
written approval of the City, which approval shall not be unreasonably withheld.  
Pursuant to the terms of this Agreement, this Agreement may be terminated by 
the City if there is any significant change (voluntary or involuntary) in the 
Developer prior to the completion of the development of the Site, as evidenced 
by the issuance by the City of a Certificate of Compliance.  The prohibition 
against transfers set forth in this Section 106 shall apply to Phase I until the 
Certificate of Completion is issued for the special needs rental housing project on 
Phase I.  The prohibition against transfers set forth in this Section 106 shall apply 
to Phase II until the Certificate of Completion is issued for the multifamily rental 
housing project on Phase II. 
 

4. [§107]  Material Obligations; Conditions Precedent  

 
  (a) For purposes of this Agreement, the phrase "Developer's 
Material Obligations" shall mean and include the Developer's obligation to 
perform the following acts subject to, within the times specified, and as required 
by this Agreement, each of which is more  fully described hereinafter:  (a)  to 
prepare, complete and submit to the City for its approval Construction 
Documents as defined in Sections 304 and 305 herein; (b) to submit to the City a 
Project Budget, updates to the Project Budget and evidence of financing 
pursuant to Section 213 for each Phase; (c) to commence and complete 
construction in the manner and within the times specified in this Agreement; (d), 
and (e) to fully execute and comply with the City Loan Documents evidencing the 
two loans from the City in the aggregate amount of $1,430,000 (the “Loans”’).  
The Loan Documents for Phase I are attached hereto as Attachment No. 6, and 
include a Promissory Note secured by a Leasehold Deed of Trust Assignment of 
Rents and Fixture Filing, Leasehold Deed of Trust, Assignment of Rents and 
Fixture Filing, a Loan Agreement, A 75-Year Leasehold Affordability Restrictions, 
a Hazardous Materials Agreement, a Completion Guaranty, a Notice of 
Affordability Restriction, an Assignment of Plans and Specifications, and 
Architect’s Consent and Certification, and to submit to City any and all 
documents to be required at the time of the development of Phase I.  The Loan 
Documents for Phase II shall be in a form substantially similar to those loan 
documents for Phase I, and will include a promissory note, leasehold deed of 
trust, loan agreement, amended and restated affordability restrictions, hazardous 
materials agreement, completion guaranty, Notice of Affordability Restriction, 
Assignment of Plans and Specifications, and Architect’s Consent and 
Assignment, and to submit to City any and all documents to be required at the 
time of the development of Phase II. 
 
  (b) For purposes of this Agreement, the phrase "City's Material 
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Obligations" shall mean the City's obligation to perform the following acts, subject 
to, and when and as required by this Agreement, each of which is more fully 
described hereinafter: (a) subject to the terms and conditions contained herein, to 
ground lease the Phase I portion of the Property to the Developer and the Phase 
II portion of the Property to the Phase II developer as provided herein; (b) to 
review and approve or disapprove pursuant to the terms of this Agreement 
matters or items submitted by Developer for approval under this Agreement, (c) 
to make the Loans to Developer..  
 
  (c) It is expressly understood and acknowledged by the parties 
hereto that any obligation of the Developer or the City referred to in this 
Agreement shall be subject to the satisfaction of any conditions precedent to 
such performance as set forth in this Agreement. 

 

5. [§108]  Schedule of Performance  

 
The parties agree that each has obligations under this Agreement that are 

not shown on the “Schedule of Performance", attached to this Agreement as 
Attachment No. 4, and that the omission or partial omission of these obligations 
from the Schedule of Performance shall in no way relieve the parties of their 
respective obligations nor modify those obligations in any manner.  
 

II. [§200]  DISPOSITION OF THE PROPERTY 
 

 A. [§201]  Lease of the Property 

 
 In accordance with and subject to all the terms, covenants, and conditions 
of this Agreement, in consideration of the Developer's agreement to develop the 
Site (Phase I) as required by this Agreement, the City agrees to groundlease the 
Property to the Developer and Developer agrees to lease the Property from the 
City under the terms set forth in the form of groundlease attached hereto as 
Attachment No 5.  In accordance with and subject to all the terms, covenants, 
and conditions of this Agreement, in consideration of the Developer’s agreement 
to develop the Phase II portion of the Property as required by this Agreement, the 
City agrees to ground lease the Phase II portion of the Property to the Developer 
or an affiliate of Developer (if compatible with the requirements of Developer’s 
lenders) and Developer agrees to lease the Phase II portion of the Property from 
the City under terms to be agreed to between City and Developer to be set forth 
in the form of ground lease similar to that attached as Attachment No. 5. 
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 B. [§202]  Escrow 

 
  (1)   Escrow No. 54605-817881-08 has been opened with North 
American Title Company located at 21060 Redwood Road, Suite 110, Castro 
Valley, CA 94546, in connection with the groundlease of the Site, (the "Escrow 
Agent” or “Title Company"), for the purposes set forth in this Agreement.  This 
Agreement constitutes the joint escrow instructions of the City and the 
Developer, and a duplicate original of this Agreement shall be delivered to the 
Escrow Agent upon the opening of the escrow contemplated by this Agreement.  
 
  (2)   The City and the Developer shall provide such additional 
escrow instructions consistent with this Agreement as shall be necessary.  The 
Escrow Agent is hereby empowered to act under this Agreement, and upon 
indicating its acceptance in writing, delivered to the City and the Developer within 
five (5) days of receipt of a copy of this Agreement, the Title Company shall carry 
out its duties as Escrow Agent hereunder. 
 
  (3)   Upon delivery of the Memorandum of Groundlease 
contemplated by this Agreement to the Escrow Agent by the City pursuant to 
Section 204 of this Agreement, the Escrow Agent shall record the Memorandum 
of Groundlease in accordance with these escrow instructions provided that the 
leasehold possession to the Property can be vested in the Developer in 
accordance with the terms and provisions of this Agreement.  
 
  (4)   The City and the Developer shall deliver to the Escrow Agent 
all funds and documents necessary for each Loan in conformity with, and within 
the times, and in the manner provided in this Agreement. 
 
  (5)   The Developer shall pay in escrow to the Escrow Agent the 
following fees, charges and costs promptly after the Escrow Agent has notified 
the Developer of the amount of such fees, charges, and costs, but not earlier 
than ten (10) days prior to the scheduled date for the close of escrow: 
 

(a)   The amount of the premium for a California Land Title 
Association standard owner’s policy (“CLTA policy”) of title insurance for the 
Property insuring the title to the Property in the face amount of the Loan for each 
Phase;  
 
   (b)   The amount of the premium, in excess of the amount 
deposited into escrow by the Developer under Section 202(5)(a) above, for an 
CLTA owner’s policy plus any additional endorsements required by the 
Developer; and 
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   (c)   One-half (1/2) of any transfer taxes or recording fees, 
if any, arising out the transactions hereunder.  
 
  (6)   The City shall timely and properly execute, acknowledge, 
and deliver the Groundlease for each Phase of the Property along with the 
Memorandum of Groundlease substantially in the form attached hereto as 
Attachment No. 5, delivering to the Developer leasehold possession of the 
Property in accordance with the requirements of this Agreement, together with an 
estoppel certificate certifying that the Developer has completed all acts 
necessary to entitle the Developer to such lease, if such be the fact. 
 
  (7)   The Escrow Agent is authorized to: 
 
   (a)   Pay, and charge the Developer and the City for any 
fees, charges and costs payable by such party pursuant to these instructions.  
Before such payments are made, the Escrow Agent shall notify the City and the 
Developer of the fees, charges and costs necessary to clear title and close the 
escrow. 
 
   (b)   Deliver the appropriate documents to the parties 
entitled thereto when the conditions of the escrow have been fulfilled by the City 
and the Developer. 
 
   (c)   Record any instruments delivered through the escrow 
if necessary or proper to vest title in the Property in the Developer in accordance 
with the terms and provisions of these escrow instructions as contained in this 
Agreement. 
 
  (8)   Any funds received in the escrow shall be deposited by the 
Escrow Agent in a general escrow account with any state or national bank doing 
business in the State of California.  Such funds shall not be combined with other 
funds of the Escrow Agent. 
 
  (9)   The Escrow Agent shall not be obligated to return any such 
money, papers or documents except upon the written instructions of both the City 
and the Developer, or until the party entitled thereto has been determined by a 
final decision of a court of competent jurisdiction. 
 
  (10)   Any amendment to these escrow instructions as contained in 
this Agreement shall be in writing and signed by both the City and the Developer.  
At the time of any amendment the Escrow Agent shall agree to carry out its 
duties as Escrow Agent under such amendment. 
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  (11)   All communications from the Escrow Agent to the City or the 
Developer shall be directed to the addresses and in the manner established in 
Section 801 of this Agreement for notices, demands, and communications 
between the City and the Developer.  Nothing in this Section 202 shall be 
construed to impair or affect the rights or obligations, if any, of the City or the 
Developer to specific performance. 
 
  (12)   The liability of the Escrow Agent under this Agreement is 
limited to performance of the obligations imposed upon it under Sections 202 
through 205, inclusive, of this Agreement. 
 
  (13)   The City shall not be liable for any real estate commissions 
or brokerage fees which may arise from this Agreement.  The City and the 
Developer each represent that it has not engaged any broker, agent, or finder in 
connection with this transaction. 
 

 C. [§203]  Conveyance of Property 

1. [§204]  Conveyance of Leasehold Interest in the 
Property  

 
  (a)   Subject to any mutually agreed upon extensions of time, 
which shall not be unreasonably withheld, and subject to satisfaction of those 
obligations set forth as items 1-5 in the Schedule of Performance, the Property 
shall be conveyed to the Developer (in accordance with the provisions of this 
Section 204), on or prior to the date specified on the Schedule of Performance.  
The City and the Developer agree to perform all acts necessary to grant a 
leasehold possessory interest in the Property in accordance with the foregoing 
provisions and in compliance with the requirements of the Schedule of 
Performance.  
 
  (b)   Possessory interest in the Property shall be delivered to the 
Developer concurrently with the conveyance of the leasehold estate to the 
Property, except that limited Developer access may be permitted before 
conveyance of the leasehold estate as permitted in Section 212 of this 
Agreement. 
 

2.  [§205]  Condition of Title 

 
 Subject to the provisions, covenants, conditions and restrictions applicable 
to the Property or any portion thereof under this Agreement, the City shall convey 
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to the Developer only a leasehold interest and absolutely no interest in the 
underlying fee title interest. 
 

3.  [§206]  Time for and Place of Delivery of Grant Deed 

 
 Subject to any mutually agreed upon extension of time, the City shall 
deposit the Groundlease substantially in the form attached hereto as 
Attachment No. 5, with the Escrow Agent on or before the date established as 
the close of escrow for each of the Loans pursuant to the Schedule of 
Performance. 
 

4.  [§207]  Title Insurance for the Property 

 
 Concurrently with recordation of the recordable Loan Documents and the 
Memorandum of Groundlease, Title Company shall provide and deliver to the 
City a CLTA standard lender’s title insurance policy issued by the Title Company 
insuring the Loan in the full face amount of the Loan for each Phase.  The Title 
Company shall also provide the Developer with a copy of said title insurance 
policy for its records.    
 

5.  [§208]  Taxes and Assessments 

 
 Ad valorem taxes and assessments, if any, on the Property and taxes 
upon this Agreement or any rights thereunder, levied, assessed, or imposed for 
any period commencing prior to conveyance of title shall be paid by the City.  Ad 
valorem taxes and assessments, if any, on the Property and taxes upon this 
Agreement or any rights thereunder, levied, assessed, or imposed for any period 
commencing after closing of the escrow shall be paid by the Developer.  The City 
acknowledges that the Developer shall apply for welfare tax exemption under 
Revenue and Taxation Code Section 214 (f) or (g). 
 

6.  [§209]  Occupants of the Property 

 
 Title to the leasehold estate in the Property shall be conveyed free of any 
possession or right of possession by any third party. The City and Developer 
agree that this Section shall not be interpreted to apply to the rights provided by 
Section 500.  
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7.  [§210]  Condition of the Property 

 
 The groundlease of the Property shall be conveyed in an "as is" condition, 
with no warranty, express or implied, by City as to the condition of the soil, 
geology, or the presence of known or unknown faults.  It shall be the sole 
responsibility of the Developer, at Developer's expense, to investigate and 
determine the condition of the Property.  If the condition of the Property is not 
suitable for the uses to which the Property will be put (including a determination 
by Developer that the existence of Hazardous Substances (as defined below) on 
the Property render the Projects unfeasible), Developer may terminate this 
Agreement prior to delivery of leasehold possession of the Property.  After 
delivery of leasehold possession of the Property, if the conditions are not in all 
respects entirely suitable for the uses to which the Property will be put, then, 
except as provided below, it is the sole responsibility and obligation of the 
Developer to take such action as may be necessary to place the Property in a 
condition entirely suitable for its intended development.  The Developer agrees to 
hold the City harmless from any and all claims by or liability to the Developer, its 
successors or assigns for costs or damages alleged to arise out of the condition 
of the Property or any portion thereof, except for the City’s failure to disclose any 
known condition which a seller of real property is required by law to disclose to 
the buyer of real property.  Provided, however, that this obligation of the 
Developer shall not be imputed to the United States of America, acting by and 
through the Secretary of Housing and Urban Development (hereafter “HUD”) or 
the “HUD Secretary”) in the event that the HUD Secretary becomes a lender of 
Developer and acquires the leasehold estate to the Phase I portion of the 
Property (and all appurtenances thereto) through foreclosure or deed in lieu of 
foreclosure.  Such exemption of the HUD Secretary from the foregoing hold 
harmless protection of the City shall hereafter be referred to as the “HUD 
Immunity”.   
 

D. [§211]  Hazardous Substances 

 
(1)   Hazardous Substances, as used in this Agreement, shall 

include, without limitation, any flammable explosives, radioactive materials, 
asbestos, polychlorinated biphenyls, and chemicals known to cause cancer or 
reproductive toxicity, pollutants, contaminants, hazardous wastes, toxic 
substances or related materials of any kind, except those materials commonly 
and lawfully used in the construction and maintenance of the type of residential 
developments contemplated by this Agreement. 

 
(2)   After delivery of leasehold possession of the Property to 

Developer, Developer agrees to perform and be solely responsible for the clean-
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up of any Hazardous Substances on, in, under or within the Property, and to 
comply with all related provisions of the Scope of Development, at the sole cost, 
risk and expense of Developer. 

 
(3)   After delivery of leasehold possession of the Property to 

Developer, the Developer shall defend, indemnify and hold harmless the City, the 
City and their officers, agents, employees, contractors, and consultants from any 
claims, liability, injury, damages, costs and expenses (including, without limiting 
the generality of the foregoing, the cost of any required clean-up of Hazardous 
Substances, and the cost of attorneys' fees) which may be sustained as the 
result of the presence or clean-up of Hazardous Substances on, in or under the 
Property and which occurred after delivery of title and possession of the Property 
to Developer.  The HUD Immunity shall apply with respect to the foregoing 
indemnification of the City. 
 

 E. [§212]  Preliminary Work  

 
 Prior to the groundlease of the Property, representatives of the Developer  
shall have the right of access to the Property at all reasonable times for the 
purpose of obtaining data and making surveys and tests necessary to determine 
the suitability of the Property (including without limitation reviews relating to 
Hazardous Substances) and to carry out this Agreement.  The Developer shall 
indemnify the City and hold the City harmless for any injury or damages arising 
out of any activity pursuant to this Section.  The HUD Immunity shall apply with 
respect to the foregoing indemnification of the City. 
 

 F. [§213]  Submission of Evidence of Financing 

 
The Developer intends to separately finance each Phase of the Projects.  The 
specific manner of financing each Phase of the Projects is to be determined by 
Developer with the approval of the City based on the submittals herein, which 
approval shall not be unreasonably withheld.   
 

(1)  Not later than the time specified in the Schedule of 
Performance, the Developer shall submit to the City for its review a budget 
detailing all estimated costs for each Phase of the Projects including, but not 
limited to, construction permitting and financing costs and a reasonable 
contingency fund (“Project Budget”).    

 
(2)  Prior to the commencement of construction for each Phase 

of the Projects, but not later than the time specified in the Schedule of 
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Performance, the Developer shall submit to the City for its review an updated 
Project Budget for each Phase and submit to the City for its approval evidence of 
financing for the costs of each Phase.  

 
(3)  All submissions of evidence of financing must be consistent 

with the Project Budget and sufficient to assure the City that adequate funds are 
available.  

 
(4)  Acceptable evidence of financing shall include: (1) an 

unconditional, firm and enforceable commitment by a recognized institutional 
lender, or investor with respect to Phase II, subject only to routine non-
discretionary conditions, or other conditions approved by the City or (2) a certified 
financial statement, or other financial statement or form of financial confirmation, 
in such form reasonably satisfactory to the City.  Other evidence may be 
accepted based on the reasonable discretion of the City.  
 

III.  [§300]  DEVELOPMENT OF SITE 
 

The terms and provisions of this Part III, Section 300 through Section 324, 
shall apply to each Phase separately. 
 

 A. [§301]  Development of Site by the Developer 

1. [§302]  Scope of Development 

 
 The Developer shall develop the Site in accordance with and within the 
limitations established in the Scope of Development (Attachment No. 3) and the 
plans and documents approved by the City pursuant to this Agreement.  For 
purposes of this Agreement, the terms "construct," "develop," "construction," or 
"development" shall mean and refer to the development of the Site as provided in 
the Scope of Development. 
 

2. [§303]  Design Development Drawings 

 
   The City has approved the Developer’s "Design 
Development Drawings".  The Design Development Drawings shall be mutually 
agreed upon between the Developer and the City. 
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3. [§304]  Submission of Construction Documents 

 
  The Developer shall prepare "Construction Documents" for all on-
site and off-site improvements required by the Scope of Development.  The 
Developer shall submit the Construction Documents to the City of San José 
Building Department (“Building Department”), and concurrently submit the 
Construction Documents and related documents for the development of the Site 
to the City. The Construction Documents may be modified as provided in Section 
305. The City shall approve the Construction Documents if they are consistent 
with the Design Documents to be approved and the terms of this Agreement. The 
Construction Documents shall include working drawings, specifications, materials 
boards, and detailed landscaping plans.  The Construction Documents must be 
complete and coordinated in accordance with standard professional practice and 
must be in sufficient detail to obtain a building permit from the Building 
Department and be consistent with the Scope of Development. The Construction 
Documents shall be submitted to the City and Building Department within the 
time(s) set forth in the Schedule of Performance.  The “Final Construction 
Documents” shall be the Construction Documents approved in writing by the 
Building Department.  
 

4. [§305]  City Approval of Construction Documents 

 
  (a) As set forth herein, the City shall have the right of review 
(including, but not limited to, architectural review) and approval of all plans, 
drawings and related documents for the development of the Site which are a part 
of the Construction Documents, including any proposed changes therein.  The 
City’s approval of the Construction Documents and any plans, drawings and 
related documents shall not be unreasonably withheld.  
 
  (b) The City neither undertakes nor assumes nor will have any 
responsibility or duty to Developer or to any third party to review, inspect, 
supervise, pass judgment upon or inform Developer or any third party of any 
matter in connection with the development or construction of the Projects, 
whether with respect to the quality, adequacy or suitability of the plans, any labor, 
service, equipment or material furnished to the Projects, any person furnishing 
the same or otherwise.  Developer and all third parties shall rely upon its or their 
own judgment with respect to such matter, and any review, inspection, 
supervision, exercise of judgment or information supplied to the Developer or to 
any third party by the City in connection with such matter is for the public purpose 
of carrying out redevelopment, including the provision of moderate income 
housing, in accordance with this Agreement, and neither Developer nor any third 
party is entitled to rely thereon. 
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  (c) The final submittal of the Construction Documents shall be 
reviewed by the Building Department and the City; however, after the written 
approval of the Construction Documents by the Building Department, City shall 
have no further right to review or change the Final Construction Documents 
without the prior consent and approval of Developer. 
 
/// 
 
 

5. [§306]  Construction Contract 

 
 Developer shall engage a general contractor for the Projects, acceptable 
to the City which acceptance by the City shall not be unreasonably withheld.   
 

6. [§307]  Land Use Approvals 

 
 The Developer shall develop the Site in accordance with all applicable 
local land use requirements (“Land Use Approvals”), and further agrees that any 
proposed design changes and the Final Construction Documents to be approved 
by the City in accordance with this Agreement shall comply with the Land Use 
Approvals. 
 

7. [§308]  Cost of Construction 

 
 The cost of developing the Site and of constructing all on-site and off-site 
improvements as required by this Agreement shall be borne solely by the 
Developer.  All cost overruns to develop each Phase as described in this 
Agreement shall, subject to the Developer’s right to use the proceeds of the Loan 
and other proceeds from its lenders, be the sole responsibility of the Developer 
and shall be deemed additional equity contributions of Developer. 
 

8. [§309]  Schedule of Performance and Progress 
Meetings 

 
 The Developer shall begin and complete all construction and development 
within the times specified in the Schedule of Performance (Attachment No. 4), 
or within such extensions of such times as may be granted by the City or as 
provided for in Section 805 of this Agreement.  The Schedule of Performance is 
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also subject to revision from time to time as mutually agreed upon in writing by 
and between the Developer and the City. 
 
 The City and Developer shall meet on a regular basis, at least quarterly, 
during construction to review compliance of the construction with the Final 
Construction Documents and the terms of this Agreement.  Necessary changes 
or alterations in the plans will be discussed along with coordination of approval of 
the changes and other pertinent matters.  The City shall have the reasonable 
right to inspect construction as well as the right to accept or reject work found not 
to be in accordance with the Final Construction Documents. 
 

9. [§310]  Indemnification and Insurance  

Without limiting the force and effect of any other indemnity provisions in 
this Agreement, Developer agrees to, and shall, indemnify, protect, defend and 
hold the City and the City and their officers, employees, agents, successors and 
permitted assigns harmless from and against any and all claims, proceedings, 
liabilities, losses, damages, fees, costs, and expenses (including attorney’s fees 
and court costs) arising after the conveyance of the Property from or as a result 
of any accident, injury, loss or damage whatsoever caused to any person or to 
the property of any person (i) which shall occur on the Site, or (ii) which in any 
way arises out of the construction, development, management and/or operation 
of the Projects, including, but not limited to, claims of negligent or defective 
design or construction, regardless of whether any such liability occurs before or 
after the City issues the Certificate of Compliance; notwithstanding the foregoing, 
Developer’s obligations to indemnify and hold harmless exclude only such claim, 
loss or liability to the extent it is due to the negligence or willful misconduct of the 
City and/or City and/or their officers, employees, agents, successors or assigns.  
These indemnity obligations shall survive the termination of this Agreement.  The 
HUD Immunity shall apply to the foregoing indemnification of the City. 
 
 Developer shall have and maintain the insurance policies set forth in the 
Loan Documents.  Additionally, Developer shall be required to name the City and 
the City as additional insureds for purposes of obtaining insurance coverage 
against any claims, proceedings, liabilities, losses, damages, fees, costs and 
expenses (including court costs) arising after the conveyance of the Property 
from or as a result of any accident, injury, loss or damage whatsoever caused to 
any person or to the property of any persons which shall occur on property 
adjacent to the Site which arises out of the construction, development, 
management and/or operation of the Projects.  All policies, endorsements, 
certificates and/or binders shall be subject to the reasonable approval by the Risk 
Manager of the City. 
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 Prior to the commencement of construction on the Site or any portion 
thereof, the Developer shall furnish or cause to be furnished to the City duplicate 
originals or appropriate certificates of bodily injury and property damage 
insurance policies as set forth in the Insurance Requirements and all such 
insurance or bond shall name City and the Redevelopment Agency as additional 
insureds.  The Developer shall also furnish or cause to be furnished to the City 
evidence satisfactory to the City that any contractor with whom it has contracted 
for the performance of work on the Sites carries workers' compensation 
insurance as required by law.   



RD: MDC 

 
 - 17 - 
Ford Road DDA 
T-8908.003/723910 
Council Agenda:  3/29/11 
Item No.:  4.3(b) 
DRAFT – Contact the Office of the City Clerk at (408)535-1260 or CityClerk@sanjoseca.gov 
for final document 

 

10. [§311]  Antidiscrimination During Construction; Equal 
Opportunity 

 
The Developer, for itself and its successors and assigns agrees that in the 

construction of the improvements on the Site provided for in this Agreement: 
 
  (a) The Developer will not discriminate against any employee or 
applicant for employment because of race, sex, color, age, religion, sexual 
orientation, actual or perceived gender identity, disability, ethnicity, or national 
origin.  The Developer will take affirmative action to ensure that applicants are 
employed, and that employees are treated during employment without regard to 
their race, sex, color, age, religion, sexual orientation, actual or perceived gender 
identity, disability, ethnicity, or national origin.  Such action shall include, but not 
be limited to, the following:  employment, upgrading, demotion, or transfer; 
recruitment or recruitment advertising, layoff or termination; rates of pay or other 
forms of compensation; and selection for training, including apprenticeship.  The 
Developer agrees to post in conspicuous places, available to employees and 
applicants for employment, notices to be provided by the City setting forth the 
provisions of this nondiscrimination clause. 
 
  (b) The Developer will, in all solicitations or advertisements for 
employees placed by or on behalf of the Developer, state that all qualified 
applicants for employment will receive consideration for employment without 
regard to race, sex, color, age, religion, sexual orientation, actual or perceived 
gender identity, disability, ethnicity, or national origin. 
 
  (c) The Developer will cause the foregoing provisions to be 
inserted in all contracts for any work covered by this Agreement so that such 
provisions will be binding upon each contractor  and subcontractor, provided that 
the foregoing provisions shall not apply to contracts or subcontracts for standard 
commercial supplies or raw materials. 
 

11. [§312]  Local, State, and Federal Laws 

 
 The Developer shall carry out the construction of the improvements and all 
other work on the Site in conformity with all applicable laws, including all 
applicable federal and state labor standards. 
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12. [§313]  City and Other Governmental City Permits 

 
 Before commencement of any work or improvement upon the Site, the 
Developer shall secure or shall cause to be secured, any and all permits which 
may be required by the City or any other governmental City affected by such 
construction, development or work.  The City shall provide all proper assistance 
to the Developer in securing these permits and certificates.  The Developer shall 
pay such fees as may be required in connection therewith.  The parties 
acknowledge that Developer will seek to obtain the right to construct the Projects 
as described in Attachment No. 3. 
 

13. [§314]  Rights of Access 

 
 Representatives of the City and the City shall have the reasonable right of 
access to the Site without charges or fees, at normal construction hours during 
the period of construction for the purposes of this Agreement, including, but not 
limited to, the inspection of the work being performed in constructing the 
improvements on the Site as provided in this Agreement and interviewing 
workers for the purpose of determining Developer’s compliance with Section 323 
below.  Such representatives of the City shall be those who are so identified by 
the City’s Housing Director.  Such representatives shall attempt to minimize any 
disruption to any construction work being performed during any inspection.  If any 
inspection or interview may be performed during non-working hours, such 
representatives shall use good faith efforts to schedule such inspections and/or 
interviews during non-working hours.  The City and hereby indemnifies and hold 
the Developer harmless for any injury or damages arising out of any activity of 
any such representatives performed and conducted on the Site pursuant to this 
Section. 

 B. [§315]  Prohibition Against Transfer 

 
 (1) Prior to the recordation of the Certificate of Compliance for the 
Project (referred to in Section 322 of this Agreement), the Developer shall not, 
except as permitted by this Agreement, assign or attempt to assign this 
Agreement or any right herein, nor make any total or partial sale, transfer, 
conveyance or assignment of the whole or any part of the Site or the 
improvements thereon, without prior written approval of the City.  This prohibition 
shall not apply to the Site subsequent to the recordation of such Certificate of 
Compliance.  This prohibition shall not be deemed to prevent the granting of 
easements or permits to facilitate the development of the Site or to prohibit or 
restrict the sale for occupancy of all or any of the Units, nor shall it prohibit 
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granting any security interests described in this Agreement for financing the 
acquisition and development of the Site. 
 
 (2) If, contrary to the provisions of this Agreement, the Developer does 
assign this Agreement or any of the rights herein, or does sell, transfer, convey 
or assign any part of the Site or the improvements thereon prior to the completion 
of the Project as evidenced by a Certificate of Compliance, the City shall be 
entitled to the consideration payable for such sale, transfer, conveyance or 
assignment.   
 
 (3) Prior to recordation of a Certificate of Compliance, any proposed 
transferee shall be subject to prior written approval by the City.  Any proposed 
transferee shall have the qualifications and financial responsibility necessary and 
adequate, as determined by the City, to fulfill the obligations undertaken in this 
Agreement by the Developer.  Prior to City approval or disapproval of the 
proposed transfer, the Developer and the proposed transferee shall submit to the 
City, for its review and approval, all instruments and other legal documents 
proposed to effect any such transfer, and a written instrument in a form 
recordable among the land records, binding upon the proposed transferee and its 
successors and assigns and for the benefit of the City, by which the proposed 
transferee shall expressly assume all of the obligations of the Developer under 
this Agreement and agree to be subject to all conditions and restrictions to which 
the Developer is subject. 
 
 (4) In the absence of specific written agreement by the City, no sale, 
transfer, conveyance or assignment of the Site, or approval thereof by the City, 
shall be deemed to relieve the Developer or any other party from any obligations 
under this Agreement. 
 

(5) Notwithstanding the above, Developer shall not be required to seek 
the approval of the City and this Agreement shall not be terminated in connection 
with any assignment or transfer of this Agreement (“Transfer”) to the extent such 
Transfer applies only to Phase II and (i) such Transfer is to any entity in which 
Developer is the managing general partner or the managing member and 
Developer retains control of the day to day operations of such entity; and (ii) the 
transferee has delivered to the City a fully executed Completion Guarantee in the 
form included in Attachment No. 8 executed by Developer.  Developer shall 
provide the City with written notice of any such Transfer. 
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 C. [§316]  Security Financing; Right of Holders 

 
 The terms of this Agreement may be modified by written amendments by 
Developer and City's Housing Director as reasonably necessary for a lender so 
long as such change(s), if any, do not modify or change the substantial rights and 
obligations of the City as set forth in this Agreement. 
 

1. [§317]  No Encumbrances Except Mortgages, 
Leasehold Deeds of Trust, Conveyances and 
Leases Back or Other Conveyance for 
Financing for Development 

 
 Notwithstanding Section 315, mortgages, leasehold deeds of trust, 
conveyances and leaseback, or any other form of conveyance required for 
financing are permitted to encumber the leasehold interest in the Site before the 
recordation of a Certificate of Compliance (referred to in Section 322 of this 
Agreement), for the purpose of securing loans of funds to be used for financing 
the expenditures necessary and appropriate to develop the Site under this 
Agreement.  Any such mortgages, leasehold deeds of trust, conveyances and 
leaseback, or any other form of conveyance shall be subject to the covenants, 
conditions and restrictions applicable to the Site under this Agreement, except 
that any affordable restrictions on the leasehold shall be subordinated to such 
conveyances.  The Developer shall notify the City in advance of any mortgage, 
deed of trust, conveyance and leaseback, or other form of conveyance for 
financing if the Developer proposes to enter into the same before the recordation 
of the Certificate of Compliance.  The Developer shall not enter into any such 
conveyance for financing without the prior written approval of the City, which 
approval the City agrees to give if the conveyance complies with the first 
sentence hereof and any such conveyance is given to a responsible financial or 
lending institution or other acceptable person or entity.  Such lender shall be 
deemed approved by the City unless rejected in writing by the City within ten (10) 
days after the City receives notice of the identity of the proposed lender.  Such 
lender approved by the City shall not be bound by any amendment, 
implementation agreement or modification to this Agreement subsequent to its 
approval without such lender giving its prior written consent. 
 
 The words "mortgage" and "leasehold deed of trust" as used herein 
include all other appropriate modes of financing real estate acquisition, 
construction, and land development. 
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2. [§318]  Holder Not Obligated to Construct 
Improvements 

 
 The holder of any mortgage, deed of trust or other security interest 
authorized by this Agreement ("Authorized Lender") shall in no way be obligated 
by the provisions of this Agreement to construct or complete the improvements 
on the Site or to guarantee such construction or completion.  Nothing in this 
Agreement shall be deemed to permit or authorize any such Authorized Lender 
to devote the Site to any uses, or to construct any improvements thereon, other 
than those uses or improvements provided for or authorized by this Agreement. 
 

3. [§319]  Notice of Default to Mortgage, Leasehold Deed 
of Trust or Other Security Interest Holders: 
Right to Cure 

 
 Whenever the City shall deliver any notice or demand to the Developer 
with respect to any breach or default by the Developer in completion of 
development of the improvements on the Site, the City shall at the same time 
deliver to each holder of record of any mortgage, deed of trust or other security 
interest authorized by this Agreement a copy of such notice or demand.  The City 
will cooperate with any construction or permanent lender to the extent reasonably 
necessary to modify the provisions of this Section 319 to meet the requirements 
of such lender.  Each such holder shall (insofar as the rights of the City are 
concerned) have the right at its option within ninety (90) days after the receipt of 
the notice to cure or remedy any such default and to add the cost thereof to the 
security interest debt and the lien on its security interest.  If such default shall be 
a default which can only be remedied or cured by such holder upon obtaining 
possession, such holder shall seek to obtain possession with diligence and 
continuity through a receiver or otherwise, and shall remedy or cure such default 
within one hundred eighty (180) days after obtaining possession; provided that in 
the case of a default which cannot with diligence be remedied or cured, or the 
remedy or cure of which cannot be commenced, within such one hundred eighty 
(180) day period, such holder shall have such additional time as reasonably 
necessary to remedy or cure such default of the Developer.  Nothing contained in 
this Agreement shall be deemed to permit or authorize such holder to undertake 
or continue the construction or completion of the improvements (beyond the 
extent necessary to conserve or protect the improvements or construction 
already made) without first having expressly assumed the Developer's 
obligations to the City by written agreement satisfactory to the City.  Prior to 
entering into such an agreement, the holder shall submit evidence satisfactory to 
the City that such holder has the qualifications and financial responsibility 
necessary to perform such obligations.  Any such holder that properly completes 
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such improvements shall be entitled, upon written request made to the City, to a 
Certificate of Compliance from the City. 
 

4. [§320]  Failure of Holder to Complete Improvements 

 
 In any case where, six months after default by the Developer in the 
completion of the improvements under this Agreement, the holder of any 
mortgage, deed of trust or other security interest creating a lien or encumbrance 
upon the Site or any portion thereof has not exercised the option (as specified in 
Section 319 of this Agreement) to cure such default, or if it has exercised the 
option has not proceeded diligently to cure such default, the City may purchase 
the mortgage, deed of trust or other security interest by payment to the holder of 
the amount of the unpaid debt, plus any accrued and unpaid interest.  If the 
ownership of the Site has vested in the holder, the City, if it so desires, shall be 
entitled to a conveyance from the holder to the City upon payment to the holder 
of an amount equal to the sum of the following: 
 
  (a) The unpaid mortgage, leasehold deed of trust or other 
security interest  debt at  the time title became vested in the holder (less all 
appropriate credits, including those resulting from collection and application of 
rentals and other income received during foreclosure proceedings). 
 
  (b) All expenses with respect to foreclosure or deed in lieu of 
foreclosure. 
 
  (c) The net expenses, if any (exclusive of general overhead), 
incurred by the holder as a direct result of the subsequent ownership or 
management of the Site, such as insurance premiums and real estate taxes. 
 
  (d) The costs of any improvements made by such holder. 
 
  (e) An amount equivalent to the interest that would have 
accrued on the aggregate of such amounts had all such amounts become part of 
the mortgage or deed of trust debt and such debt had continued in existence to 
the date of payment by the City. 
 

5. [§321]  Right of City to Cure Mortgage, Leasehold 
Deed of Trust, or Other Security Interest 
Default 

 
 In the event of a default or breach by the Developer of a mortgage, 
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leasehold deed of trust or other security interest with respect to the Site (or any 
portion thereof) prior to the completion of development, and the holder has not 
entered into an agreement to assume the Developer's obligations (as provided in 
Section 319 of this Agreement), the City may cure the default prior to completion 
of any foreclosure.  In such event, the City shall be entitled to reimbursement 
from the Developer of all costs and expenses incurred by the City in curing the 
default.  The City shall also be entitled to a lien upon the leasehold of the Site (or 
any portion thereof) to the extent of such costs and disbursements.  Any such 
lien shall be subordinate and subject to mortgages, deeds of trust, or other 
security instruments executed for the sole purpose of obtaining funds to 
purchase and develop the Site as authorized herein. 
 

 D. [§322]  Intentionally Omitted. 

 

 E. [§323]  Prevailing Wages 

 
Developer shall pay, or cause to be paid, prevailing wages, for all 

construction work required under this Agreement.  For the purposes of this 
Agreement, “prevailing wages” means not less than the general prevailing rate of 
per diem wages, as defined in Section 1773 of the California Labor Code and 
Subchapter 3 of Chapter 8, Division 1, Title 8 of the California Code of 
Regulations (Section 16000 et seq.), and as established by the Director of the 
California Department of Industrial Relations (“DIR”), or in the absence of such 
establishment by the DIR, by the City’s Office of Equality Assurance (“OEA”), for 
the respective craft classification.  In any case where the prevailing wage is 
established by the DIR or by OEA, the general prevailing rate of per diem wages 
shall be adjusted annually in accordance with the established rate in effect as of 
such date. Developer shall indemnify and hold the City and Agency harmless 
from any costs, claims, or damages arising from the contractor’s or any 
subcontractor’s failure to pay prevailing wages, including but not limited to, costs 
in investigating or conducting audits. 
 

Developer shall require its construction contractor and subcontractors to 
complete and submit all prevailing wage compliance documentation to OEA.  
Following commencement of construction, Developer shall further require its 
contractor and subcontractors to submit completed certified payroll records with 
each monthly pay request.  The contractor for the construction of the Project 
shall be required to (1) grant the City and Agency  access to the Project site at 
reasonable times for the purposes of enforcing the provisions of this Section; (2) 
provide the City and Agency  with documentation relating to compliance with this 
Section; and (3) indemnify and hold the City and Agency harmless from any 
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costs, claims, or damages arising from the contractor’s or any subcontractor’s 
failure to pay prevailing wages, including but not limited to, costs in investigating 
or conducting audits.  The HUD Immunity shall apply to the foregoing 
indemnification of the City and Agency. 

 F. [§324]  Construction Signs and Project Ceremonies 

 
 The Developer shall provide construction site signs that identify the 
development and give recognition to the City.  The design and text of the signs 
shall be subject to prior review and approval by the City.  The sign must be 
erected on the Site on or before commencement of construction on the Site.  
Developer shall be solely responsible for the cost of all project ceremonies, 
including groundbreaking, pre-opening and opening events.  All such ceremonies 
shall be closely coordinated with City. 
 

IV. [§400]  USE OF THE SITE 

 A. [§401]  Uses 

 
 The Developer covenants and agrees for itself, its successors, its assigns 
and every successor in interest to the Site or any part thereof as follows: 
 

(1)  The Site shall be used in accordance with the provisions of this 
Agreement, the Scope of Development, the City’s General Plan, the City Zoning 
ordinance, the permits issued for the Site, and all plans approved by the City 
pursuant to this Agreement.   

 
(2)   The Site, the improvements thereon and related landscaping and 

common areas shall be maintained in compliance with the San José Municipal 
Code, and all applicable federal, state and local laws and regulations.  

 
Further, the Developer covenants and agrees for itself, its successors, its 

assigns and every successor in interest to the Site or any part thereof that until 
the issuance of a Certificate of Compliance: 

 
B. [§402]  Obligation to Refrain from Discrimination 

 
 The Developer covenants and agrees for itself, its heirs, successors, 
executors, administrators, and assigns, and all persons claiming under or 
through them, that there shall be no discrimination against or segregation of, any 
person or group of persons on account of any basis listed in subdivision (a) or (d) 
of Section 12955 of the Government Code, as those bases are defined in 



RD: MDC 

 
 - 25 - 
Ford Road DDA 
T-8908.003/723910 
Council Agenda:  3/29/11 
Item No.:  4.3(b) 
DRAFT – Contact the Office of the City Clerk at (408)535-1260 or CityClerk@sanjoseca.gov 
for final document 

Sections 12926, 12926.1, subdivision (m) and paragraph (1) of subdivision (p) of 
Section 12955, and Section 12955.2 of the Government Code, or on the basis of 
actual or perceived gender identity in the sale, lease, sublease, transfer, use, 
occupancy, tenure, or enjoyment of the premises herein conveyed, nor shall the 
grantee or any person claiming under or through him or her, establish or permit 
any such practice or practices of discrimination or segregation with reference to 
the selection, location, number, use or occupancy of tenants, lessees, 
subtenants, sublessees, or vendees in the Site.  The foregoing covenants shall 
run with the land. 
 

 C. [§403]  Form of Nondiscrimination and Nonsegregation 
Clauses 

 
All leases, lease, sublease, transfer, use, occupancy, tenure, or enjoyment 

of the Site, or any portion thereof made or entered into by Developer, its 
successors or assigns, shall contain therein the following language: 
 
 (a) Leases:   
 

“The grantee/lessee herein covenants by and for himself or herself, 
his or her heirs, executors, administrators, and assigns, and all persons claiming 
under or through them, that there shall be no discrimination against or 
segregation of, any person or group of persons on account of any basis listed in 
subdivision (a) or (d) of Section 12955 of the Government Code, as those bases 
are defined in Sections 12926, 12926.1, subdivision (m) and paragraph (1) of 
subdivision (p) of Section 12955, and Section 12955.2 of the Government Code, 
or on the basis of actual or perceived gender identity in the sale, lease, sublease, 
transfer, use, occupancy, tenure, or enjoyment of the premises herein conveyed, 
nor shall the grantee or any person claiming under or through him or her, 
establish or permit any such practice or practices of discrimination or segregation 
with reference to the selection, location, number, use or occupancy of tenants, 
lessees, subtenants, sublessees, or vendees in the premises herein conveyed.  
The foregoing covenants shall run with the land." 
     
 (b) In Contracts:  

 
"The contractor herein covenants by and for himself or herself, his 

or her heirs, executors, administrators, and assigns, and all persons claiming 
under or through it, and this contract is made and accepted upon and subject to 
the conditions that there shall be no discrimination against or segregation of any 
person or of a group of persons on account of any basis listed in subdivision (a) 
or (d) of Section 12955 of the Government Code, as those bases are defined in 
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Sections 12926, 12926.1, subdivision (m) and paragraph (1) of subdivision (p) of 
Section 12955, and Section 12955.2 of the Government Code, or on the basis of 
actual or perceived gender identity in the leasing, subleasing, transferring, use, 
occupancy, tenure or enjoyment of the property herein transferred nor shall the 
contractor or any person claiming under or through it establish or permit any such 
practice or practices of discrimination or segregation with reference to the 
selection, location, number, use or occupancy of tenants, lessees, sublessees, 
subtenants, or vendees in the Property.  The foregoing provisions shall be 
binding upon and shall obligate the contractor and any subcontracting parties, 
successors, assigns and other transferees under the contract." 

 

 Notwithstanding the foregoing, with respect to familial status, nothing 
herein shall be construed to apply to housing for older persons, as defined in 
Section 12955.9 of the Government Code nor shall the foregoing be construed to 
affect Sections 51.2, 51.3, 51.4, 51.10, 51.11, and 799.5 of the Civil Code, 
relating to housing for senior citizens. Subdivision (d) of Section 51 and Section 
1360 of the Civil Code and subdivisions (n), (o), and (p) of Section 12955 of the 
Government Code shall apply to this Section 403.  

 

D. [§404]  Effect and Duration of Covenants 

 
 The covenants established in this Agreement shall, without regard to 
technical classification and designation, be binding for the benefit and in favor of 
the City, Developer, their successors and assigns, the City and any successor in 
interest to the Site or any part thereof.  
 

Unless necessarily implied, the covenants and obligations herein shall not 
be merged with the grant deed and shall survive the transfer of the Property and 
the recording of the grant deed.  
 

Following the issuance of a Certificate of Compliance pursuant to Section 
322 of this Agreement, with the exception of Sections 210, 211, and 310, any 
surviving covenants and obligations shall run with the land and not be personal to 
the Developer.  

 E. [§405]  Effect of Violation of the Terms of this Agreement 

 
 The City and the Agency are deemed beneficiaries of the terms and 
provisions of this Agreement and the covenants running with the land, both for 
and in their own right and for the purposes of protecting the interests of the 
community and other parties, public or private, for whose benefit this Agreement 
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and the covenants running with the land have been provided.  The Agreement 
and the covenants shall run in favor of the City and Agency.  The City and 
Agency shall have the right if the covenants are breached, to exercise all rights 
and remedies, and to maintain any actions or suits at law or in equity or other 
proper proceedings to enforce the curing of such breaches to which it or any 
other beneficiaries of this Agreement and covenants are entitled. 
 

 F. [§406]  Intentionally Omitted. 

 
  

V. [§500]  Intentionally Omitted. 

VI. [§600]  FINANCING 

 A. [§601]  Method of Financing Development 

 
 The development of Phase I and Phase II shall be financed by as set forth 
in the Method of Financing attached hereto as ATTACHMENT No. 7. 

VII. [§700]  DEFAULTS, REMEDIES AND TERMINATION 
 

From and after the Property is subdivided and conveyed to each separate 
Developer (Ford Road Supportive Housing, Inc. with respect to Phase I and to 
the limited partnership with respect to Phase II), the terms and provisions of this 
Part Vii, Section 700 through Section 708, shall apply to each Developer and 
Phase separately.  A default by the Developer of one Phase shall not be deemed 
a default by the Developer of the other Phase, and the City shall have the right to 
exercise its rights and remedies only against the defaulting Developer and its 
respective interests in the Property. 
 

 A. [§701]  Defaults - General 

 
 Subject to the extensions of time approved by City, failure or delay by 
either party to perform any term or provision of this Agreement, constitutes a 
default under this Agreement. 
 
 The injured party shall give written notice of default to the party in default, 
specifying the default complained of by the injured party and the actions required 
to cure the default.  Delay in giving such notice shall not constitute a waiver of 
any default nor shall it change the time of default. 
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 If the default is not cured by the defaulting party within thirty (30) days 
after service of the notice of default, or in the case of a default which cannot be 
cured within thirty (30) days, the default is not commenced to be cured within 
thirty (30) days after service of the notice of default and is not cured promptly 
within a reasonable period of time after commencement, the defaulting party 
shall be liable to the other party for damages caused by such default, and the 
nondefaulting party, at its option, may institute an action for specific performance 
of the terms of this Agreement. 
 
 Any failures or delays by either party in asserting any of its rights and 
remedies as to any default shall not operate as a waiver of any default or of any 
such rights or remedies.  Delays by either party in asserting any of its rights and 
remedies shall not deprive either party of its right to institute and maintain any 
actions or proceedings which it may deem necessary to protect, assert, or 
enforce any such rights or remedies. 
 

 B. [§702]  Legal Actions 

1. [§703]  Institution of Legal Actions 

 
 In addition to any other rights or remedies, either party may institute legal 
action to cure, correct, or remedy any default to recover damages for any default, 
or to obtain any other remedy consistent with the purpose of this Agreement.  
Such legal actions must be instituted in the Superior Court of the County of Santa 
Clara, State of California, in any other appropriate court in that County, or in the 
Federal District Court for the Northern District of California. 
 

2. [§704]  Applicable Law 

 
 The laws of the State of California shall govern the interpretation and 
enforcement of this Agreement. 
 

3. [§705]  Acceptance of Service of Process 

 
 In the event that any legal action is commenced by the Developer against 
the City and/or Agency, service of process on the City and/or Agency shall be 
made by personal service upon the Mayor of the City and/or the Executive 
Director of the Agency, as applicable, or in such other manner as may be 
provided by law. 
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 In the event that any legal action is commenced by the City and/or the 
Agency against the Developer, service of process on the Developer shall be 
made by personal service upon the Developer, or in such manner as may be 
provided by law, and shall be valid whether made within or without the State of 
California. 
 

 C. [§706]  Rights and Remedies are Cumulative 

 
 Except with respect to rights and remedies expressly declared to be 
exclusive in this Agreement, the rights and remedies of the parties are 
cumulative and the exercise by either party of one or more of such rights or 
remedies shall not preclude the exercise by it, at the same or different times, of 
any other rights or remedies for the same default or any other default by the 
other party. 
 

 D. [§707]  Termination by City 

 
 The City at its option may terminate this Agreement in the event of the 
following: 
 
 (1) If prior to the issuance of a Certificate of Compliance, the 
Developer assigns or attempts to assign this Agreement, or any rights therein, or 
makes or attempts to make any total or partial sale, transfer or conveyance of the 
whole or any part of the Site or the improvements thereon, except as permitted 
by this Agreement. 
 
 (2) If the Developer is in default of any of Developer's Material 
Obligations, as set forth in Section 107, and such default is not cured within the 
times provided in Section 701 herein. 

 E [§708]  Termination by Developer 

 
 Subject to Section 805 of this Agreement, the Developer may terminate 
this Agreement if the City fails to approve the evidence of financing within the 
time provided in the Schedule of Performance. 
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VIII. [§800]  GENERAL PROVISIONS 
 

 A. [§801]  Notices, Demands, and Communications Between the 
Parties 

 
 Formal notices, demands, and communications between the City and the 
Developer shall be sufficiently given if dispatched by registered or certified mail, 
postage prepaid, return receipt requested, to the principal offices of the City and 
the Developer as designated in Section 104 and Section 105 hereof. Such 
written notices, demands, and communications may be sent in the same manner 
to such other addresses as either party may from time to time designate by mail 
as provided in this Section 801. Such notices will be deemed delivered (3) three 
days after they are mailed. 
 

 B. [§802]  Conflict of Interests 

 
 No member, official or employee of the City or the Agency shall have any 
personal interest, direct or indirect, in this Agreement nor shall any such member, 
official or employee participate in any decision relating to the Agreement which 
affects his or her personal interests or the interests of any corporation, 
partnership or association in which he, or she is, directly or indirectly, interested. 
 

 C. [§803]  Warranty Against Payment of Consideration for 
Agreement 

 
 The Developer warrants that it has not paid or given, and will not pay or 
give, any third party any money or other consideration for obtaining this 
Agreement. 
 

 D. [§804]  Nonliability of Officials and Employees 

 
 No member, official, or employee of the City shall be personally liable to 
the Developer or any successor in interest, in the event of any default or breach 
by the City or for any amount which may become due to the Developer or to its 
successor, or on any obligations under the terms of this Agreement.  No officer, 
director, or employee of the Developer shall be personally liable to the City, in the 
event of any default or breach by the Developer or for any amount which may 
become due to the City, or on any obligations under the terms of this Agreement. 
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 E. [§805]  Enforced Delay: Extension of Time of Performance 

 
 Notwithstanding specific provisions of this Agreement, performance by 
either party hereunder shall not be deemed to be in default where delays or 
defaults are due to war; insurrection; strikes; lock-outs; riots; floods; earthquakes; 
fires; casualties; acts of God; acts of the public enemy; epidemics; quarantine 
restrictions; freight embargoes; lack of transportation; governmental restrictions 
or priority; litigation including litigation challenging the validity of this transaction 
or any element thereof; unusually severe weather; inability to secure necessary 
labor, materials or tools; delays of any contractor, subcontractor, or suppliers; 
acts of the other party; acts or failure to act of the City or any other public or 
governmental City or entity (other than that acts or failure to act of the City shall 
not excuse performance by the City); or any other causes beyond the control or 
without the fault of the party claiming an extension of time to perform.  An 
extension of time for any such cause shall be for the period of the enforced delay 
and shall commence to run from the time of the commencement of the cause, if 
notice by the party claiming such extension is sent to the other party within thirty 
(30) days of the commencement of the cause.  Times of performance under this 
Agreement may also be extended in writing by the City and the Developer. 
 

 F. [§806]  Inspection of Books and Records 

 
 The City has the right at all reasonable times to inspect the records of the 
Developer pertaining to the Site and/or the Project as necessary to confirm 
compliance with the terms of this Agreement, including, but not limited to, the 
prevailing wage provisions and the affordability requirements. 

 G. [§807]  Approvals and Time Extension 

 
 Approvals required of the City or the Developer shall not be unreasonably 
withheld and approval or disapproval shall be given within the time set forth in the 
Schedule of Performance or, if no time is given, within a reasonable time.  City's 
Executive Director is authorized to approve and provide time extensions, budget 
modifications, approvals and necessary lender modifications allowed or required 
by this Agreement if, in the Executive Director's sole discretion, such time 
extensions, approvals and modifications are consistent with the provisions and 
intent of this Agreement. 
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 H. [§808]  Subdivision Map 

 
 The Developer shall prepare one or more subdivision maps for the Site as 
required by state law or as a funding condition of another lender for purpose of 
creating and establishing the Phase I and Phase II developments..  The City shall 
cooperate in signing the subdivision map dividing the Property into two separate 
parcels for each of the two Phases contemplated by this Agreement.  The 
subdivision shall occur prior to the construction loan closing for Phase I.  The two 
separate parcels are generally depicted in the Site Map attached as Attachment 
1. 
 

 I. [§809]  Intentionally Omitted. 

 

IX. [§900]  ENTIRE AGREEMENT, WAIVERS AND AMENDMENTS 
 
 This Agreement shall be executed in duplicate originals each of which is 
deemed to be an original.  This Agreement, together with its 8 Attachments, 
constitutes the entire understanding and agreement of the parties. Each said 
Attachment and the above Recitals are hereby incorporated herein.  This 
Agreement integrates all of the terms and conditions mentioned herein or 
incidental hereto, and supersedes all negotiations or previous agreements 
between the parties with respect to all or any part of the Site. 
 
 All waivers of the provisions of this Agreement must be in writing and 
signed by the appropriate authorities of the City and the Developer, and all 
amendments hereto must be in writing and signed by the appropriate authorities 
of the City and the Developer. 

X. [§1000]  TIME FOR ACCEPTANCE OF AGREEMENT BY CITY 
 
 This Agreement, when executed by the Developer and delivered to the 
City, must be authorized, executed and delivered by the City within thirty (30) 
days after the date of signature by the Developer for this Agreement to take 
effect, otherwise, this Agreement shall be deemed voided and shall have no 
effect.   
 

This document is continued on the following page. 
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      “CITY” 

     THE 
CITY OF SAN JOSE, a municipal 
corporation 

 
APPROVED AS TO FORM   

By:  __________________________ 
 
______________________  Name  __________________________ 
Mark DeCastro 
Sr. Deputy City Attorney   Title:  __________________________ 
 
 
 
 

“DEVELOPER” 

EDEN HOUSING, INC., a California 
nonprofit public benefit corporation 

 
      By:  __________________________ 
 
      Name  __________________________ 
 
      Title:  ______________________ 
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DISPOSITION AND DEVELOPMENT AGREEMENT 

 
 
 

By and Between 
 
 

THE CITY 
OF THE CITY OF SAN JOSE 

 
 

and 
 
 

EDEN HOUSING, INC. 
 
 

for the 
 
 

Ford Road Supportive  Housing Project 
(Phase I and II) 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

March 29, 2011 
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ATTACHMENT NO. 1 
 

Site Map 
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ATTACHMENT NO. 2 
 

Legal Descriptions  
 
 

Property 
 
ALL THAT CERTAIN PROPERTY SITUATED IN THE CITY OF SAN JOSE, COUNTY OF SANTA 
CLARA, STATE OF CALIFORNIA, BEING A PORTION OF THE PARCEL DESCRIBED IN THE 
GRANT DEED RECORDED ON MAY 17, 1945 IN BOOK 1264, AT PAGES 64-65, OFFICIAL 
RECORDS OF SANTA CLARA COUNTY, AND BEING MORE PARTICULARLY DESCRIBED AS 
FOLLOWS: 
 
COMMENCING AT THE INTERSECTION OF THE MONUMENT LINES OF MAYLAND AVENUE 
AND FORD ROAD AS SAID AVENUE AND ROAD ARE SHOWN ON THE MAP OF TRACT NO. 
6240 RECORDED ON MAY 11. 1978 IN BOOK 418 OF MAPS, AT PAGES 5-6, RECORDS OF 
SANTA CLARA COUNTY; THENCE ALONG SAID CENTERLINE OF MAYLAND AVENUE N 
60°42’37” W 41.28 FEET TO THE SOUTHEASTERLY BOUNDARY OF SAID TRACT NO. 6240; 
THENCE ALONG SAID SOUTHEASTERLY BOUNDARY S 36°08’44” W 96.12 FEET TO AN 
ANGLE POINT ON SAID TRACT BOUNDARY AND THE POINT OF BEGINNING; THENCE 
ALONG A LINE PARALLEL WITH AND 40.00 FEET DISTANT, MEASURED AT A RIGHT ANGLE, 
FROM THE MONUMENT LINE OF FORD ROAD AS SHOWN ON THE PARCEL MAP 
RECORDED ON MARCH 20, 1989 IN BOOK 597 OF MAPS, AT PAGES 8-9, RECORDS OF 
SANTA CLARA COUNTY, S 36°42’00” W 502.24 FEET TO THE GENERAL NORTHEASTERLY 
LINE OF THE PARCEL CONVEYED TO PACIFIC REAL ESTATE INVESTMENT TRUST BY THE 
STATE OF CALIFORNIA DIRECTOR’S DEED RECORDED ON MARCH 22, 1989 AS DOCUMENT 
NO. 10047036, OFFICIAL RECORDS OF SANTA CLARA COUNTY; THENCE ALONG SAID 
GENERAL NORTHEASTERLY LINE, N 52°27’39” W 215.46 FEET;  THENCE ALONG A TANGENT 
CURVE TO THE RIGHT, CONCAVE NORTHEASTERLY, HAVING A RADIUS OF 40.00 FEET 
AND A CENTRAL ANGLE OF 63°05’16”, FOR AN ARC LENGTH OF 44.04 FEET; THENCE N 
10°37’37” E 95.67 FEET TO AN ANGLE POINT; THENCE N 29°26’17” W 295.01 FEET; THENCE 
ALONG A TANGENT CURVE TO THE RIGHT, CONCAVE SOUTHEASTERLY, HAVING A 
RADIUS OF 30.00 FEET AND A CENTRAL ANGLE OF 90°00’00”, FOR AN ARC LENGTH OF 
47.12 FEET; THENCE N 60°33’43” E 113.00 FEET TO THE GENREAL NORTHEASTERLY LINE 
OF SAID PARCEL (1264 O.R. 64-65) AND THE SOUTHWESTERLY BOUNDARY OF SAID 
TRACT NO. 6240; THENCE ALONG SAID TRACT BOUNDARY, S 29°26’17” E 310.01 FEET; 
THENCE CONTINUING ALONG SAID TRACT BOUNDARY ALONG A TANGENT CURVE, TO 
THE LEFT, CONCAVE NORTHEASTERLY, HAVING A RADIUS OF 50.00 FEET AND A ANGLE 
OF 70°15’04”, FOR AN ARC LENGTH OF 61.31 FEET; THENCE CONTINUING ALONG SAID 
TRACT BOUNDARY N 80°18’39” E 205.97 FEET; THENCE CONTINUING ALONG SAID TRACT 
BOUNDARY ALONG A TANGENT CURVE TO THE LEFT, CONCAVE NORTHWESTERLY, 
HAVING A RADIUS OF 200.00 FEET AND A CENTRAL ANGLE OF 30°46’22”, FOR AN ARC 
LENGTH OF 107.42 FEET TO THE POINT OF BEGINNING. 
 
APN:  678-53-004 
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ATTACHMENT NO. 3 
 

SCOPE OF DEVELOPMENT 
 
 

I. GENERAL PROJECT DESCRIPTION - PHASES I AND II 
 
  
 
IIIII. GENERAL DESIGN REQUIREMENTS 
 
The Developer agrees that the Site shall be developed in accordance with the Land Use 
Approvals specified in Section 307 of this Agreement.  Developer further agrees that 
any proposed design changes and the Construction Documents to be approved by the 
City in accordance with Section 305 of this Agreement shall comply with the Land Use 
Approvals. 
 
The Projects shall conform to the provisions, design criteria, and property development 
standards contained in the Construction Documents and this Scope of Development.  
The residential improvements on the Site shall be designed as rental housing.  Finish 
materials shall be selected for quality and permanence, conveying an intended image of 
an urban character. 
 

All improvements shall be of good architectural quality, the Site shall be well 
landscaped, and Site and improvements shall be effectively and aesthetically designed 
in accordance with the provisions of this Agreement.  Particular attention shall be paid 
to the shape, scale of volume, exterior design and exterior finish of each building.  The 
Developer's plans and specifications shall describe in detail the architectural character 
intended for the Developer's improvements.  The City and the Developer will cooperate 
and direct their consultants, architects and engineers to cooperate so as to ensure the 
continuity and coordination necessary for the proper and timely completion of the 
development of the Projects. 
 
 
IV. PUBLIC IMPROVEMENTS, UTILITIES AND SITE PREPARATION 
 
 The Developer shall provide, or cause to be provided, all public improvements, 
utilities and site preparation necessary or required for the development of the Site 
pursuant consistent with the Development Permits and any other requirements 
identified by the City’s development process.   
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ATTACHMENT NO. 4 

 
SCHEDULE OF PERFORMANCE 

 
 

 
1. Construction Documents for 

Improvements. Developer shall submit 
Construction Documents for  
Improvements to the City and Building 
Department, and apply for the 
required Building Permit.  

 

 
Prior to City approval of  DDA. 
 

 
2. Recording of Memorandum of 

Agreement. Developer and City shall 
execute Memorandum and City shall 
record Memorandum. 

 

 
Within fifteen (15) days after Effective 
Date of  DDA. 

 
3. Construction Documents for 

Improvements. City shall approve or 
make written requests for changes to 
Construction Documents for  
Improvements.  

 

 
Within twenty (20) days after Effective 
Date of  DDA. 
 

 
4. Evidence of Financing & Budget. 
 Developer shall submit to the City the 

budgets and evidence of financing 
described in Section 213(a). City shall 
review and if applicable, approve or 
reject evidence of financing within 
fifteen (15) days of submittal. 

 
Evidence shall be submitted at least 
twenty (20) days prior to the close of 
escrow. 

 
5.  Delivery of Documents to Escrow. City 

and Developer shall deliver to the 
Escrow Agents all documents and 
funds required for the close of escrow. 

 

 
Prior to the close of escrow. 
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6.  Close of Escrow.  The escrow for the 

conveyance of the City property shall 
close. 

 

 
Within thirty (30) days after ____. 
 

 
7.  Commencement and completion of 

Construction of  construction of Phase 
I consistent with approved 
Construction Documents and 
approved Building Permit.. 

 

 
No later than January 31, 2012 with 
completion no later than December 31, 
2012. 
 

 
8. Commencement and Completion of 

Phase II consistent with approved 
Construction Documents and 
approved Building Permit.  

 

 
As requested by Developer and 
approved by City. 

 
9. Submittal of Final Construction 

Documents for Phase I and Evidence 
of Financing for Phase I.  Developer 
shall submit to the City and City Final 
Construction Documents for Phase I of 
the Project, apply for the required 
Building Permit; and submit to City a 
Project Budget and Evidence of 
Financing for Phase I.  

 
By December 31, 2012. 
 
 
 

 
10. City Comments on Construction 

Documents.  City shall review and 
comment on submitted Final 
Construction Documents for Phase I. 

 

 
Within fifteen (15) business days of 
receipt of submittal. 
 

11. Commencement of Phase I 
Construction. Developer shall 
commence the foundation work for 
Phase I and submit a Phase I 
Construction Schedule.  

Within ______ months of the close of 
escrow, unless the Compliance Period 
has been extended pursuant to Section 
709, in which case, deadline is within 
___months of the close of escrow. 
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ATTACHMENT NO. 5 
 

FORM OF GROUNDLEASE AND FORM OF MEMORANDUM OF GROUNDLEASE   
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ATTACHMENT NO. 6 

 
Loan Documents 
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ATTACHMENT NO. 7 
 

 METHOD OF FINANCING 
 

 
Phase I  - Special Needs Housing    
 
Project Description and Use: 20 units consisting of 18 HUD units operated for special 
needs tenants affordable at 30% of AMI and subsidized under a Project Rental 
Assistance Contract (“PRAC”) operating subsidy provided by HUD; one unit for a tenant 
at rents affordable at 50% of AMI; and one manager’s unit without income.  Proforma 
rents, subsidy, income, expenses and cash flow is as shown in the project proforma. 
 
Ground Lease terms: 

- Term: 75 years 
- Ground lease payment:  $1 / year payment in advance at closing 
- Residual receipts payment: 4% of the value of the property paid from a 

proportionate share in relation to investment with other soft lenders from 50% of 
surplus cash flow starting upon full repayment of the City loan; to be waived in 
the event that a FHLB AHP grant is awarded to the project.  All distributions of 
residual receipts subject to approval by HUD. 

- Affordability restriction recorded on leasehold: 30% of AMI for 18 units, 50 % AMI 
for one unit and one unrestricted manager’s unit, unsubordinated to other liens, 
unless required by HUD.    

 
Construction Loan: 

- Loan Amount:  
a) $3,000,000 NSP loan (Neighborhood Stabilization Program – HUD 

funds plus potential Section 811 Funding of $2,972,000.00) 
b) $690,000 loan 20% tax-increment funds for Phase II infrastructure 

costs incurred in Phase I. Note that this loan is for Phase II funded in 
Phase I. 

c) $500,000 conditional loan 20% tax-increment funds provided as a 
back-stop loan in case HUD does not approve HTSCC’s (Housing 
Trust of Santa Clara County) proposed $500,000 construction / 
permanent secondary  financing as a ”public agency” lender or 
waives the public agency lender requirement 

d) $190,000 conditional loan 20% tax-increment funds provided as a 
back-stop loan in the event that a FHLB AHP award is not obtained in 
time to meet HUD’s financing deadlines. 

- Term: 12 months 
- Interest rate: 0% 
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- Debt service: None  
- Security: Second mortgage lien subordinate to HUD lien 

 
Permanent Loan:  

- Loan Amount:  
a) $3,000,000 NSP loan (Neighborhood Stabilization Program – HUD 

Funds (plus carryover of Section 811 Funding of $2,972,000, if any) 
. 
b) $500,000 conditional loan 20% tax-increment funds provided as a 

back-stop loan in the event that HTSCC (Housing Trust of Santa Clara 
County) proposed $500,000 construction / permanent financing is not 
allowed by HUD on the basis that  it is not public agency secondary  
financing or that HUD does not waive its public agency secondary 
financing only requirement. 

c) $190,000 conditional loan 20% tax-increment funds provided as a 
back-stop loan in the event that a FHLB AHP award is not obtained  

   
- Term: 55 years 
- Interest rate: 0% 
- Debt service: Proportionate share in relation to investment with other lenders in 

50% of cash flow from residual receipts as approved for distribution by HUD  
- Security: Second mortgage lien subordinate to HUD first lien 

 
Phase II – Family Housing 
 
Project Description and Use: 75 one-, two-, and three-bedroom family units affordable to 
families at 20%, 25%, 30%, 45% and 50% of AMI. Proforma rents, subsidy, income, 
expenses and cash flow is as shown in the project proforma. 
 
Ground Lease terms: 

- Term: 75 years 
- Ground lease payment:  $1 / year payment in advance at closing 
- Residual receipts payment: 4% of the value of the property paid from a 

proportionate share in relation to investment with other lenders in 50% of cash 
flow; to be waived in the event that a FHLB AHP grant is awarded to the project 

- Affordability restrictions on leasehold. : 50% of AMI, for 55 Years.  After year 55, 
units restricted to 80% of AMI.  Restrictions to be unsubordinated to other liens, if 
acceptable to senior lenders. 

 
Predevelopment and Construction Loan: 

- Loan Amount: $740,000 loan 20% tax-increment funds for Phase II infrastructure 
costs incurred in Phase I, rolled over from Phase I loan. 

- Term: 60 months or until permanent conversion (term to start at Phase I 
construction closing, and continue to Phase II completion) 
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- Interest rate: 0% 
- Debt service: None  
- Security: Second mortgage lien subordinate to senior lender lien, or subordinate 

to other soft lenders with larger loan amounts, if necessary 
- Affordability Restrictions on loan.  50% of AMI for 55 years.  After year 55, units 

restricted to 80% of AMI.  Restrictions are unsubordinated to other liens if 
acceptable to senior lenders.. 

 
Permanent Loan:  

- Loan Amount: $740,000 loan 20% tax-increment funds for Phase II infrastructure 
costs incurred in Phase I, rolled over from Phase I loan as a loan to Phase II.   

- Term: 55 years 
- Interest rate: 0% 
- Debt service: Proportionate share in relation to investment with other lenders in 

50% of cash flow from residual receipts   
- Security: Second mortgage lien subordinate to senior lender lien, or subordinate 

to other soft lenders with larger loan amounts, if necessary. 
- Affordability Restrictions on Loan.  50% of AMI for 55 years.  After year 55, units 

are restricted to 80% of AMI.  Restrictions are unsubordinated to other liens, if 
acceptable to senior lenders. 

-  
-  
- . 
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ATTACHMENT NO. 7-A 
PROFORMA FINANCING SUMMARY 
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