
CITYOF~
SAN]OSE
CAPITAL OF SILICON VALLEY

TO: HONORABLE MAYOR
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Compensation for Police and
Fire Pension Calculations

RECOMMENDATION

COUNCIL AGENDA: 10/19/10
ITEM: 3.5b

Memorandum
FROM: Richard Doyle

City Attorney

DATE: October 7,2010

Approve an ordinance amending Section 3.36.020.5 of Part 1 of Chapter 3.36 of Title 3
of the San Jose Municipal Code to correct the definition of the final compensation to be
used for the calculation of Police and Fire Department Retirement Plan pension benefits
and to clarify that it was the intent of the Council to retain the substance of the definition
that had existed since 1970 when the definition was last revised in 1992.

BACKGROUND

The current final compensation language, as contained in SJMC §3.36.020.5
(Attachment A), was adopted by the City Council in 1992. The current language
requires a member's pension to be based on final compensation that is no greater than
108% of the compensation paid or payable to the member during the member's next to
last year of service, regardless of whether the member's highest average compensation
is received during the last year of service. From 1970 to 1992, the Code (Attachment B)
required a member's pension to be based on final compensation that is no greater than
108% of the compensation paid or payable to the member during the member's next to
last year of service, but only to the extent that the member's highest average
compensation was received during the last year of service.

The current Plan language related to final compensation results from a 1992 ordinance
that was adopted to include holiday in lieu pay in the definition of compensation and
was considered a "cleanup revision." The 1992 amendment of this Code provision was
not mentioned in the Council memo or Council meeting minutes. However, the Council
memo indicates that the draft ordinance was reviewed by the Office of Employee .
Relations (OER), the San Jose Police Officers Association ("POA"), International
Association of Firefighters, Local 230 ("Local 1230") and the Board of Administration for
the Police and Fire Department Retirement Plan, and the "clean-up" language was
included in the final adopted ordinance.
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When the Plan was amended in 1970 to use the highest twelve months of
compensation as "final compensation,"rather than the highest thirty-six months, the new
108% limitation was added "to assure that an employee's salary or rank will not be
modified during his last year solely to provide him with a higher retirement benefit." The
change in Code language in 1992 does not alter the pension calculation for those
members whose highest compensation is received during the last year of service.
Thus, both the 1970 and 1992 Code provisions operate to prevent "pension spiking."
However, the 1970 and 1992 Code language results in different calculations for
members whose highest year of compensation is not received in their last year of
service.

Earlier this year, the Board of Administration for the Police and Fire Department
Retirement Plan raised concern that the 1992 Code amendment language did not
reflect the intent to keep the substance of the original 1970 language. Subsequently,
the Office of Employee Relations, the POA and Local 230 confirmed that the language
does not reflect the intent expressed in 1992 of simply "cleaning up" the Code language.
On September 2, 2010, the Board of Administration for the Police and Fire Department
Retirement Plan recommended that the City Council adopt the proposed ordinance
amending Code Section 3.36.020.5 to correct the definition of the final compensation to
be used for the calculation of Police and Fire Department Retirement Plan pension
benefits and to clarify that it was the intent of the Council to retain the substance of the
definition that had existed since 1970 when the definition was last revised in 1992.

ANALYSIS

The Board of Administration for the Police and Fire Department Retirement Plan, OER,
the POA and Local 230 all agree that adoption of the proposed ordinance is necessary
to clarify that there was no intention to change how final compensation was calculated
when SJMC Code Section 3.36.020.5 was last amended in 1992. The proposed
ordinance will eliminate what was essentially a drafting error.

PUBLIC OUTREACH/INTEREST

This memorandum and the proposed ordinance were posted on the City's website for
the September 2, 2010 agenda of the Board of Administration for the Police and Fire
Department Retirement Plan and the October 19, 2010 City Council agenda.

COORDINATION

Preparation of this memorandum and the draft ordinance was coordinated with the
Department of Retirement Services, Office of Employee Relations, POA and IAFF,
Local 230 and the City Clerk's Office. The draft ordinance has been recommended for
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approval by the Board of Administration of the Police and Fire Department Retirement
Plan.

CEQA:

Not a Project; File No. PP10-068(b) (Municipal Code or Policy, new or revised)

RICHARD DOYLE
City Attorney

BY---.:11o--L..!~~~(l'.c---:..:..O......r-~c..o<=:.L..-_
Mollie Dent ....
Sr. Deputy City Attorney

cc: Debra Figone
Lee Price

For questions please contact MOLLIE DENT, Senior Deputy City Attorney,
at (408)535-1905
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Attachment A

3.36.020.5 "Final compensation"

A. For a member of this plan who retires, either for service or
disability, before January 1, 1970, "final compensation" means the highest
average monthly compensation of the member during any period of thirty
six consecutive months of city service for which such member receives
service credit in this plan.

S. For a member of this plan who retires, either for service or
disability, on or after January 1, 1970, "final compensation" means:

1. For the purpose of determining the amount of monthly
retirement allowance or monthly survivorship allowance payable for any
month or portion of a month prior to September 1, 1970, the highest
average monthly compensation of the member during any period of thirty
six consecutive months of city service for which the member receives
service credit in this plan.

2. For the purpose of determining the amount of monthly
retirement allowance or monthly survivorship allowance payable for any
month or portion of a month on or after September 1, 1970, the highest
average monthly compensation of the member during any period of twelve
consecutive months of city service for which the member receives service
credit in this plan; provided, however, that such final compensation shall
not exceed one hundred eight percent of the compensation paid or
payable to the member for city service rendered during the twelve months
immediately preceding the last twelve months of the member's city
service.

C. If an employee leaves city service and subsequently returns to
city service, months of service before and after the absence from service
may be cumulated to constitute the period of thirty-six consecutive months
or twelve consecutive months, whichever is applicable, notwithstanding
the absence from service.

D. If any benefit is dependent upon the amount of service of a
member, and the member has less than thirty-six months of city service or
less than twelve months of city service, whichever is applicable, then the
amount of service the member actually has shall be used in the calculation
of the member's final compensation.
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Attachment 8

As adopted in 1970, the Plan (then Code Section 2903.60, entitled "Final Compensation
Defined") read as follows (emphasis added in italics):

For the purpose of determining the amount of monthly retirement allowance or
monthly survivorship allowance payable under this retirement system to such
member, or to any of his survivors, for any month, or portion thereof, on or after
September 1, 1970, where the amount of such allowance depends on the
amount of said member's "final compensation", said member's final
compensation shall be deemed to be his highest average monthly compensation
during any period of twelve (12) consecutive months of City service for which he
receives credit for service pursuant to the provisions of this Part 3A, provided and
excepting, however, that in the latter case, in computing and determining said
''final compensation", no consideration or credit shall be given to or for that
portion, if any, of the compensation paid or payable by the City to said member
for service rendered during the last twelve (12) months of said member's City
service which exceeds one hundred eight (108) percent of the compensation
paid or payable by City to said member for City service rendered by him during
the twelve months immediately preceding the last twelve months of said
member's service with the City.
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