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AND CITY COUNCIL
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COUNCIL AGENDA: 10-05-10
ITEM:

Memorandum
FROM: Planning Commission

DATE: September 23,2010

COUNCIL DISTRICT: Citywide
SNI AREA: All

SUBJECT: AN ORDINANCE OF THE CITY OF SAN JOSE AMENDING TITLE 20 OF
THE SAN JOSE MUNICIPAL CODE TO AMEND CHAPTER 20.50 TO
ADD A NEW PART 4 CLARIFYING SETBACK REGULATIONS FOR THE
INDUSTRIAL DISTRICTS, TO AMEND SECTIONS 20.100.110 AND
20.100.1210 OF CHAPTER 20.100 TO ALLOW UTILITY PROVIDERS TO
SIGN DEVELOPMENT PERMIT APPLICATIONS FOR UTILITY WORK
OCCURRING ENTIRELY WITIDN PUBLIC SERVICES EASEMENTS OR
PUBLIC UTILITY EASEMENTS, TO AMEND SECTION 20.200.700 OF
CHAPTER 20.200 TO CLARIFY THE DEFINITION OF FRONT LOT
LINE, AND TO MAKE OTHER RELATED, TECHNICAL AND
NONSUBSTANTIVE CONFORMING AMENDMENTS TO SAID TITLE 20.

RECOMMENDATION

The Planning Commission voted 7-0 to recommend that the City Council approve an ordinance
amending Title 20 ofthe San Jose Municipal Code to revise the application requirements for
utility structures in public service or public utility easements, to clarify the setback requirements
in the Industrial Zoning Districts and to clarify the defInition of front lot line.

OUTCOME

The proposed ordinance would streamline the permit process for utility structures located on
private property in public service or public utility easements where the terms of the easements
authorize such structures, thereby facilitating upgraded utility services for San Jose residents.
The ordinance would also clarify Zoning Ordinance requirements regarding the measurement.
and use of building setback areas.

BACKGROUND

On September 22,2010, the Planning Commission conducted a public hearing on the
proposed ordinance.
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ANALYSIS

Staffmade a brief presentation regarding the proposed ordinance. No one spoke in favor of or
against the item. The Commission voted to recommend that the City Council approve the
ordinance.

EVALUATION AND FOLLOW-UP

Staff will continue to periodically review the Zoning Ordinance for opportunities to clarify
requirements and improve and streamline processes.

POLICY ALTERNATIVES

Not applicable.

PUBLIC OUTREACHIINTEREST

o Criteria 1: Requires Council action on the use of public funds equal to $1 million or
greater.
(Required: Website Posting)

o Criteria 2: Adoption of a new or revised policy that may have implications for public
health, safety, quality oflife, or financial/economic vitality of the City. (Required: E­
mail and Website Posting)

o Criteria 3: Consideration ofproposed changes to service delivery, programs, staffing
that may have impacts to community services and have been identified by staff,
Councilor a Community group that requires special outreach. (Required: E-mail,
Website Posting, Community Meetings, Notice in appropriate newspapers)

Public outreach for this proposal complies with the City Council's Public Outreach Policy and
the Municipal Code. A public hearing notice including the Planning Commission and City
Council hearing dates was published in the Post Record and emailed to a list of interested groups
and individuals. Staffhas posted the hearing dates, staff report and draft ordinance on the
Department's website and has been available to discuss the proposal with interested members of
the public.

COORDINATION

This ordinance was coordinated with the City Attorney's Office and the Public Works
Department.

FISCALIPOLICY ALIGNMENT

Not applicable.
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COST SUMMARYIIMPLICATIONS

Not applicable.

BUDGET REFERENCE

Not applicable.

CEQA

Exempt, File No. PPIO-150.

lsi
JOSEPH HORWEDEL, SECRETARY
Planning Commission

For questions please contact Carol Hamilton at 408-535-7837.
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Memorandum
FROM: Joseph Horwedel

DATE: September 14,2010

COUNCIL DISTRICT: Citywide
SNI AREAS: All

SUBJECT: AN ORDINANCE OF THE CITY OF SAN JOSE AMENDING TITLE 20
OF THE SAN JOSE MVNICIPAL CODE TO AMEND CHAPTER 20.50
TO ADD A NEW PART 4 CLARIFYING SETBACK REGULATIONS FOR
THE INDUSTRIAL DISTRICTS, TO AMEND SECTIONS 20.100.110 AND
20.100.1210 OF CHAPTER 20.100 TO ALLOW UTILITY PROVIDERS TO
SIGN DEVELOPMENT PERMIT APPLICATIONS FOR UTILITY WORK
OCCURRING ENTIRELY WITIllN PUBLIC SERVICES EASEMENTS
OR PUBLIC UTILITY EASEMENTS, TO AMEND SECTION 20.200.700
OF CHAPTER 20.200 TO CLARIFY THE DEFINITION OF FRONT LOT
LINE AND MAKING OTHER RELATED, TECHNICAL AND
NONSUBSTANTIVE CONFORMING AMENDMENTS TO TITLE 20.

RECOMMENDATION

Planning staff recommends that the Planning Commission recommend to the City Council the
approval of an ordinance amending Title 20 of the San Jose Municipal Co~e to clarify setback
regulations for the Industrial Zoning Districts, allow utility providers to sign development permit
applications for utility work occurring entirely within public service easements (PSE) or public
utility easements (PUE), to clarify the definition of front lot line, and to make other related
technical and non-substantive amendments.

OUTCOME

The proposed ordinance would facilitate the upgrading of utility infrastructure throughout San
Jose by streamlining the process for placement ofutility structures in PSEIPUE areas where the
PSEIPUE has been specifically dedicated for that purpose, and would provide greater- clarity
regarding Zoning Ordinance setback requirements relative to utilities and other structures.
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BACKGROUND

Public service easements (PSE) and public utility easements (PUE) are areas ofprivate property
expressly dedicated to public use for public service/public utility facilities including, poles, wires,
conduits, gas, water, heat, mains, and other similar facilities. These easements are often located
parallel and adjacent to a public street. Such easements are generally dedicated through the
Subdivision Map Act process to ensure appropriate areas for public utilities and other public
facilities. Landowners either agree to such an easement at the time of creation or accept the
property subject to the existing easement and with full awareness of the easement.

The Zoning Ordinance requires an Administrative Permit or other Development Permit for
construction ofa utility structure in aPSE, PUE, or in a private easement and specifies minimum
development criteria and conditions relative to the location, size, design, and operation of such
structures. These regulations are intended to insure that utility structures are installed in a
manner that is compatible with the site and the surrounding area, especially when they are
located in residential areas. Currently, the Zoning Ordinance requires that the application for an
Administrative Permit or other Development Permit be signed by the property owner, a qualified
tenant (one with an exclusive recorded lease of 5 years or more), or someone with a qualified
power of attorney for the property owner or qualified tenant. In order for a utility company to
obtain City approval for construction of a utility structure in a PSE or PUE, they must first obtain
the signature of the property owner or other qualified applicant. This signature requirement
makes the valid, intended use ofthe area subject to agreement by the landowner, even though the
landowner cannot legally reject the use ifthe utility company is acting within the scope of their
easement rights.

AT&T is currently working with the City to implement a city-wide upgrade of its
telecommunications network. This upgrade provides residents innovative services (including
IPTV), faster access to the internet, and a choice.ofvideo service providers. The work is nearly
complete; the only areas that remain to be upgraded are locations where AT&T and the City
want to locate the utility equipment in PSEs or PUEs on private property. There are 52
PSE/PUE areas to be upgraded. Each area serves many dwelling units so there are
approximately 19,000 living units which cannot receive service until these PSE/PUE areas are
upgraded. The current requirement for property-owner signature of the permit application raises
concern that individual property owners could delay implementation of the proposed utility
upgrades even though there is a PSE or PUE over the properties specifically for the purpose of
accommodating facilities of this type.

ANALYSIS

Proposed Modification of Signature Requirement

The proposed ordinance modifies Section 20.100.110 of the Zoning Ordinance to authorize the
agent of a utility entity that may lawfully utilize a PSE or a PUE to be the sole signatory ofany
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permit application for construction of a utility structure within such PSE or PUE when the
activity falls within those easement rights. The amendment is narrowly drawn to allow only
utilities covered by the easement to sign the permit application. Other entities that are not
qualifying utilities would still require landowner signature. The proposed amendment does not
limit the ability ofthe property owner and owners of adjacent properties to participate in the
permit process. Section 12.100.1210 currently requires notification of owners of property
abutting the subject site, and the proposed amendment requires that qualifying utilities notify
owners of the subject property a minimum often days prior to submitting the application.

This notification must include the location and physical dimensions of the utility structure, the
anticipated dates that work will occur on the property, the time and duration of any service
disruptions, contact information and hours for the utility provider, and notice of the
Administrative Permit requirement. This notice would enable property owners to provide input
into the permit process in regard to conformance with Zoning Ordinance requirements or any
other relevant issue.

Based on these provisions, staff concludes that the proposed ordinance would facilitate the
installation of upgraded and innovative utility infrastructure to serve the citizens of San Jose in
PSE and PUE areas that have been set aside expressly for that purpose, without precluding
property owners from providing appropriate input into the permit process.

Clarifying Setback Amendments

The proposed ordinance includes two additional clarifying amendments relative to setback areas;
the first provides setback regulation for the Industrial Zoning Districts and the second clarifies the
definition ofFront Lot Line relative to measuring setbacks.

Setback Regulations for Industrial Zoning Districts
Currently, the Residential and Commercial Chapters ofthe Zoning Ordinance contain specific
regulations governing what can occur within a setback area (see Part 4 of Chapter 20.30 and Part 4
of Chapter 20.40). These regulations generally preclude structures within a setback area, but
provide for specific types of encroachments. These encroachments include minor building
encroachments, utility lines necessary to serve the site (both above and below ground), as well as
driveways and walkways to serve the site. Like the Residential and Commercial Districts, the
Industrial Zoning Districts specify minimum setbacks from property lines, but the Industrial Chapter
does not currently include explicit regulations regarding what type ofencroachments are allowed
within these setback areas. The proposed ordinance provides a new Part 4 in the Industrial Chapter
(Chapter 20.50) that clarifies these setback regulations. The proposed regulations are the same as
those currently applicable in the Commercial Districts and also reflect current and past practice.

Front Lot Line Clarification
A setback is " ...the minimum distance by which buildings, structures and parking must be separated
from any lot line." Section 20.200.700 ofthe Zoning Ordinance defines a Front Lot Line as " ... the
boundary line of a lot which abuts a public street." In many instances, a public street consists of an
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easement over private property, so that the property actually extends to the center of the street or in
some cases encompasses the entire street. In such situations, staffhas consistently interpreted this
boundary line to be the boundary separating the public street easement from the non-street portion
of the property, so that the front setback is always measured from the edge of the street right ofway,
regardless ofwhether the street is held by the City as an easement or in fee.. Staff is proposing to
clarify the definition consistent with this interpretation as follows:

"Front lot line" is the boundary line of a lot which abuts the closest edge of a public street,
whether that street is owned in fee title or through an easement.

This proposed revision ensures that the definition clearly reflects the intent ofthe City's setback
requirements and current practice.

EVALUATION AND FOLLOW-UP

Planning and Public Works staff will be working together to streamline the permit processes for
utility structures. Currently, in many cases, two applications are necessary to install a utility
structure within a PSE or PUE: an Administrative Permit from the Department of Planning,
Building and Code Enforcement and an excavation permit from the Public Works Department.
These departments have developed an informal process whereby both permits are processed
together and soon will be using a single permit form. AT&T has submitted several permits so
that the upgrade in these PSE/PUE areas can move ahead at such time as the ordinance is
approved by the Council and the amendment takes effect.

PUBLIC OUTREACH

Public outreach for this proposal complies with the City Council's Public Outreach Policy and
the Municipal Code. A public hearing notice including the Planning Commission and City
Council hear dates was published in the Post Record and emailed to a list of individuals,
businesses, neighborhood associations and other groups who have requested to be notified
regarding ordinance or policy changes. Staffhas posted the hearing notice, staff report and draft
ordinance on the Department's website and has been available to discuss the proposal with
interested members of the public.

To date, staffhas received a single comment regarding the proposed ordinance from Carol
Ashman, dated September 11,2010 (see attached). Staffhas clarified for Ms. Ashman that the
current Zoning Ordinance requirements applicable to existing residential neighborhoods allow
utility structures on private property only where the rear yard of a residential property abuts a
major street, limit the size to 110 cubic feet and generally encourage utility structures located
close to the street and outside the backyard fence.
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COORDINATION

The preparation of the proposed ordinance and this staff report have been coordinated with the
City Attorney's Office and the Public Works Department.

CEQA

Exempt, File No. PPIO-150.

JOSEPH HORWEDEL, Director
Department of Planning, Building and Code Enforcement

For more information please call Carol Hamilton at (408) 535-7837.

Attachments: Draft Ordinance
Email from Carol Ashman
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DRAFT
ORDINANCE NO.

AN ORDINANCE OF THE CITY OF SAN JOSE AMENDING TITLE 20
OF THE SAN JOSE MUNICIPAL CODE TO AMEND CHAPTER 20.50
TO ADD A NEW PART 4 CLARIFYING SETBACK REGULATIONS FOR
THE INDUSTRIAL DISTRICTS, TO AMEND SECTIONS 20.100.110 AND
20.100.1210 OF CHAPTER 20.100 TO ALLOW UTILITY PROVIDERS
TO SIGN DEVELOPMENT PERMIT APPLICATIONS FOR UTILITY
WORK OCCURRING ENTIRELY WITHIN PUBLIC SERVICES
EASEMENTS OR PUBLIC UTILITY EASEMENTS, TO AMEND
SECTION 20.200.700 OF CHAPTER 20.200 TO CLARIFY THE
DEFINITION OF FRONT LOT LINE AND MAKING OTHER RELATED,
TECHNICAL AND NONSUBSTANTIVE CONFORMING AMENDMENTS
TO SAID TITLE 20

WHEREAS, pursuant to the provisions of Title 21 of the San Jose Municipal Code, the

Director of Planning, Building and Code Enforcement has found the provisions of this

Ordinance to be categorically exempt from environmental review per the provisions of

Section of the California Environmental Quality Act of 1970, together with

regulatory guidelines implemented thereunder, all as amended (collectively, "CEQA"),

under File No. PP10-150;

WHEREAS, the City Council of the City of San Jose is the decision-making body for

this Ordinance; and

WHEREAS, this City Council has considered and approves the exemption

determination made under CEQA for this Ordinance.

NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF SAN

JOSE:

1

DRAFT··Contact the Office of the City Clerk at (408)535-1260 or CityClerk@sanjoseca.gov for final document.

T-3014\ 692265
Council Agenda: 09'-'10

Item Number: 4,_




