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SUBJECT: APPROVAL OF A FOURTH AMENDMENT TO AN AGREEMENT WITH
WINZLER & KELLY FOR DESIGN ENGINEERING SERVICES RELATING TO
UPPER PENITENCIA CREEK IN ALUM ROCK PARK AND ADOPTION OF
APPROPRIATION ORDINANACE AMENDMENTS IN CONSTRUCTION AND
CONVEYANCE TAX FUND CITYWIDE PARKS PURPOSES

RECOMMENDATION

Approval of a Fourth Amendment to an Agreement with Winzler & Kelly for consultant
services to design engineering solutions to repair Upper Penitencia Creek bridges and stream
damage in Alum Rock Park expanding the scope of services, extending the term of the
contract from December 31, 2009 to June 30, 2011, and increasing compensation by
$200,000 to an amount not to exceed $537,000.

2. Adoption of the following Appropriation Ordinance amendments in the Construction and
Conveyance Tax Fund City-Wide Parks Purposes:

a. Increase the appropriation to the Parks, Recreation and Neighborhood Services
Department for the Capital Maintenance Projects by $200,000; and

b. Decrease the Ending Fund Balance by $200,000.

OUTCOME

The existing Agreement expires on December 31, 2009. Approval of this Fourth Amendment to
the Agreement between the City and Winzler & Kelly will enable the City to prepare CEQA-
level design documents of engineering solutions to protect two historic bridges in Alum Rock
Park and repair nine damaged stream bank areas, and to obtain Federal and State permit
approval. Approval of the Appropriation Ordinance amendments will ensure that there are
sufficient funds to execute the Fourth Amendment.
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Once the CEQA document and permit applications have been completed, the City will be
positioned to apply for construction grants.

There is a limited period of time in the spring when work on the stream bed is allowed. Approval
of the Fourth Amendment to the Agreement and Appropriation Ordinance amendments will
allow the City to proceed with needed CEQA and construction documents which will in turn
position the City to apply for competitive construction grants and begin construction on the
stream bed in the Spring of 2010. If this schedule is missed, the City may lose opportunities to
apply for and receive funds from competitive grants and therefore will need to use limited City
resources to complete required CEQA and construction documents. Additionally, the City will
need to wait until the Spring of2011 to work on the stream bed further delaying the project.

BACKGROUND

In response to concerns raised by the California State Department ofFish and Game and the U.S.
Army Corps of Engineers on the techniques used to repair damaged sections of stream and
stream bank structures after the 1997-98 flood in Alum Rock Park, the City commissioned a
study that resulted in the 2001 Alum Rock Park Riparian Management Plan (RMP). The RMP
identified two bridges and a number of stream bank areas that require immediate attention and
specific design evaluation to prevent the creel( from further undercutting.

The Upper Penitencia Creek that runs through Alum Rock Park is a major watershed to the Santa
Clara Basin requiring coordination with the California State Department ofFish and Game
(CDFG), U.S. Army Corps of Engineers (Corps), Regional Water Quality Control Board
(RWQCB), U.S. Fish and Wildlife Service, National Oceanic and Atmospheric Administration
(NOAA), Santa Clara Valley Water District, and National Marine Fisheries Service, to name
only the major agencies. CDFG acts as the coordinating agency for permitting Upper Penitencia
Creek. Given the amount of effort required to secure permits and the staffing reductions at the
various permitting agencies, CDFG advised the City’s Department of Parks, Recreation and
Neighborhood Services (PRNS) staff to develop the most pressing projects as identified in the
RMP, regardless of funding, and submit one permit application to cover potential improvements
over the next five to ten years.

On June 26, 2007, City Council approved an Agreement with Winzler & Kelly in the amount of
$300,000 for the following services:

¯ survey the sites;
¯ conduct hydraulics, scour, geo-technical, and biotic studies;
¯ prepare construction documents for two bridge repair projects;
¯ prepare conceptual designs for nine stream restoration projects;
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¯ provide CEQA documentation at the level of a Categorical Exemption; and
¯ consult with the permitting agencies and prepare the permit application.

Subsequently, Alum Rock Park was identified as a Historic District and San Josd City Landmark,
and portions of the creek were determined eligible for the National and California Historic
Landmark Registers. As a result, City staff determined that the historic bridge and stream bank
repair projects could have significant impact on historical resources and that a Categorical
Exemption would be insufficient for environmental review. In March 2008, the City and
Winzler & Kelly executed a First Amendment to the Agreement to extend the term of the
Agreement to September 1, 2008 to allow staff additional time to identify an alternative funding
source. On August 19, 2008, City Council approved a Second Amendment to the Agreement
securing an additional $37,000 to fund the Initial Study/Mitigated Negative Declaration
(IS/MND) required for CEQA purposes and extending the term of the Agreement to July 2009.

When the project was presented to the Coyote Watershed Integration Working Group (CWIWG)
for review on May 12, 2009, the permitting agencies determined that the nine conceptual designs
needed to be further developed in order to obtain a permit for the entire proj ect because of the
scope of the project and the fact that some of the stream restoration projects are required as
mitigation for the bridge repair projects.

In June 2009, a Third Amendment to the Agreement was executed to extend the term of the
agreement for six months to allow staff and the consultant time to modify the scope of work and
identify additional funding required for the work identified by CWIWG.

Staff believes amending the existing Agreement with Winzler & Kelly is the most cost-effective
method to complete the design, CEQA, and permitting phases of the bridge repair and stream
restoration projects. These repairs are essential if the City is to preserve these historic structures
and restore the Upper Penitencia Creek habitat.

Once this engineering project is complete, City staff will be able to apply for a number of habitat
restoration, historic preservation, and water conservation grants to fund construction of the
needed improvements.

ANALYSIS

The existing Agreement expires on December 31, 2009. Staff proposes to enter into a Fourth
Amendment to the Agreement with Winzler & Kelly to expand the scope of services, extend the
term from December 31, 2009 to June 30, 2011, and increase compensation by $200,000 to pay
for the expanded scope of work. The additional scope of work is to verify mitigation
requirements and incorporate the appropriate elements into the CEQA and permitting documents,
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and to develop drawings for nine stream restoration projects to 65 percent construction document
levels.

The additional cost for the Fourth Amendment to the Agreement is $180,500 to develop the 65
percent construction documents and $19,500 for contingency of unanticipated work. Included in
this memorandum is a request to allocate this additional funding (totaling $200,000) from the
City-Wide Construction and Conveyance Tax Fund Ending Fund Balance. The Fourth
Amendment modifies the scope and schedule of performance, extends the term of the Agreement
to June 30, 2011, and increases the amount of total compensation to an amount not to exceed
$537,O0O.

EVALUATION AND FOLLOW-UP

Once the CEQA document and permit applications have been completed, the City will be
positioned to apply for construction grants. Staff will seek City Council authorization at a later
date to apply for construction grants.

POLICY ALTERNATIVES

Alternative #1: Extend only the term of the Agreement.

Pros: The benefit of this action is a short-term savings of $200,000 in the Citywide
Construction and Conveyance Tax Fund.

Cons: Eliminating the additional consultant services will prevent staff from obtaining project
level CEQA approval of the nine stream restoration projects and may result in rejection of the
permit application for the bridge repair projects. A consultant would subsequently have to be
hired to prepare the 65 percent construction documents, update the biological and hydrology
assessments, amend the CEQA documents, and resubmit the permit applications. Much of the
work would have to be repeated at an additional expense to the City.

Reason for not recommending: If development of the 65 percent construction documents is
delayed, much of the technical analysis needed for CEQA approval will have to be repeated at an
additional expense to the City. Postponing the construction documentation at this stage delays
the bridge and stream repairs and will also increase the costs to the City in terms of maintenance
services, historic preservation, and habitat restoration. Bridge failure would be the loss of an
irreplaceable San Jos~ historic landmark.
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PUBLIC OUTREACH/INTEREST

Criterion 1: Requires Council action on the use of public funds equal to $1 million or
greater. (Required: Website Posting)

Criterion 2: Adoption of a new or revised policy that may have implications for public
health, safety, quality of life, or financial/economic vitality of the City. (Required: E-
mail and Website Posting)

Criterion 3: Consideration of proposed changes to service delivery, programs, staffing
that may have impacts to community services and have been identified by staff, Council or
a Community group that requires special outreach. (Required: E-mail, Website Posting,
Community Meetings, Notice in appropriate newspapers)

This action does not meet any of the above criteria; however, this memorandum will be posted
on the City’s website for the December 1, 2009 City Council agenda.

COORDINATION

This memorandum has been coordinated with the Department of Plalming, Building and Code
Enforcement and the City Attorney’s Office.

FISCAL/POLICY ALIGNMENT

This project is consistent with the Council-approved Budget Strategy Economic Recovery
section. Should the Council appropriate funds for construction in the future, the project will spur
construction spending in our local economy.

COST SUMMARY/IMPLICATIONS

Not applicable.

BUDGET REFERENCE

The following table identifies the fund and appropriation proposed to fund the contract
amendment recommended as part of this memo.
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Fund Appn Appn. Name Total Appn Amount for Adopted Last Budget
# # Contract Budget Action

Page (Date, Ord.
No.)

Recommended AdditionalFunding
391 8999 Ending Fund Balance $200,000** $200,000 V-505 10/20/09,

Ord. No.
28653

TOTAL $200,000 $200,000

** Included in this memorandum is a recommendation to allocate $200,000 from the Citywide Construction and
Conveyance Tax Fund Ending Fund Balance (appropriation totals $1,067,845) to ensure sufficient funding is
available to execute the fourth amendment for additional scope of services identified in this memorandum,

CEQA: Not a project

ALBERT BALAGSO
Director of Parks,
Neighborhood Services

JENNIFER A. MAGUIRE
and Director

For questions please contact Matt Cano, Division Manager, at 408-535-3580.




