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Settlement Agreement

RECOMMENDATION

CO' ':IL AGENDA: 12-01-09
ITEM:

Memorandum
FROM: Richard Doyle

City Attorney

DATE: November 19, 2009

Approve settlement and authorize payment to Ascencion Calderon and Samuel
Santana in the total amount of $97,500 pursuant to a Settlement Agreement and
Release, as considered by the City Council during Closed Session held on November
10,2009.

OUTCOME

Approve settlement to resolve a lawsuit brought by Ascencion Calderon and Samuel
Santana against the City of San Jose alleging excessive force, false arrest,violation of
civil rights, etc.

BACKGROUND

This lawsuit arises out of an incident that occurred around 7:30 pm on July 30, 2006 on
Alum Rock Avenue in San Jose. Two San Jose Police Officers pulled Mr. Santana over
for two admitted vehicle code violations. Santana's uncle, Ascencion Calderon, was
nearbywith his grandson eating at an outdoor food stand. He noticed the situation and
walked over to one of the officers who told Mr. Calderon to back away since it was an
active police scene and the officer had positioned himself to protect the other officer
who was dealing with Mr. Santana.

According to the police and a witness, Mr. Calderon did not obey the officer, instead
moving closer and creating a disruption which resulted in a brief physical struggle, and
the handcuffing and arrest of Mr. Calderon for violation of Penal Code Section 148. Mr.
Calderon denied non-compliance with the officer's orders and alleges he was a victim of
excessive force and false arrest.

While the activity with Mr. Calderon was occurring, Mr. Santana, according to the police,
disregarded the other officer's order to get back into his vehicle, choosing instead to
cuss at the officer and demand the police leave Mr. Calderon alone. The officer then
sprayed him with pepper spray resulting in Mr. Santana's temporary incapacity. Mr.
Santana denies most of the officer's allegations and maintains his compliance with the
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officer's commands. Mr. Santana was also arrested for a Penal Code Section 148
violation.

Mr. Calderon alleges injuries to his face, ear, arms and legs, some of which he
maintains are ongoing.

ANALYSIS

Mr. Calderon seeks damages for his physical injuries as well as for emotional distress.
Mr. Santana seeks damages for emotional distress. Both Mr. Calderon and Mr.
Santana seek reimbursement for monies spent defending themselves in the criminal
action, which was eventually dismissed.

In light of the risks and costs inherent in litigation, including exposure to substantial
attorneys' fees should Plaintiffs prevail in this lawsuit, following mediation with the
Honorable Judge Hector Ramon of the Santa Clara County Superior Court, the City
Attorney's Office has negotiated a settlement for a total payment of $97,500.00 to the
Plaintiffs and their attorneys.

PUBLIC OUTREACH/INTEREST

This memorandum and settlement agreement have been posted on the City's website
for the December 1, 2009 City Council agenda.

COORDINATION

The Police Chief, involved officers, and the City Manager were all advised of the
proposed settlement.

COST SUMMARYIIMPLICATIONS

The settlement will be paid out of the City's General Liability Claims reserve fund,
Appropriation 0018.

CEQA

Not a project.

cc: Debra Figone, City Manager

For questions please contact RICHARD DOYLE, City Attorney, at (408) 535-1900.
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