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SUBJECT: COMPETITION POLICY REVIEW - EVALUATING NEW SERVICE
DELIVERY MODELS

RECOMMENDATION: As recommended by the Community and Economic Development
Committee on September 28, 2009 and outlined in the attached memorandum submitted to the
Community and Economic Development Committee:

(a) Accept Report on Evaluation of Service Delivery Changes in the Proposed FY2009-10
Budget

(b) Adoption a Resolution:
(1) Approving a new Council Policy entitled "Service Delivery Evaluation"

establishing a decision making framework to evaluate service delivery models; and

(2) Revising Council Policy 0-29, the "Public Private Competition Policy"; and/or

(3) Consider revising the staff recommendations, as amended by the memorandum
from Council Member Kalra, dated September 25, 2009, as modified by the
Community and Economic Development Committee on September 28, 2009.

BACKGROUND

The Committee accepted the report and referred to the full Council for consideration on October
20, 2009, a resolution adopting the draft policy entitled "Service Delivery Evaluation" and the
revising of Policy 0-29 "Public Private Competition Policy" as well as consideration of
amendments proposed by Council Member Kalra in his memorandum dated September 28, 2009,
as modified by the Committee:

(1) Amend Step #1 of the draft Service Delivery Evaluation Policy by changing the
threshold (for changes expected to result in addition, deletion, or reclassification of five
(5) or more City full-time equivalent (FTE) positions) to three (3) or more FTEpositions.
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BACKGROUND (Cont’d.)

(2) Amend Recommendation #10 of revised Council Policy 0-29 (Sunshine Requirements -
Public Disclosure) to include a provision on the availability of information drafted that
creates protection for legitimate propriety information and information that serves no
public purpose; requires the information that must be made available is identified upfront
as a part of the request for proposal process, and only applies to new service delivery
contracts developed under Council Policy 0-29.

(3) Modify language in revised Council Policy 0-29 (Evaluation of Breach of Contract in 3rd

Tier R.eview) to specify what "documented evidence" related to a breach of contract will
be reviewed and consider information only if there is unquestionable notice of a
contractual dispute and allegation of breech. The Committee also deferred to a future
Committee meeting discussion of the "Pay to Play" prohibition (campaign contribution
restrictions).

ATTACHMENTS

(1)

(2)

(3)

(4)

(5)

Memorandum from Chief Deputy City Manager Ed Shikada to the Community and
Economic Development Committee, dated August 13, 2009.
Supplemental memorandum from Chief Deputy City Manager Ed Shikada to the
Community and Economic Development Committee, dated September 16, 2009.
Memorandum from City Attorney Richard Doyle to the Community and Economic
Development Committee, dated September 25, 2009.
Memorandum from Council Member Kalra to the Community and Economic
Development Committee, dated September 25, 2009.
Community and Economic Development Committee presentation on Competition Policy
Overview - Evaluating Service Delivery, dated September 28, 2009.



CITY 01~ ~

s jos 
CAPF£AL OF SILICON VALLEY

Memorandum.
TO:

SUBJECT:

Approved

SUBJECT:

CO Y AND ECONOMIC
DEVELOPMENT COMIV TTEE

:FROM:. Edward K. Shikada.

SEE BELOW DATE: 08-13-09

Date

COlVIPETITION POLICY REVIEW- EVALUATING NEW SERVICE
DELIVERY MODELS

RECOlVIMENDATION

It is recommended that the Community and Economic Development Committee:

1) Accept this report on evaluation of service delivery chduges in the proposed FY2009-
10 Budget.

2) Agendize for City Council consideration adoption of a Resolution:

a. Approving a new Council Policy establishing a derision maldng framework to
evaluate service delivery models.

b. Approving revised Policy 0-29 (Public Private Competition Policy) as further
described in this memorandum.

OUTCOME

This report responds to Community and Economic Development Committee direotion to evaluate
recommendations for competition policy revisions. City Council approval of the proposed actions
will.revise City Council Policy 0-29 "Public Private Competition," as well as establish a new City
Council Policy establishing a decision-making framework.for evaluating service delivery models.

BACKGROUND

On March 12, 2009, the Community & Economic Development Committee (CED Committee)
held ’a special meeting to discuss the City’s policies related to contracting for services and to
review and consider revisions to the City’s Public-Private Competition Policy. Ten panel
members participated in a roundtable discussion providing a variety of perspectives to the
Committee on how the City’s current competition policies are working, as well as the potential .
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implications 0fproposed revisions. Roundtable participants represented Labor, business, and
non-profit community interests.

Following the panel discussion, the Committee approved retaining in committee the issue of
revising the public private, competition policy and directed staff to’return to the Committee on
April 27, 2009 for further discussion. At its meeting on April 27, 2009 the Committee approved
staffs report outl~ni~g recommended actions to evaluate service delivery model changes in the
Proposed Fiscal Year 2009-2010 Budget through a values ba~ed framework and to return to the
Community & Economic Development Committee with recommendations in the fall. Cotmeil
member Kalra further provided recommended changes to the eompetitign policy in a
memorandum dated April 27, 2009.

Based upon City Council direction to review the City’s competition policies, steff began focused
worldug group meetings in May 2009. Staffheld five publi~ meetings with the roundtable
participants and other community stakeholders. While the initial focus of the City Council
referral was the Public-Private Competition Policy (Council Policy 0-29), the roundtable
discussion and 15reliminary staff analysis demonstrated that the issues of eoneem to stalceholders
spanned a broader range’flama any single policy. The variety of interests and’perspectives resulted
in a focus on four functional work areas:

A. Reviewing the proposed service delivery changes in the FY2009-10 Operating Budget in
the context of the City’s core values

B. Developing a decision-making framework for service delivery evaluations

C. Revising the City’s Public-Private Competition Policy (Council Policy 0-29)

D. Streamlining and simplifying the City’s request for proposal process

At these meetings, a variety of themes eanerged as important concerns and priorities from
stakeholders related to City service delivery methods and decision making. This report provides
an update on the proposed sen, ice delivery changes in the City’s FY 2009-10 Operating Budget,
outlines key components of staff’s recommendations for a new Council Policy establishing a
structured approach to evaluating and selecting among a variety of service de.livery models,
advances recommended revisions to the City’s Competitibn Policy (Policy 0-29), and delineates
reeommendadons for streamlining the proeur .egnent process. In instmaees where stakeholders.
held significantly different opinions on staff’s recommendations, comments and staff responses
.may be found as footnotes and cad notes:                      ’ ¯

Update on Proposed Service Delivery Changes in the FY2009-10 Operating Budget.

Staffheld its first focus group meeting with stakeholders on May 8, 2009. The purpose of the
meeting was to establish a common understanding of four (4) alternative service delivery budget
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proposals and ~i proposal to pilota high performance team, and the planned steps to ~e
alignment of new service models with San Jose values. Staffprovided an overview of the
proposals through thg.lens of the City’s core values and prqvided an opportunity for initial
stakehold.er feedback on the decision-making framework and the anticipated steps forward.
S .ta~eho!ders began to identify decision-making issues associated with the caste studies, arid the
effect of potential policy changes.

Over~, staff found that our employee-de~celop~d values provided a v.ery useful framew6rk aud
should be a key factor in evaluating servic.e delivery options. The following pr6vides an update
on the status of the proposed serviced delivery changes in the FY2009-2010. Operating Budget:

1. ’Acquisition of Maintenance, Repair and Operational Supplies

[u accordance with Council .direction’, Finance issued a Request for Proposal (RFP) for
the acquisition of maintenance, repair, and operational supplies.in June. Several
companies have expressed interest in the RFP by attendance of the non-mandatory pre-
proposal conference in July a~d bysubmitting numerous questions regar ".diag the RFP.
Proposals in response to the.RFP are due early September.

Retail, Fogd & Beverage Concessions at Happy HollowPark and Zoo

City Manager’s Office and PRNS management met with labor officials on July 21,
2009 to meet and confer on the proposed outsourcing of Food and Beverage, mad Retail
Services within the new Happy Hollow Park and Zoo. As a result, it was agreed that the
City would proceed with steps to outsource Food and Beverage, and Retail services. The
Requests for Proposals were issued on July 22, 2009, with a due date of Aug. 26, 2009.
To date, a total of 17 vendors have registered through the Bid~yne system mad viewed the
announcement, with 9 of those downloading the.entire application for Food and
B~verage. A total of 41 have re~stered through .the BidSyac system and viewed the
anuouneement for Retail Services, with 35 ofth6se downloading the entire application.
It is anticipated that the final selection of Food and Beverage, and Retail operators will be
completed in November 2009.

This report to the CED Committee is consi~teflt with Cotmcil direction, reporting on the
. outcome of meeting and conferring with the involved City bargaining unit. Release of an
RFP was the next step in the procurement process and necessary ba~ed on the Happy
Hollow construction’schedule. The results of this RFP will be presented to the City
Council for further consideration.

.3. Real Estate Asset Management

This ftmetion moved from Public Works to General Services in the 2009-20!Ooperafing
budget. Real Estate Asset Mafiagement has a renewed focus on maiaaging City real
property assets as a whole, providing a centralized point for acquisitions mad dispositions
as well as lease and space management with a goal of ensuring that City-owned
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properties are used in a strategic and cost-effective manner that supports core City
services.

In order to support this effort, staffis researching other jurisdictions to identify best
practices and meaninghd performance measures against which to benchmark. This work
is expected to be completed by November, and will be reported to Council at that time.
Staff has also eqmpleted a detailed breakdown of the non-personal budget, and non-
personal funding has been increased. The proposed plan for these funds in FY2009-2010
is as follows:      .’

Proposed 2009-2010
Asset Management Non-personal Allocation

Includes broker services as a stand-alone for projects where staffresources
are unavailable or wh~re a broker may provide added value through
contacts, knowledge of a particular market, or other expertise. Also
includes consultant services (this will at least include a study of golf course
operations in accordance with Council direction), appraisal services, and
additional needs in conjunction with staff efforts on various projects,
potentially including a historic study for former City Hall.

Marketing and Outreach
Includes signage, fliers, mad other expenses associated with staff efforts on
community outreach on the possible disposal of parcels, marketing parcels
for sale or lease, and other outreach activities needed for various asset
management aetivitie.s.

Property Maintenance
Maintenance services for in-house or contract repairs to unoccupied City
.property.

Database
Purchase of software for the implementation of a comprehensive real estate
asset database. Also includes temporary services for data input needed for
datab.hse.

Other
Training, equi.’pment, and supplies required to ensure staff has the
appropriate resources necessary to productively address their work efforts.

$250,000

$50,000

$105,000

$1 o,0o0

$30,000

Currently~ Real Estate Asset Management has distributed the work of disposing of
thirteen-smaller~ surplus properties to both City staff and toprivate brokers. This work ........
will assist the City in workload management as well as facilitate an assessment of the use
of brokers for these services.                                     ¯ "

(-
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Proposal to Pilot High Performance Team Service Agreement for Sewer Line Cleaning
Program °:
.The Department of Transportation has initiat..ed the pre~ninary steps to develop the
Sewer Line Cleaning staff .and the associated High Performance Service Agreement.¯Tasks underway this summer or set to begin this fall include:

a. Training of maintenance staffon the business intelligence tools that were used during
the’Roadway Markings competition proceSs.

b. Assembling the baseline service and cost data.
c. Development of a database flaat will automate the tracldng of inventory~ service

requests, performance results, costs and productivity.
d. Conducting benctmaarking of best practices and work process improvement.

After completion of these tasks, the City Auditor will be engaged in verifying the validity
of the performance and cost data clearing the way to develop the proposed Service.
Agreement in 2010 for inclusion in the 2010-2011 Proposed Budget.

B. S~rvice Defiv~ry Evaluation Poficy

The.City is responsible for regularly reviewing services provided to residents to ensure service
delivery is’as cost effective as possible. An’extraordinarily difficult economic climate and the
City’sresponsible actions to address the structural budget deficit have generated particular
interest and discussion of how such reviews are conducted and decisions made to change service’
deLiVery methods, particularly when outsoureing services. It is within this context that service
delivery options, including contracted services if and when cost ~fffective, be considered.

In doing so, the City seeks to provide quality and timely services in the most cost effective
manner, leverage the unique strengths of public, private, and nonprofit sectors in service
delivery, and p~ovide efficient and transparent decision-makin~ process in delivering City
services. With these goals in mind staff recommends that the City Council adopt a strategic
approach to evalugting a variety of service delivery models including Cit~ employees, non-profit
organizations, private enterprises, or other governmental agencies0 as well as methods, .such as
Civil Service or contractual. Under the proposed decision-making fxamework the Ci~ will use
an efficient and trausparent process for evaluating service delivery methods, which:

1. applies consistent decision-making criteria;

2. ensures that stakeholders lmve the opportunity to provide input to decisions;and,

3. results in quality, cost effective services that leverage"the unique strengths of’public,
private, and nonprofit sectors in service delivery.
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Attachment A provides the proposed service delivery evaluation policy speei£yiilg the decision-
making criteria by wKieh service delivery models are evaluated and details the guidelines for
implementation. The key elements of the implementation guidelines are as ~’ollows:

Identifying the proposedserviee delivery change subject to the evaluation propess, and
es.tablishing specific size tliresholds to streamline the process for small service level
changes and eontinuons improvement initiatives.

2.’ Conducting a business case analysis to determine the full cost for the City to deliver the
service under one or more service deli~cery approa~hes£

o Seeking input in carrying out the business ease analysis from s .t,3keholders, the general "
public, and bargaining units (as appropriate), applying decision-making criteria.

Seeking Council approval of any change in a servi.eedelivery model including the
decision to subject a service to competition.

Proceeding to a request for proposal, managed competition, or other partnership
agreement and ultimately an award of contract if applicable.

Presenting for Council approval results Of procurement process and validating initial
business case study. Meeting and conferring With affected’ City employee bargaining
units as applicable.

7. Monitoring and evaluating the service model over the long-term to ensure quality and on-
going cost competitiveness.

C. Revisio~ to the Pubfic Private Competition.Policy (Council Policy 0~29)

The CED Committee and roundtable discussion provided an excellent opportunity for ¯
Committee members and the Administration to hear from a variety of perspectives o~ the
proposed reVisions to the City’s Public Private Competition Policy (Council Policy 0-29).
Adopted in 1997, the Public Private Competition Policy sets forth a framework for sel.ecti~, g
service units for competition, preparing staff to Compete with the private sector, evaluating "
int.emal performance, then proceeding through a competitive selection process to detemaine
whether a service should be provided in-house or by a contractor.

In order to evaluate service delivery models more broadly, th~ Administration is proposing
adoption of a new Council Policy .as described above. As such the proposed amendments ~o the
Public Private Competition Policy (Poliey 0-29) include revisions to: !) align th~ current
Com~dtition P0liey with the new Ev~uation Service.Delivb~Poliey, and; 2) addr~S~
Couneilmember Ash Kalra’s proposed ehangds to the eompetiti0n poliey in his memorandum
dated April 27, 2009.
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Attachment B provides a redline strikeout copy of the proposed revisions to the Competition
Policy including footnotes cross referencing Couneilmember Kalra’s proposed revi.’sions, and
identifying are.as now addressed in the pr9. posed Service Delivery Evaluation Policy. Key
revisions include:

The Service Delivery Evaluation Policy now sets forth the process and the decision
making criteria to evaluate service delivery models including whether to select service to
subject to competition, flit is determined tha¼ managed competition involving City
employees and private contractors may be pursued as a result of this evaluation, the
Public Private Competition Policy (Policy 0-29) will guide the competition process.

A Coundil d6cision to select services to subject to t~e’ competition process is proposed.
In theeuffent policy the City Manager, through.an Administrative Work Plan, identifies
services that will be subject to the competition process.

3. Kevisions to ensure alevel playing field and establish a competition process that does not
favor or disadvantage any competitok in the process.

D. Recommended Revisions to City’s Request for Proposal Process

In evaluating recommended revisions to the c.ompetition policy, stakeholders began to identify
"issues associated with the city’s overall request for proposal process. Staff presented
stakeholders with an overview of the major tenets of public procurement, the.City’s 2007
procurement reforms and successes’to date, as well as work underway curren.fly to revisit the
2007 reforms as part of the implementation of the City’s ongoing Beyond Budget Cuts effort.

Stakeholders advanced the following recommendations to streamline and.simplify the City’s . ¯
request for proposal.

Provide additional detail on quarterly Council reports whi.’eh describes all c0ntraet~
having a value of one hundred thousand dollars ($100,000.00~ or more that were entered
into and executed by the city manager, city attorney, city clerk, and city auditor, in the
preceding calendar quart, er.

2. Amend the San Jose Municipal Code to raisethe amount by which the purchase of goods
or services could be made without a competitive procurement method from the current

’ amount of $10,000 to $20,000.                                   ..

3. Ensure the City Bidline site is user friendly for residents and businesses.

~.. Streamlin~ how businesses and non-profit agencies submit insurance reqtfirements and ....
permit electronic submittal and renewal of proof of insurance.

5.Establish electronic payment processing to ~ow direct deposits and direct payments to
contractors and grantdes.
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6. When business licenses are renewed, query their interest in learning more about doing.
business with the City.’.

7. Provide a frequently asked questipn and answer page on the City’s website for the most
common concerns from the vendor community.

8. Continue to periodically develop preferred vendor lists for frequcntiy used services.

9. ’ Continue consideration of strategies to support small businesses, Such as leveraging
economies of scale through.insurance and bond pooling strategies.

Star:f is also bondueting an on-line business survey to seek further inlSfit ’on’the City’s
procurement process. Utilizing the survey r~sults, inpfit from roundtable stakeholders and the
City’s internal busting bureaucracy effort, staff anticipates returning to the Public Safety~
Finance, and Strategic Support Committee in September 2009 with recommendations to further
~treamline and simplify the City’s pro.curement process .... ..

Staff welcomes the recommendations generated by the stakeholder group. The majority of these
recommendations will be implemented administratively and do not require Cotmeil action. For
instance, through the implementation of the new Banldng Services eontra~t, staff plans to reach
out to the non-profit and business community to implement electronic payment processing remus
the issuance of paper cheeks. As a continued effort to streamline the acquisition of services,
Finance is piloting a preferred vendor list for printing services and plans to expand this concept
to other frequently .used services.

Furthermore, given a general consensus among stakeholders that small busiliesses be given more
support and tools to do business with the City, staffrecommends follow-up action for further
consultation with the Small Business Development Commission.

PUBLIC OLYl’REACH/I~TEREST,

Criterion 1: Requires Council action on the use of public funds equal to $1 million or greater.
(Required: Website Posting)

Criterion 2: Adoption of a new or revisedpolicy that mhy have implications for .public
heal. th, sa£ety, quality of life, or’financial/economic vitality of the City. (Required: E-
mail and Website Posting)

.Criterion 3: Consideration of proposed changes to service delivery, programs,.staffang .....
that may have. impacts to community .s ~ervi..’ees and have been identified by staff, Council or
a Community group that requires special outre~mh. (Required: E-mail, Webs.ite Posting,
Community Meetings, Notice in appropriate newspapers)
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The’ development of recommendations pre.sented in this report have been coordinated with a
broad range of community stakeholders, including representatives of several City employee
organizations (CAM~, CE0, MEF, and OE3), the Silicon Valley Chamber of Commerce, the
Silicon Valley Council of Nonprofits, and Wet .Pdng Partnerships USA.

COORDINATION

This memorahdum and it’s recommendations have been coordinated with the following
departments and offices: City Attorney, Employee Relations, Fkiance, General Services, Parks,
Recreation, and Neighborhood Services, and Transportation.

For questions, contact Ed Shikada at 535-8190.

EDWARD K. SHIKADA
Chief Deputy City Manager
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CiO’ ofSan Jos~ California

COUNCIL POLICY

TITLE Service Delivery Evaluation

EFFECTIVE DATE

APPROVED BY COUNCIL ACTION

PAGE
lof4

POLICY NUMBER
Y~-XX

REVISED DATE

[Cli~k HERE and type Council Approval Actions]

BACKGROUND

The City is responsible for regularly reviewing services provided to residents.to, ensure service
de!ivery is as cost effective as possible. An extraordinarily difficult economic climate and the
City’s responsible actions to address the structural budget deficit have generated particular
interest and discussionon how such reviews are conducted and decisions made to change
service delivery methods, particularly when outsourcing services. Dudng thischallenging
period,,the City has benefited from substantial reductions .in the costs., of services as a result of
compensation concessions by its public employees. "It is within this context that evaluations of
service delivery resulting in co.ntracted services, if and when cost effective, be undertaken.

Based upon City Council’directio~n to reviewthe .City’s ~:ompetition policies, staffhas worked
with a group of stakeholders representing labor, business, and non-profit community interests.
As a result of this consultations staff has developed recommendations for a structured approach
to evaluating andselecting among a variety of service delivery models. For the purpose of
establishing a policy and consistency in practice, the term "Service Delivery Evaluation" is used
here to broadly encompass the evaluation of.a range of’service providers, including City
employees, non-profit Organizations, Private.enterprises, or other governmental agen’cies for
providing services to the Community on behalf of the City.

PURPOSE

The purpose of this policy is to provide a decision-making framework fo~ evaluating a variety of
service delivery models.

POLICY

It is the policy of the City 0.f San Jose to use an efficient ahd transparent process for eva.luating
service delivery methods, which:

¯ applies c0nSistent" decision-making ci!teria;

¯. ensures that stakeholders have the opportunity to provide input to decisions; and,

¯ results in quality, cost effective services that leverage the unique strengths of public,
private, and n0nprofr~ sectors in service delivery.
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Implementation

Step 1. Evaluations of existing service delivery may be undertaken at any time. The
evaluations may resdlt in changes among services currently provided in-house and those
currently contradted,out and new services~. The City Manager shall consider.recommendations
for evaluations of existing service delivery from the City Council, City Attorney, City Auditor,
department heads, bargaining unions, and the public and private sector. Concepts of service
evaluations will be advanced prior to the formal annual budget process to the. extent feasible, in’
order to maximize the opportunity to carefully consider the potential effects (positive and
negative) of a proposed service delivery method, change.

The City Manager will inform the Coun(~il eady in the process of the service models und~;rgoing
a business case analysis. For proposals to be considered as part of the annual budget, Council
will be informed no later than the "City Manager’s Budget Request and Five Year Forecast and
Revenue Projections for the General Fund and the Capital Improvement Program" submitted
each year in February. Formal decisions to proceed with a sewice delivery change may be
made at the t~e of the annual budget adoption, in order to ensure that resources are allocated.
accordin~gl~.

The implementation process described in this Policy will only be applied to projects that meet
specific size thresholds. Smaller service delivery changes may proceed (as prescribed under
other rules and policies)using elements of this process when appropriate, but will not require
the extensive process described below:

For the purpo.ses of this Policy, a business case analysis will be undertaken to evaluate
Service Delivery changes that are expected to result in the addition,, deletion, or
reclassification of five (5) or more City full-time equivalent (FTE) positions1.

This process will not be applied to service eliminations due to budget cuts, episodic, one-
time, or temporary work.2

Step 2. A business case analysis will be prepared to determine the full cost, including transition
and management expenses, for the Ci~! to deliver an existing service differently.

Step 3. The business case analysis will be reviewed with stakeholders and made available to
the general public. As applicable, the Administration will meet and confer with affected City
employee bargaining units.

1 Working Partnerships USA recommends that the service deliverY, evaluation process apply to changes.that would impact ........
three (3) or more FTE positions. Staffs intent is to establish a threshold that captures significant changes in service models
and to ensure the potential for some return on investment given the high cost of conducting a managed competition process.
2 Working partnerships USA recommends an exemption for emergency services. The necessity of City-provided emi~rgen~y
services is addressed in the City’s Competition Policy (0-29). Staff is not proposing that such services be outsourced. At the
same tim.e, the policies do not preclede a third party provider for certain related services, such as the current medical transport
service provided by a private company through the County or disaster recovery services provided bY the Amedcan Red Cross.
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This review will provide a preliminary Administration recommendation onthe service delivery "
approach to be pu.rsued and the applicability of Codncil Policy 0-29, Pdblic Private Competition
Policy, based upon the following decisiommaking criteria:

What is the potential impact on public employees currently providing the service and on
the workforce in general with respect to issues such as workload, productivity, diversity,
and availability of measures to mitigate negative impacts? Impacts will specifically be
evaluated relative to the City’s core values (Integrity * Innovation * Excellence *
Collaboration * Respect * Celebration).

2. Is it practici~l for City staff to provide the proposed service (versus being precluded by
proprietary, supply chain, or other factors)?

Is there limited market competition for the service or other reasohs that the City. directly
providing..the service would protect public interests from default or servi~e interruption?

Is there currently a City staff unit capable of and interested in developing a managed
competition proposal?

5. Is the workload sufficiently steady to support a permanent workforce (versus episodic)?

6. Is a City interest served by being a long term direct service provider, such as avoiding
future costs?

.8.

Is the service model likely to improve the quality, customer satisfactiori, .and!or
responsiveness for the same or lower cost, with particular focus on the General Fund?

Do local, state and federal laws, regulations, and funding guidelines restrict the method
of service delivery, and if so can these restrictions be changed?

What risks to the City and public do the service delivery models Present, and how would
these risks be managed?

10. Is the City able to cost-effectively maintain the specialized skills, technology, and
equipment needed for the service?

11. Does the service delivery model maximize the leveraging of prospective non-City
resources (such as sponsorships and donations)?

12. Is’there management and administrative capacity to support the in-house workforce or
contract oversight needed?
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Step 4. The decision to pursue changes to the existing service deli~/ery model, including
whether managed competition including City employees will be pursued, will be presented to
the City Council for approval. This will include the. allocation of resources (funding and
personnel) to comp!ete any.required procurement process.

Step 5. The Administration will issue a request for proposal (or other proi:urement process) for
service provider selection, managed competition., or other partnersriip agreem~nts as
āpplicable. The City’s Public. Private Competition Policy (Council Policy 0-29) will guide the
managed competition process.

Step 6. The Administration will present for approval by the City’Co~ncil results of the
procurement process. In making its recommendations, the Administration will compare the
proposed agreement to the business case analysis and either validate its preliminary
recommendation or identify material differences. The Administration will consult with
stakeholders in advance of presenting its recommendations to the City Council, including as
applicable, meeting and conferring with affected City employee bargaining units.

Step 7. The City Will monitor any resulting contract to ensure quality and ongoing cost
competitiveness, with reporting and renewals consistent with other City rules and policies.

DEFINITIONS

Service delivery evaluation refers to the evaluation of a range of methods of d~;livedng
services to the public via City employees, non-profit organizations, private enterprises, or other
governmental agencies for providing community services on behalf of the City.

Managed Competition refers to a process whereby City employees as well as other public and-
private entities may propose to deliver specific services over a specified period of time.
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CITY COUNCIL POLICY

TITLE Public Private Compeiition Policy PAGE POLICY NUMBER
¯ 1 of-1-8-1.__~0 0-29. "

EFFECTIVE DATE March 25, t997 REVISED DATE "

APPROVED BY COUNCIL ACTION March 25, 1997,.Item 9d

BACKGROUND

Over the years, the role of government as a monopolistic pr.ovider of public services has
evolved into a role as a partner with the private and non-profit sectors in the delivery of
public services. Government has chd~;en to involve others in servi.ce delivery due to
limited resources, increased demands, and to the recognition that.partnerships can
leverage the quality and cost-effectiveness of services delivered to the public. At the
same time, government continues to deliver many services competitively in-house and
also retains the responsibility for core services that require a certain level of government
control and accountability.

With an overarching goal of providing quality services to the pub!ic in a cost-effective
manner, the City ofSan Jose mirrors government-wide trends in service delivery. ~

,;.~o In addition, ci~ employe~s continue to
provide high quali~, cost-effective so.ices and to use Continuous ImprOv~meqt
practic~ to enhance the efficiency and cost.effectiveness of Ci~ se~ices..Recognizing
the value and quali~ performance of Ci~ employees, Council Policy 0~29jets fo~h
a preference for using C~ employees to deliver C~ so.ices.

in San Jose and other government agenc.ies, the delivery of public services by private
firms has resulted typically from private competition processes, in recognition of the fact
that competition challenges private firms to provide.better services at lower costs. Th_._~e
current economic recession and the City’s responsible actions tb address’the structural
deficit necessitate that ~" ........ ÷~ ....... r,,~,~,,,, h~,,~ h,=., ,,~÷he Ci~ ~e-apply the
concept of competition more broadly to determine.the most .cost-effective method for
delivering City services. It is within this context that alternative service delivery options
including ’~ ~’~’~"’;"" t~ cor.c~pt .... ~,r^o,~,,, ,,,~,,~,,~,,~,,÷o ~r~ subjecting ma~, ,,, ,-,I-,I,,=.y,,,~ ............ :,,’-’,.~ ~, .-.,~.,.,.,j~; ~..:,.,-,,.,,,,,~,,~,., .~ . ... , .
m~r-e-services to a competition process in which-they, city employees themselves, are a
competitor., if and when cost effective be considered.



TITLE Public PHvate Competition Policy
I I PAGE2 of 1~

POLICY NUMBER
0-29

In order to evaluate altemativechanges to existing -models to deliver services, the Ci~
has developed a new Policy to provide a decision-making framework for evaluating a
variety of service delivery models, such as City employees, non-profit organizations,
private entertsriseS, or other governmental agencies to identify the most cost effective
method for delivering quality public services (Service DeliveryEvaluation Policy XX). If it
is determined that managed competition involving City empioyees and private
contractors will be pursued as a result of the evaluation, this Pub!!c Private
PpolicY. (Po!!c;’ 0-29) will guide the competition process.

The underlying assumptions of this public-private competition process are that
government should be competitive in cost and quality with the private sector and that
competition provides an incentive to enhance quality and lower costs. ^-’~"

÷° To support the City’s goal to deliver high quality
services to the public in a cost-effective manner, San Jose seeks to mer-ge-u~date
Council Policy n ~.a ;n+,~ a n~" ..... ,~.,, ,^,~,;,,h÷,~ ~,,,~,~o ÷h ....... ~ ofdefine the
competition process once a service has been selected for competitionmer~,
while continuin.~ to retain~ the preference for city employees to deliver City services
and .other applicable services.

PURPOSE

The purpose of this policy is to set forth the goals and guiding principles for the public-

~ and guidelines for conducting a competition process.

POLICY

Overview

It is the policy of the City of San Jose to deliver quality services in the most cost-
effective, and efficient manner, within the context of other public policy goals and.
interests, in coniunction with Council Policy XX, Service Delivery Evaluation,~ ~the City
shall use a public-private competition process wh~r~ ~ppropd~te to determine the most
competitive service delivery method.

The public-private competition process shall consist of a competitive assessment (1) of
the in-house service selected fo.r competition prior to issuing requests for proposals
(RFP) (2) and a managed competition process (3) during which RFPs are issued. In the
competitive assessment, City employees providi.ng the service shall be given an .....
opportunity to implement readily achievable improvements, if necessary, prior to the
decision to pursue managed competition. The City shall continue to deliver the service
in-house if it is deemed competitive according to the measures set forth later in this
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policy. The public-p.dvate competition process shall be carded out in accordance with
I the goals and~-_guiding p~inciples =,".d cr!tor!= for :o~ct!o,-, set forth in this policy.

A glossary of key terms used in this policy is included in Attachment A.

GOals of Competition

The overall goal of the competition process is to ensure competitive service delivery, ¯
regardless of which delivery methbd is selected ultimately. The goals of the competition
proc~.ss shall reflect the breadth of qualities necessary to be competitive and the
broader public interest, rather than simply focus on costs. Accordingly, the goals of th~
competition process are to:

=. Increase responsiveness to customers through flexible service delivery.
o Reduce costs and/or avoid costs.
¯ Increase effibiencies of service delivery..
= "Improve and/or sustain.quality and levels of service provided~
¯ Encourage creativity and innovation in the delivery of services.
¯ Identify opportunities to leverage resources.
,, Ensure the City’s mission and scope of services evolve with the changing environment.

Guiding Principles

The following principles shall guide the development and implementation of the public-
private competition process.

Application of Competition Process: The premise of the public-private competition
process is that competition in the ma.rketplace produces value for customers and that
either in-house or alternative service delivery methods may produce supedor value for
customers; therefore:

I
I

¯ The City may subject services that are currently provided in-house to the
competition process.

= The City may subject services that are currently contracted out to the competition
p, r,o. cess.

= The City may also propose to provide services to other, govemment agencies
and, when it properly furthers an appropriate public purpose, and to the private
sector.

The City shall continue to utilize Continuous Improvement practices to enhance in-
house service ~:leliveryoutside of this process..The City shell also continue to use the
currentpdvate competitive bid-procurement processes in which the City is not
competing and/or other alternative delivery methods without utilizing the public-private
competition process, in situations such as when the benefits to the City of_aAIternative
service delivery are clear and/or delivery of the service is time-sensitive.
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Employee Partnerships: Fair and respectful treatment of employees shall be a
cornerstone of the public -private competition process. To achieve the participation
and acceptance of City employees, the City shall involve employees and unions (3)
throughout the development and implementation of the public-private competition
process. The Cityshall establish appropriatestructures to ensure on-going participation
of the employees and unions, including, but not limited to, labor and management
teams.

Employment Stability: The City’s commitment to employment stabil~ for City
employees affected by the public-private .competition process shall be dependent upon
employee and union commitment to flexible redistribution of resources, such as
alternative career paths, broadened class specifications, and other, measures to allow
employees to assume, greater and/or different restsonsibilities in a cost-effective
manner~                                     .

Consistency with Other-City .Policies., and Local, State and Federal Laws: The
implementation of the competition process shall be.consistent with other City policies
and public policy goals, such as the small and local business preference policy,.,,,..~..oj~in"’~’r

j, p, revailing and living wage po     , commun
employment standards., and the non-retaliation policy. Employees of private contractors
willmay also have an obligation to meet the requirements of the State Whistleblower
Protection.Act, http:ilwww.bsa.ca..qov/hotiineiprotections, and the City’s Non-Retaliation
Policy. (Policy 1.1.4) http:iiwww.saniose(~a..qov/employeeRelationslfraudAudit.asp. 12

Furthermore, state law requires that some contractors disclose potential conflicts of
interest by filing a statement of economic interest (Form 700) (Political Reform Act
~under Government Code §§ 81000 et seq.).

Level Playing Field: The competition process shall not favor or disadvantage any
competitor in the process. The following principles shall apply:.

Request for Prop~}sals (RFP) shall require competitors to provide pre~ailir~g
wages (1) to their employees when it is deemed to be in the best interest of the
City in obtaining the services requested.

1 K~lra, 4/27/09 Recommendation 11. Whistleblower Protection
2 Workin.q Partnerships USA recommends a specific contract provision that violations of the Non-

Retaliation Policy con~titutea breach of contract. As noted in the annotated policy, local, state, and fed~’~i
laws provide the framework for addressin.q such circumstances. Staff does not recommend additional
policy lan.qua.qe requiring specific contract provisions. Most City contracts allow the City to terminate for
convenience. Terminatin,q for breach of a specific provision would require the City to be able to prove its
case for breach rather than iustterminatin.q without a stated cause.
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The RFP evaluation process shall include th___~e "Third Tier Review" in accordance
with the City’s Living Wage Policy. Specific for this policy Third Tier re~iew shall
also include the ~’~ ~m,~,,,m~n*.. .... ~; .... ~ ~;,,~* .... ~o~o ,,,~ ~,,~
review of the CiW’s and contm~om’ employee benefits, employee ~mplaint
procedures, compliance with state and federal workplace standards, and histo~
of litigation related to breach of contra~, or situations in which there is
documented evidence of breach of contra~.~ Information should be limited to
information that is publicly available.

Methods for comparing costs shall be reasonable and unambiguous, shall ensure
ob]e..etivitg and integrity of the data, and shall ensure that all direct and indirect
(such. as those costs which would be avoided if the service is not provided in-
house) internal costs and gains associated with outside contracts

are
captured.4 Specifically it shall include: transition costs, monitoring and
enforcement costs, effects on overhead costs, costs of training and equipment,
and proiections of future costs.

Performance standards., deliverables, and corresponding payment schedules
shall be outlined in the RFPz and quality measures shall be reasonable,
quantifiable and unambiguous. Based on the nature of the service contracted for,
the RFP will include disclosure of relevant contractor employment standards
such as training, screening, and personal back.qreund checks. "~ -

Reasonable outreach efforts are to be made to secure, a minimum of three
proposals on RFPs. In instances where the outreach for a Request for Proposal
results in less than three fully responsive proposals, the Administration will
determine whether to proceed with the evaluation of the proposals. The Council

~ Kalra 4/27109 Recommendations la, lb, and lc. Contractor Selection. Note that this review would be
limited to instances of actual liti,clation given the potential subjectivity of allegations.
~ The San Jos~ Silicon Valley Chamber of Commeme recommends adding to the cost compads0n the
.City’s full cost of service including staff administration, and taxpayer funded pensions. This issue is
addressed under the Service Delivery Evaluation Policy and the assessment of the decislon to support a
City workf0me:-     "
’~ Kalra, 4127109 Recommendations 6a. Cost Comparisons
~ Workin.q Partnerships USA recommends quantifying’ the costs associated with risk in conductin.q the
cost comparison. The Service Delivery Policy includes an assessment of the dsks of service delivery
models. Costs assciciated with such expenses would’further be factored into the proposals from private
entities (see "Approach for Public Private Competition Process," page 10) and will be covered through
insurance and indemnification requirements.
~ Kalra 4/27/09 Recommendations 2a. Contrac~(~r Performance
~ Kalra 4/27/09 Recommendation 3a. Contractor Employment Standards
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re!~ort shall examine the situation to ascertain the reasons f(~r the small number

All personnel records and other detailed info~ma{ion required of private sector
competitive bid participants must be required of public sector bid participants.1°

Internal Competitiveness: The City shall make every reasonable effort to enhance the
abilityof employees to compete successfully on an on-going basis. Actions to
accomplish this objective shall includei

Continuing to utilize Continuous Improvement practices to enhance in-house
effectiveness and efficiency on an on-going basis. :

Providing competitiveness training to employees and unions, through a
collaborative effort to define needs and select trainers. Training shall include
components such as unit cost accounting, development of performance
standards, benchmarking, preparation of Requests for Proposals, preparation of
proposals, and general business principles.

Involving internal supportfunctions in competitiveness training and in competition
processes for which their operations are a cost factor.

¯ ~ Removing internal barriers to co.mpetitiveness, Such as outdated or unnecessary
procurement, legal, personnel, financial and other operational procedures.

¯ Providi.ng alternative rewards (e.g., gainsharing, bonus programs, etc.) for
successful employee efforts to reduce service costs and enhance service quality.

ComPetitive Assessment: Reflecting the preference for inhouse Service delivery, the
competition process shall begin with a competitive assessment of the in-house service
function prior to issuing requests for proposals. City employees providing the service
shall be. given an opportunity to develop and .implement readily achievable efficiency
and effectiveness improvements prior to the decision to pursue managed competition.
Efficiency and effectiveness improvements shall include actions affecting both line staff
and management, such as reducing management layers balanced with broadening
class specifications to encompass other responsibilities.

In general, the City shall continue to deliver the service in-house ihthose cases where
effective.ne.ss and efficiency, is eg..uivalent to ~0r greater th;~.n a.!ternative means and

9 Kalra, 4/27/0g Recommendation 8. Minimum Number of Bidders
lo Working Partnerships USA recommends adding "all personnel records and other detailed information
required of public sector bid participants must be required of private sector bid participants." Staff does
not recommend this chan,qe as public a,qencies have .qreatsr public disclosure requirements than the
pdvats sector, and the provision may significantly discoura.qe private sector competition.
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where the potential savings for an outside service delivery are less than ten percent
(’10%) for the same level of service provided in-house, which is the general percentage
used in business to account for the cost of contract administration and basic transition
costs. Based on the recommendation of the competitive assessment’team, the City

. Manager shall decide if the service will remain in-house or be" subjected to managed
competition. The decision t(~ keep a service in-house shall be subject to City Council
approval.~

In situations involving currently contracted-out services and new services, a similar
process .will be used to determine if the City can deliver the service competitively. In
this situation, the asse.ssment will be based on the expected costs of the City providing
the service rathe/" than the actual costs. The assessment should also take into
consideration.the abilities of service delivery models that can crea{e and sustain
partnerships that would leverage the quality and cost-effectiveness of services delivered
to the public..

Core Capacities and Resources:t2 As part of the de~ision-making process,, the City
sha!l consider the level of core capacities, if any, which should be maintained within the
City to enable the City to compete for service delivery in the future and/or to provide the
serVice in the event of a contractor default, changed circumstances, or future non-
competitive proposaJs. Measures to maintain core capacities may include retaining a
portion of the service in-house and/or maintaining comparable skills in other unitsof the
City. Where City funds are invested in equipment, real property or other capital assets,
the City shall identify appropriate measures to ensure the ability to resume operations in
the case of default, changed cimumstances, or future non-competitive proposals.~

In reco.qnition of the importance of the quality and responsiveness of services that
protect public health and safety, core public safety services, including sworn police. ’
patrol, fire, and disaster response would notbe subject to competition.. This policy in no
way prevents the augmentation of City services by contractors in the case of a disaster
or state of emer.qency.1’~

Long-Term Competitiveness: To ensure the delivery of competitive services :to the
public over the long-term,, the City shall avoid actions that result in the creation of~a
"private monopoly" in which only one private firm is likely to be viewed as a tenable
provider of a particular service. If the creation of a priVate mon.o.poly is likely, the City

11 A review will occur within the decision-making framewoPk identified in Service Delivery Policy XX prior
to selecting a service for competition.12 Kalra, 4/27/09 Recommendation 7. Maintenance of Minimum In-House Capacity (Core Capacity). As
p̄art of the decision making process the City must consider the level of core capacity, if any~ should be.
maintained to enable the City to compete.
1~Working Partnerships USA recommends making explicit that the City shall maintain a core capacity to
enable the City to compete for service delivery. This issue is addressed in the Service Delivery .
Evaluation Policy throu.qh the assessment of the competitive marketplace and the City Council’s decision
to proceed with either Competition Policy or third party procurement process.
.1,~ Kalra, 4/27/09 Recommendation 9. Protect on of Emer.qeni~y Servi;es.
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shall consider-contracting out only part of the servi~e or not contracting-out any of the
service. The City shall also monitor contract costs over the long-term to ensure on-
going cost competitiyeness.

Fair and Reasonable Process: During the competition procesS, the City shall maintain
high ethical standards and avoid any actual or perceived conflict of interest in selecting
service providers. The City’s existing Code of Ethics. (SJMC 16.46.010) and the
Procurement .Inte,qrity and Conflict of Interest Policy (’Council Policy 0-35),--amt-whe~

,~,~,,~,~ ,~, ~ r-~,~,~ ~,~ Dr,.~o;,~.o, r-~,..~,,,..~...~,,.÷ D,~,..,,~,,~ h    pply=s all a

~" Kalra, 412710g Memorandum recommends revisions should include a requirement tha~this policy be
utilized, to the greatest extent feasible, when any current City provided services are tran~itioned to an
outside service provider. The current "draft" decision-making framework for service delivery evaluations
recommends a Council decision to select services to subject to the competition process.
~ A review will occur based on established criteda within the decision-making framework identified in the
Service Delivery Evaluation Policy XX prior to selecting a service for competition.
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APPROACH FOR PuBLIC-PRIVATE COMPETITION PROCESS

Following is the general approach for conducting the public-private competition process.

Competitive Assessment (1)

, ,. Administrative Work Plan.,
2. Conduct competitive assessment of in-house service.
3. Implement effectiveness and efficiency: improvements as needed.
4. Determine next step based on competitiveness of in-house service~

Select service for competition and identify target dates for completion in
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Managed Competition Process (if decision is made to continue the competition process)

1. Develop Request for Proposal (RFP)
2. IssueRFP ¯ ¯ ..-
3. Conduct RFP process.
4. Select provider.
5. Conduct a financial analysis and risk assessment
6. Monitor performance and costs.

Competition Training

.The training plan will be a collaborative effort with employees as called for in the
,Employee Partnerships" principle.. The City may seek assistance from consulting firms
.with hands-on experience in preparing employees for competition. A general training ~
module will be available to all City employees. Specific skills needed to successfully .
participate in the competition process will be provided to employees participating in the
competition process. The general and specific training modules will focus on the- ~
following general areas; however the modules will be customized based on an
assessment of employee training needs..

1.; Introduction to competition to discuss the need to be mor~ competitive in this
changing environment as well as increased awareness of possible ethical conflicts

=during the competition process,. ’            ~
2. Benchmarking to assess where we are and what we.need to do to improve.
3. Flowcharting the service delivery process tounderstand how the current process

works:-"           .
4. Data collection methodologies to collect ~elevant information on costs, performance

measures and customer Catisfaction.
5. Continuous Improvement principles, tools, and techniques for streamlining work

processesand, implementing imProvements.
6.. Writing effective RFPs.
7. Responding to .RFPs.
8. ]dentifying and implementing opportunities for improvement.
9. Contract development and madagement.

EMPLOYMENT OPTIONS

Outside Contractor Employment

In the event that managed competition results in the outside delivery of a service
previously provided in-house, the City shall’facilitate the transition of employeesto tl~e
successful contractor, if the contractor and the employees elect to pursue {his option.
Contractors are not required to hire displaced employees. Actions to facilitate the
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transition’to private employment with the successful contractor shall include, but not be
limited to:

Requiring outside contractors that create new jobs or have currently existing job
vacancies to deliver a City service to first, consider displaced city employees for new
jobs.

Providing one-time incentives to employees that accept employment offers from the
su(~cessful contractor.

"No-Lay-Off" Provision"

In the event that managed competition results in the outside delivery of a service
previously provided imhouse, the City shall provide any person displaced with other
employment opportunities within the City to totally avoid the need for lay-offs.
Appropriate lay-off procedures under the Memorandum of Agreement or Civil Service
Rules shall apply. When the "bumping" p~ocedures.are used, City employment will be
offered to affected employees..

"No Lay-Off" means no separation from City employment, unless the employee is hired¯
by the successful contractor or chooses lay-off.in-lieu of internal placement. If the~
employee remains with the City, the employee will not experie, nce a reduction in current
pay, although the employee may be transferred, assigned to a different classification,
have salary Y-rated, or have other qpportunities for employment. The no lay-off
provision shall not apply in situations other than reductions in positions resulting from
the public-private competition process.

In addition to the obligations in the civil Service Rules and the City’s Memoranda. of
Agreement, the City shall mitigate the impacts of .the change in service delivery with
actions including, but no.t limited to, the following:

Notifying the.unions, the Office of Employee Relations, and the Department of
Human resources (HRD) of the impending .competition process.             .

Committing to full partnerships with the employees and unions and meeting and
conferring with unions as.the sole representative Of the employees, as
appropriate in accordance with state statute.

Banking appropriate vacancies to prepare for the impending competition.

Identifying opportunities for moving displaced personnel into other City positions
with comparable benefits and salary levels without compromising current job.’
standards.



Assisting employees in transition by offering training and cross-training.

In the event an affected employee elects not to accept a position within the City,
the employee shall separate from City employment within .30 days and the City
shall provide outplacement support services for the employee for 60 days
following separation, from the City.

Meet and Confer Provision

For purposes of this policy, the meet and confer process shall incorporate the following
principle.s:

The process shall consider the competing interests of other stakeholders beyond
the affected employees.

¯ Flexibility in redistribution of resources is necessary to guarantee employment
protection.                                      ,

, The process shall attempt to coordinate solutionscity-wide, not just in one
bargaining unit.

(1) See Attachment A "Glossary" for definition of term

(2) Requests fro Qualifications (RFQs) and Requests for Information (RFI) ma..y also
" be a apart of the managed competition process.                ..

(3) "Unions" and "bargaining units" are used interchangeably ihroughout this policy.

Recommendation 4.a.¯Small Business Assistance

This recommendation was discussed by the Small Business Development Commission¯
during Fiscal Year 2007/08. The estimated cost to implement this recommendation was.
$250,000. The program ,was not further developed absent the funding needed to
implement the program. Staff r~commends no chan.qe to Policy 0-29 at this time related
to this issue.

,Recommendation 5.a. Pay-to-Play Regulations
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The Att0mey’s Office is: 1) assessing existing policies in California cities that restrict
contractors responding to an RFP from making a contribution to the campaigns of
candidates or elected officials,’ and 2) evaluating potential restrictions onthe City’s.
ability to legally restrict contributions due’to constitutional rights, and will report their
conclusions directly to the City Council. The Council could consider voluntary
.compliance or disclosure by. Council members and Council candidates.

Recommendation t0. Sunshine Requirements- Public Disclosure

Records that any vendor transmits to the City already are public re~ords. The Sunshine.
Reform Task Force considered a similar proposal and the Council will be’ evaluating the
final recommendation in the context of the work of the Non-Profit Strategic Engagement
Platform. Staff has added a policy statement recommen~ls no change to Policy 0-29 at
this time related to this issue. Workin.q Partnerships USA and CAMP representatives
recommend ensuring that. the policy reflects the principle that the public does not lose
access to information because a service has been outsourced:

Recommendation t2. Monitoring of Contracts

The City acknowledges that there are several areas where overall improvements to
contract management and oversight of the City’s agreements with service provider~
should be pursued. The City believes that this issue is best addressed by
comprehensively increasing the management capacity through training and emp[oyin.q
best cOntract monitoring practices and is planning to develop a contract administration
trainingl Staff.recommends no change to Policy 0-29 at this time related to this issue.

Recommendation 13. Community Responsiveness Hearings

The City is adding a Whistleblower icon ’on the City’s P’urchasing Bidline to provide the.
~ublic and employees with an opportunity to provide input on the performance of service
contractors: Staff recommends no change to Policy 0-29 at this time related to this
issue. Working Partnerships USA is concerned that: 1) the purchasing Bidline is not the
obvious or intuitive choice for members of the public who are unhappy with the level of
service they’re getting from a contractor, and 2) to be effective, the online systerh must
be pu. blicized and accessible, and staff must be assigned.to respond to citizen input
regarding inadequate performance. While staff agrees that all opportunities for
community feedback on City.services should be encouraged, this is a res’ouroe and
programmatic issue that is beyond, the scope of whether the service is provided by a
~ublic or private entity.                                            ’ ’

Recommendation t4. Fee Structure for Audits

Staff recommends that administrative assessments to cover costs of audits be
evaluated and negotiated on a case-by-case, basis.ta.king into account the amount of the
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.award and impact on potential bidders. Staff recommends no change to Policy 0-29 at
this time related to this issue.

Recommendation 15. Encouraging Use if Small Business

The City currently has several programs, services and policies in place on behalf of
disadvantaged and small businesses to encourage¯ greater participation in City contracts
and to increase greater overall economic vitality for businesses such as a: Small
Business Development Commission, financial assistance; tax incentives, entrepreneur
assistance, workforce & training, local preference’policy,-and small ambassador
program. There was a .qeneral consensus among stakeholders that small businesses
given more support andtools to do business with the City. Staff recommends no
change to Policy 0-29 at this time relatedto this issue but recommends fdllow-up action
for further consultation with the Small Business Development Commission.



ATTACHMENT A

GLOSSARY OF TERMS

I
I

The following definitions shall apply within this policy and to related actions:

Alt:rn.~t!’;¢. ~Service delivery evaluation refers to an evaluation of a range of
methods of. delivering services to the public via imheuseCitv employees, eutsk~
emtdeyees~non-profit organizations,-er-by private ~enterprises, or other
gbvernmental agencies for providing community services on behalf of the City.

Competitive Assessmentrefers to a process used to determine the competitiveness of
in-house delivery of a particular service. A competitive assessment team conducts the
assessment including identification of costs and performance measures, comparisons to
industry standards, and development of benchmarks. _T.the department providing the
service subsequently implements readily achievable improvements in effectiveness and
efficiency.

Contracting out refers’ to.the City entering into an agreement with a private firm, ethe~
gover.nmental agency or non-profit organization, to manage a public program, provide a
service or construct a public project with public funds.

Managed Competition refers Lois a process whereby City employees as well as other
l~h-public and private entities .may propdse..bid-for the right to deliver specific services
over a specified perioi:! of time.

Prevailing Wage refers to the California Labor Code definition, which defines prevailing
wages as the basic hourly rate being paid to a majority of workers engaged in a
particular classification within a given area. If there is no single rate being paid to the
majority, then the prevailing wage is defined asthe single rate being paid to the greatest
number of workers in the given classification. Prevailing Wage includes per diem
payments for fringe benefits such as health, pension, vacation and travel time.

Privatization rbfers to a broad range of arrangements through which public services
are delivered in whole or in part by the private sector.

Public-private Competition is a process whereby the City determines the optimum
method for delivering public services. The process includes a qompetitive assessment
of inLhouse delivery of the service. If the decision is made to issue a request for
proposals, the city participates in a managed competition process. Public-private
competition is distinguished from "private competition wherein the City is not a
competitor.
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SUBJECT:

SEE BELOW DATE: 09-16-09

SUPPLEMENTAL

COMPETITION POLICY REVIEW - EVALUATING NEW SERVICE
DELIVERY MODELS

REASON FOR sUPPLEMENTAL

As directed by the CED Committee, this memorandum responds to the August 21, 2009 request
for additional information from Working Partnerships USA.

BACKGROUND

On August 13, 2009, staff issued a memorandum recommending that the Community and
Economic Development (CED) Committee accept its report on the evaluation of service delivery
changes in the proposed FY2009-10 Budget, and to agendize for City Council consideration: 1)
adoption of a new Council Policy establishing a decision making framewo,rk to evaluate service
delivery models, and 2) approval of a revised Policy 0-29 (Public Private Competition Policy).
On August 21, 2009, Working Partnerships USA submitted a letter to the CED Committee
requesting additional information on staff’s recommendations (see Attactmlent A). At its
meeting on August 24, 2009, the CED Committee defeI~ed discussion of staff’s
recommendations and directed staff to respond to the questions’raised in the Working
Partnerships letter.

Staffheld a follow-up meeting with stakeholders on September 11, 2009 to discuss staff’s fmai
recommendations and preliminary response to questions and comments raised by Working
Partnerships and other stakeholders. Staff also received a letter on September 9, 2009 from the
San Jose Silicon Valley Chamber of Commerce with comments and responses to the Working
Partnership’s letter (see attachment B).
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ANALYSIS

The following paragraphs respond individually to the issues raised by restating each question,
followed by a staffresponse.

Working Partnerships USA question 1: With regard to the whistlebloWer and non-retaliation
issues, staff states violators will be subject to "appropriate sanctions." What specifically are
these sanctions and how wi!l they serve to deter retaliation against whistleblowers?

Staff Response: The Office of Equality Assurance haudles complaints regarding wage
compliance issues, providing a City office to register a complaint.. In addition, the prevailing
wage provisions in City contracts include a requirement that the contractor comply with the
Labor Code. It specifically states that the "City will monitor Developer’s compliance with the
Labor Code requirements." Private employer retaliation is covered by the False Claim act. The
City would review any such claim or refer any such complaint to the appropriate state agency.
Section 1102.5. (a) of the Labor Code states: "An employer may not make, adopt, or enforce any
rule, regulation, 6r policy preventh, g an employee from disc.losing information to a government
or law enforcement agency, where the employee has reasonable cause to believe that the
information discloses a violation of state or federal statute, or a violation or noncompliance with
a state or federal rule or regulation. (19)An employer may not retaliate against, an employee for
disclosing information to a government or law enforcement agency, where the employee has
reasonable cause to believe that the information discloses a violation of state or federal statute, or
a violation or noncompliance with a state or federal rule or regulation." Thereare specific laws
that provide, specific processes for such claims. The reference to the State Whistleblower Act is
a state law that provides a process for s~te employees to file complaints. In addition there are
numerous provisions of state law that protect workers who have claimed misconduct against
them such as in the area of complaints about wages and overtime and worker compensation
claims. Most of these non-retaliation provisions provide for enforcement directly by the affected
worker.

The City Non-Retaliation Policy is a City regulation that provides a process for City employees
and contractors to file complaints. Most City contracts provide for the City to have the right to
terminate at its convenience or for a default under the contract. If the City Council would like to
make protections for whistleblowers more explicit, the City’s Non-Retaliation Policy
@olicyl. 1.4) could be amended to state that appropriate sanctions may include termination of a
contract.

Working Partnerships USA question 2: The City assumes various risks and liabilities when it
outsources services to private contractors. How will the City assess the cost of assuming these
risks and how will the City include these costs in its comparison in the Competition Policy?

Staff Response:. The decision making criteria in the .proposed service delivery evaluation policy
requires the Administration to review risks to the City and public that a new service delivery
model may present, and to address how these risks would be managed. The review of risks will
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include qualitative as. well as quantifiable factors where applicable. Based on the specific nature
of the service being evaluated, this review entails evaluating factors such as market competition,
timeliness of service, citizen sensitivity, costs to transition the service, and management
complexity. Considering .the consequences and. likelihood of each issue, staff will recommend
how best to manage risks.

It should also be noted that evaluating risks is a critical component of assessing service delivery
by City forces as well as contractor provided services, since City-provided services also involve
risk. Given that the City is largely self insured, City-provided services often do not have the
insurance, indemnification,, workers compensation, and related protections typically provided
through contractual services. The long term commitment of resources to the training and
development, as well as performance, compensation, and protections for City employees also
involves inherent risks and liabilities.

Working Partnerships USA question 3: Staff proposes to include the cost of public employee
pensions when it analyzes the economic impact of outsourcing. However, pension cost estimates
vary dramatically depending on actuarial analysis and stock market dynamics.. How will the
City determine pension costs for inclusion in its economic analysis of outsourcing either under
the Service Delivery Policy or the Competition Policy?

Staff Response: The proposed inclusion of pension costs is not intended to reflect a new
estimate; this reflects current practice whenever "fully loaded" (salary plus benefitS) costs are
estimated for new staff. Each Retirement Board has retained an actuarial consultant to calculate
pension costs and contribution rates for city employees. These rates are specific to the City’s
demographic membership and reflect expectations of salaries, benefit levels, investment returns,
and other assumptions. Currently, the rates are updated every two years. The cost estimates are
based on the negotiated benefit levels, salary increases, mortality, and investment returns by
employee groups. The actuary would typically perform the calculation for every person covered
bythe City.

When conducting a service delivery evaluation the City would prepare cost estimates as
described above for the employee provided service using the best information available. The City
would similarly expect the cost proposed by an alternative service delivery prgvider to include
all costs borne by the employer plus a profit margin. The City’ would not, however, typically be
responsible for changes in private employers’ pension costs.

Working Partnerships USA question 4: Given the current policy draft’s recommendation to
include public pensions in the service delivery analysis, it is equitable to also include the cost
benefits to contractor employees that are borne by taxpayers (e.g., health services, EITC, energy
subsidies, and food stamps). How will the City incorporate these costs into its economic analysis
of outsourcing?
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Staff Response: The service delivery evaluation does not attempt to quantify social service
costs for .contractor employe~s. The City has in place progressive policiessuch as Prevailing
Wage and Living Wage to help ensure sufficient wages and benefits for employees of
contractors, in order to minimize reliance on taxpayer funded social services. In addition,
service and labor contracts subject to the City’s Living Wage Policy and the Public Private
Competition policy are required to undergo what is commonly referred to as "Third Tier
Review." This is the process under which the City considers the proposer’s history as an
employer and working condition commitments and includes review of employee benefits, and
compliance with state and federal workplace standards.

Working Partne?ships USA question 5: The elimination of core capacity to perform essential
city services would expose the City to the risk of losing the ability to provide those services in an
emergency and the risk of losing control of the costs of providing those services. In evaluating
the option to outsource municipal services how will the City assess the need to maintain
minimum capacities to provide essential services?

Staff Response: In recognition of the importance of the quality and responsiveness of services
that protect public health and safety, the Competition Policy specifies that core public safety
services, including sworn police patrol, fire, and disaster response would not be subject to
competition. Beyond basic emergency response services, the definition of core capacities and
services is a highly subjective undertaking and one that the lJity Council has expressed some
interest in exploring. The Administration anticipates that this analysis will consider such factors
as the flature of the service, availability and capabilities of other service providers including
other agencies and non-profits, and the cost to maintain needed sldlls and equipment in order to
backfill a service interruption, or restore city-provided services.

Working Partnerships USA question 6: In regard to Councilmember Kalra’s recommendation to
ensure the public, not lose access toinformation or documents in outsoureing if the information
would be available had the services been delivered by publie employees, the staffhas, said it
would be difficult to provide the public With direct access. However, direct access is not
necessary to affirm this prineiple. City contracts can specify the data that is likely to be the
subject of public inquiry- and request that data in the outsoureing contract. Further, City
contracts can include a general clause, enunciating the prineiple of no loss of access and
requiring that the vendor respond to City requests for records that are induced by a citizen PRA
request to the City. What contract language can be utilized in this manner to protect the public’s
access to information under Sunshine and Public Records law?

Staff Response: It is not the intent of the Administration to use contracted services to either
limit nor expand the availability of information in response to a public records request. Staff has
noted that records that any vendor transmits to the City already are public records, The City’s
standard contract language requires contractors to maintain all reports, documents or other
materials related to the charges for services and the performance under the agreement for a
minimum of three (3) years. Redords.must be made available for inspection or audit upon
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written request by the City. In addition, based on the nature of the service, the City evaluates
whether additional information is needed and if a business need is established may designate
specific records to be made available to the City unde~ a contract. ¯

Worldng Partnerships further objected to the recommended language that "all personnel records
required of private sector competitive bid participants must be required of public sector bid
participants." Recognizing that this could be interpreted in various ways, staff believes this
language could be deleted.

Working Partnerships USA question 7: City staff calls for "best practices" in monitoring City
contractors, but has not responded to requests for a description, of these best practices. What
are the "best practices" for contract monitoring referred to in this policy?

Staff Response: There are several areas where the Administration is working to improve overall
contract management and oversight of the City’s agreements with service providers. The City
believes that this issue is best addressed by comprehensively increasing the management
capacity through on-going training and employing best contract monitoring practices.
The Administration provides best practices on contract monitoring to employees on the City’s
intranet site within its administrative guidelNes for conducting requests for proposals (see
Attachment C). This online tool provides employees with guidance on contract development,
oversight, monitoring and evaluation of contract compliance and program implementation. In
addition, the Human Resources and Finance Department conduct training twice annually on
contract formation and contract management. The contract management course covers the
ma~. agement and monitoring of contracts including such areas as: contract development &
planning deliverables, reporting tools, performance measures, monitoring techniques,
communications, oversight of financial responsibilities, and payment processing and
documentation. A special training will also be held in October for staffthat manages contracts
¯ with non-profits.

Working Partnerships USA question 8: City staffhas proposed that an icon on. the bidline web-
site (a site scarcely known to the general public) would provide the public with an adequate
opportunity to comment on the performance of City contractors. What other options for
obtaining community input would better enable the public to comment on contractor
performance?

Staff Response: The City provides a variety of opportunities for City staff and the public to
provide, feedback to the City on the performance of City contractors. The mechanisms are
contract specific and developed in an overall contract monitoring strategy depending on the
nature of the service and the performance objectives.

For example, General Services seeks feedback on its facility maintenance and fleet services via a
customer survey posted on the intranet site for both in house and contract work. General
Services also proactively solicits feedback by emailing a survey link to individuals who call in a
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service reque,st. Another example is Parks, Recreation and Neighborhood Service’s monitoring
strategy for vendor contracts at community centers citywide. Customer surveys to City of San
Jose residents and other users are conducted quarterly to assess satisfaction with programs and
Services provided through these vendors. The Department of Transportation also conducts a
quarterly survey of customers who use parking services and facilities.

.The staffproposal’to add an icon on the bidline web-site is one additional method that will
provide a user friendly mechanism to comment on the performance of contractors. The
combination of efforts already in place and those specific to individual efforts that may develop
as a need in the service delivery evaluation similar to the example included above, provide
multiple opportunities for public input to performance.

COORDINATION

This supplemental memorandum has been coordinated with the following dep.artments and
offices: City Attorney, General Services, Parks, Recreation, and Neighborhood Services, and
Transportation.

For questions, contact Ed Shikada at 535-8190.

~°~EDWARD K. SH]KADA
Chief Deputy City Manager
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Working Partnerships USA
August 21, 2009 Letter



WORKINGPARTNERSHIPS USA

The Honorable Rose Herrera
The Honorable Ash Kalra
The Honorable Sam,Liccardo
The Honorable Nancy Pyle, Chair
Community and Economic Development Committee
San lose City Council
200 E. Santa Clara St.
g~n lose, CA 95113

August21,2009

Dear Chairperson Pyle and Councilmembers Herrera, Kalra and Liccardo:

Thank you very m~ch for your leadership on the revisions of the competition policy, We
appreciate the opportunity to have participated in the stakeholder process. Much has been
accomplished with staff and stakeholders working collaboratively. However, there remain
several key issues that require additional information from staffbefore the best policy decisions

can be made.

We request you to direct staff to provide you and interested stakeholders with responses to the

following questions:

1) With regard to the whistleblower and non-retaliation issues, staff states violators will
be subject to "appropriate sanctions". What specifically are these appropriate
sanctions and how will they serve to deter retaliation against whistleblowers?

z) The City assumes various risks and liabilities when it outsources services to private
contractors. How will the City assess the cost of assuming these risks and how will
the City indt~de these costs in its cost comparisons in the Competition Policy?

3) Staff proposes to include the cost of public employee pensions when it analyzes the
economic impact of outsourcing. However, pension cost estimates vary dramatically
depending on actuarial analysis and stock market dynamics. How will the City
determine pension costs for i~clusion in its economic analysis of outsourcing,
either under the Service Delivery Policy or the Competition Policy?



4)

6)

Given the current policy draft’s recommendation to include public pensions in the
service delivery analysis, it is equitable to also include the cost of benefits to
contractor employees that are borne by taxpayers (e.g. health services, EITC, energy
subsidies, and food stamps). How will the City incorporate these costs into its

economic analysis of outsourcing?

The elimination of the core capacity to perform essential city services would expose
the City to the risk of losing the ability to provide those services in an emergency and
the risk of losing control of the costs of providing those services. In evaluating the
option to outsource municipal services how will the City assess the need to
maintain minimum capacities to provide essential services?

In regard to Councilmember Kalra’s recommendation to ensure the public not lose
access to information or document.s in outsourcing if the information woUld be
available had the service been delivered by public employees, the staff has said it
would be difficult to provide the public with direct access. However, direct access is
not necessary to affirm this principle. City contracts can specify the data that is likely
to be the subject of public inquiry - and request that data in the outsourcing contract.
Further, city contracts can include a general clause, enunciating the principle of no
loss of access and requiring that the vendor respond to City requests for records that
are induced by a citizen PRA request to the City. What contract language can be
utilized in this manner to protect the public’s access to information under
Sunshine and Public Records law?

7)

8)

City staff calls for "best practices" in monitoring city contractors, but has not
responded to requests for a description of these best practices, What are the "best
practices" for contract monitoring referred to in the policy?

City staff has proposed that an icon on the bidline website (a site scarcely known to
the general public) would provide the public with an adequate opportunity to
comment on the performance of city contractors, What other options for obtaining
community input would better enable the pubic to comment on contractor
performance?

Thank you for working with staff to obtain responses to these important questions. We are
hopeful that with this information, we can work together to craft a responsible policy.

Sincerely,

Ben Field
Chief of Staff
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San Jose Silicon Valley Chamber of Commerce

September 9, 2009 Letter
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8 September 2009

Mr. Ed Shikada, Deputy City Manager
City of San Jose
200 East Santa Clara Street, 17tl~ Floor
San Jose CA 95113

Re: Alternative Service Delivery Methods, Competition Policy 0-29 and WPA Letter dated 21 August 2009

Dear Ed,

In reviewing the Working Partnerships Letter to the Community and Economic Development Committee dated 21 August
2009 the SJSV Chamber of Commerce has the following comments relative to items number 3, 4, 5, and 6 included in the
WPA letter.

1. Item #3 - Pension Costs for private sector employe.es will not be a factor as the city/taxpayers will not be assuming
any additional pension obligations by contracting out - all pension costs will be borne by the private sector vendor
contracting with the city.

Item #4 - Private sector businesses currently pay State.and Federal.Income Taxes, Business Property Taxes,
.Property Taxes, FICA plus a Medicare Tax, SDI, State Unemployment Taxes, Business License Taxes etc. These
taxes are for the greater public health, welfare and public purpose use of public services at all levels of govemment
for their past, present and future e~ployees at the local, state and federal levels of government. For the city to place
the burden of"eomputing" the dollar amount Of all taxes paid by the, private sector would appear to be a redundant
and time consuming process that does not change the fact that legal, private sector businesses are already mandated
to pay for the services raised in the WPA letter vs. relying on the public to provide these services. However, it
should be noted that the services noted in the WPA letter are provided regardless of whether the city contracts with
private sector employers to provide public services and products.

Item #5 - The purpose of contracting out is to manage cost escalation providing services through competition. The
city will still maintain core services. As the Chamber has consistently stated, the city and council need to identify
and prioritize the core services the city provides which would then facilitate the identification of those services
and!or, products best suited for being submitted for Alternative Delivery and/or competitive outsoureing.

Item #6 - It appears the WPA letter is requesting as a condition of doing business with the City of San Jose that any
private sector business who engages in the Competition process through Policy 0-29 be required to agree to be
subject to the Public Records Act. While the suggestion offered by the WPA is to limit those areas of PRA access
through the contractual dictates of a city contract, to mandate PRA access to any financial or personnel aspect of a
private business beyond what is publicly available will dramatically diminish the opportunity for the private sector to
participate in the competitive bid process with the city.

The goal of coordinating the revised Alternative Service Delivery, RFP and Competition Policy is to reduce costs
while providing requisite timely and quality city services. To include PRA requirements, qualified private sector
participants will not engage and the City’s efforts to achieve long term structural cost savings will not be achieved
through the Alternative Service Delivery and Competition Bid Policy processes. The Chamber wants to be very
clear, any attempt to require a private vendor to be subject to the RPA would appear to be an effort to make the
competitive process so onerous would not want to bid and should not be tolerated by the administration or council.

101 West Santa Ctara Street, San Jose, Catifornia 95113
ph: 4081291-5250 * fax: 4081286-5019 ¯ sjcharnber.corn



In closing, the Chamber again wants to express their appreciation for the opportunity to participate in this effort with all
stakeholders as coordinated by the City Managers offices.

Sincerely,

Patricia E. Sausedo, VP Public Policy & Communication
San Jose Silicon .Valley,Chamber of Commerce
101 West Santa Clara Street
San Jose, CA 95113

Ce: Mayor Reed & CED Committee
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Contract. Monitoring Best Practices
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CAPITAL OF SILICON VALL~!

TO: COMMUNITY AND
ECONOMIC DEVELOPMENT
COMMITTEE

Memorandum
FROM: RICHARD DOYLE

City Attorney

SUBJECT: DATE:Assessment of Other
California Cities that Restrict
Contractors From Making
Contributions and
Constitutional A.alysis of the
City’s Ability to Restrict
Contributions from
Contractors

September 25, 2009

BACKGROUND

On January 13 and 27, 2009, the City Council discussed a proposal from
Councilmembers Nora Campos, Nancy Pyle, Rose Herrera and Ash Kalra to review and
consider additions to the Council’s Public-Private Competition Policy. After these
discussions, .the Council directed staff to conduct outreach to stakeholders and facilitate
a special Community and Economic Development Committee meeting.

Among other things, the City Attorney’s Office was directed to analyze the following
recommendation on a "pay-to-play" regulation:

No contractor responding to an RFP shaft make a contribution to the campaigns
of City of San Jose candidates or elected officials who wiil approve the contract
from the period in which the RFP is issued until 6 months after a contract has
been awarded.

The CED Committee held meetings on March t2 and April 27, 2009. The Attorney’s
Office noted additional analysis was needed on the City’s ability to legally restrict such
contributions and advised that the Council could consider voluntary compliance or
disclosure.

In addition, in a memo dated April 27, 2009, Councilmember Kalra recommended
assessing the existing policies in California cities that restrict contractors responding to
an RFP from making a contribution to the campaigns of candidates or elected officials
who will approve the contract from the period in which the RFP is issued until 6 months
after a contract has been awarded and amending the Competition Policy in accordance
with those models.
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ANALYSlS

Assessment of Other California Cities that Restrict Contractors from
.Making Contributions

The San Francisco Campaign and Governmental Conduct Code contains a prohibition
on contributions from potential contractors to government officials whenever the
contract-has a total anticipated value of $50,000 or more. See § 1.126, Attachment 1.
The prohibition lasts from the start of negotiations until.either the end .of negotiations or
six months have passed from the date of contract approval. Id.

The Oakland Campaign Reform Act contains a similar prohibition on contractor
contributions. See § 3.12.140, Attachment 2. Potential contractors are not allowed to
make contributions to city officials "at any time between commencement of negotiations
and either one hundred eight (180) days after the completion of, or the termination of,
negotiations" for a contract, ld.

We also reviewed the campaign finance ordinances of the cities of Los Angeles, San
Diego, Sacramento and Long Beach and did not find any other provisions restricting
contributions from contractors.

Constitutional Analysis of the City’s Ability. to Restrict Contributions from
Contractors

Restrictions on campaign contributions may impinge on First Amendment rights. To
pass Constitutional muster, the restrictions must satisfy the general requirements set
forth by the United States Supreme Court.

The U.S. Supreme Court has held that "contribution ... limitations operate in an area of
the most fundamental First Amendment activities", and such limitations "impinge on
protected associational freedoms." Buckley v. Valeo, 424 U.S. 1, 14 & 22 (1976).
Burdens on contributions may only be sustained if the State demonstrates "a sufficiently
important interest and employs means closely drawn to avoid unnecessary abridgement
of associational freedoms." ld. at 25. The Supreme Court affirmed the Buckley
standard of review in Nixon v. Shdnk Missouri Gov’t PAC, 528 U.S. 377, 387-88 (2000).
As set forth in the Nixono the test for determining the validity of the amount of a limitation
is whether the limit is "so low as to impede the ability of candidates to amass the
resources necessary for effective advocacy."/d, at 397. A limit on contributions "need
not be analyzed exclusively in terms of the right of association or the right of expression.
The two rights over-lap and blend; to limit the right of association places an
impermissible restraint on the dght of expression." Citizens Against Rent Control v. City
of Berkeley, 554 U.S. 290, 299 (1981).
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a. California Decisions

When limits on contributions are not closely drawn, courts find them to be
unconstitutional. For example, the California Supreme Court struck down a provision of
the Political Reform Act in Fair Political Practices Comm’n v. Sup. Ct., 25 Cal.3d 33, 45
(1979). In that case, the Court held that a total ban of all contributions by any lobbyist
was not a "closely drawn" restriction and, consequently, violated the challengers’ First
Amendment rights of freedom of speech and association.

However, a new version of the same law was upheld in 2001. In Institute of
Governmental Advocates v. Fair Political Practices Commission, 164 F. Supp. 2d 1183
(E.Do Cal. 2001), the court ruled on a facial challenge to the constitutionality of the
provision that prohibits a direct contribution by a lobbyist to an elected state officer or
candidate for elected state office, if the lobbyist is registered to lobby the governmental
agency for which the officeholder works or for which the candidate seeks election.

The plaintiffs did not dispute that there is a sufficiently important state interest and the
court did not closely analyze the state interest involved in the law. The plaintiffs only
challenged that the means were not closely drawn to serve the State’s interest. The
court cited Buckley for the proposition that "the prevention of corruption and the
appearance of corruption" is a constitutionally sufficient justification for a limit on
contributions. Plaintiffs argued that the law was too similar to the one struck down in
1979 and urged the court to strike the law for the same reasons.

The court, however, found sufficient differences between the two provisions. Under the
law, lobbyists are not banned from making all contributions; they are only prohibited
from making contributions if the lobbyist is registered to lobby the office for which the
candidate seeks election. That is, the ban only applies to those persons the lobbyist will
be paid to lobby. Moreover, since the 1979 decision, the definition of lobbyist in the
Political Reform Act has been narrowed, so the new law is more targeted than its
predecessor. Furthermore, the "total" ban is acceptable because there is no evidence
that candidates would be unable to seek office without the contributions. The lack of a
time limitation, on the ban was acceptable because legislators are, in effect, always "in ¯
session" because even when on recess, they are still considering new laws.

b. Similar Cases in Other Jurisdictions

In Green Party of Conn. v. Garfield, 590 F.Supp.2d 288. (D. Conn. 2008), a Connecticut
District Court rejected constitutional challenges to a state law which banned
contributions from contractors to elected officials. The Connecticut Campaign Finance
Reform Act banned contractors with state contracts from contributing to, or soliciting
contributions on behalf of, candidates for state office. The Green. Party alleged the law
violated its members’ First Amendment rights. The court rejected the argument,
emphasizing the importance of preventing the perception of corruption, as well as actual
corruption, as a sufficiently important state interest to support contribution limits. ld. at
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303. Accordingly, where the state can demonstrate that there is a perception of
corruption among public officials, particularly when presented in conjunction with highly
publicized episodes of actual corruption, it can successfully meet its burden of providing
that it had a sufficiently important interest in enacting .contribution limits./d, at 304.

The court in Green Party reviewed polls and empirical evidence showing that a
perception of corruption existed in the state. The court reasoned that because
contractors derive significant income from state contracting jobs, with "any amount of
money given from the very people whose livelihood depends on currying favor with
policy makers and elected officials, the public trust in the system begins to erode." Id. at
308.

In contrast to the Green Party court in Connecticut, the New Jersey Supreme Court in In
re Earle Aspha/t Company, 198 N.J. 143 (N-J- 2009) glossed over the need for an
empirical record when evaluating the constitutionality of campaign contribution ban
challenged by state contractors. In that case, the court noted that the U.S. Supreme
Court has not addressed the constitutionality of a statute that imposes targeted
limitations upon political contributions bya class of contributors considered to pose a
particularly serious threat to the government’s interest in preventing "the actuality and
appearance of corruption resulting from large individual financial contributions."/d, at
923 (citing Buck/ey at 26).

In’evaluating a ban on contractor campaign contributions, the Earle Asphalt court was
swayed by the substantial discretion enjoyed by state officials in awarding contracts and
that the ban would not unduly prevent officials from amassing the necessary funds to
effectively run for office. The court did not identify any actual cases of corruption nor did
it cite any polls indicating a perception of corruption. Instead, the court cited the
campaign law’s findings and declarations which merely stated that "[t]here exists the
perception... "

This approach was also taken by the D.C. Circuit when it considered the
constitutionality.of an SEC rule prohibiting contributions by municipal securities
professionals to those public officials from whom they obtained business. Blount v. SEC
61 F.3d 938 (D.C.Cir.1995). The court dismissed the lack of evidence demonstrating
that pay to play practices were actually prevalent in the municipal bond business. The
court stated that contributions "self-evidently create a conflict of interest in state and
local officials who have power over municipal securities contracts and a risk that they

. will award the contracts on the basis of benefit to their campaign chests rather than to
the governmental entity." Id. at 944-45. The court concluded that "[a]lthough the record
contains only allegations, no smoking gun is needed where ...the conflict of interest is
apparent, .the likelihood of stealth great, and the legislative purpose prophylactic." Id. at
945.
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CONCLUSION

The City Can place limitations on campaign contributions by contractors. While some
courts have accepted lawmaker’s findings or have been sufficiently persuaded by the
mere likelihood of pay to play schemes, other courts have considered empirical
evidence of actual corruption.

With respect to the time limitations, .courts have considered total bans .by lobbyists to be
acceptable because legislators, are always considering new legislation. The decisions
considering limits on contributions from contractors do not discuss time limitations;
however, two other major California cities have the time limitations as pro
by Councilmembers Campos, Pyle, Herrera an{

Attorney

Attachments 1 and 2

cc:-Honorable Mayor and City Council
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Attachment I

City and County of San Francisco Campaign and Governmental Conduct Code

SEC. 1.126. CONTRIBUTION LIMITS-CONTRACTORS DOING BUSINESS WITH
THE CITY.

(a) Definitions. For purposes of this Section,the following words and phrases shall
mean:

(1) "Person who contracts with" includes any party or prospective party to a
contract, as well any member of that parbj’s board of directors, its chairperson,
chief executive officer, chief financial officer, chief operating officer, any person
with an ownership interest of more than 20 percent in the party, any
subcontractor listed in a bid or contract, and any committee, as defined by this
Chapter that is sponsored or controlled by the party, provided that the provisions.
of Section 1.114 of this Chapter governing aggregation of affiliated entity
contributions shall apply only to the party or prospective party to the contract.

(2) "Contract" means any agreement or contract, including any amendment or
modification to an agreement or contract, with the City and County of San
Francisco, a state agency on whose board an appointee of a City elective officer
serves, the San Francisco Unified School District, or the San Francisco
Community College District for:

(A) the rendition of personal services,

(B) the furnishing of any material, supplies or equipment,

(C) the sale or lease of any land or building, or

(D) a grant, loan or loan guarantee.

(3) "Board on which an individual serves" means the board to which the officer
was elected and any other board On which the elected officer serves.

(b) Prohibition on contribution. No person who contracts with the City a,nd County of
San Francisco, a state agency on whose board an appointee of a City elective officer
serves, the San Francisco Unified School District or the San Francisco Community
College District,

(1) Shall make any contribution to:

(A) An individual holding a City elective office if the contract must be
approved by such individual, the board on which that individual serves or a
state agency on whose board an appointee of that individual serves;

(B) A candidate for the office held by such individual; or
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(C) A committee controlled by such individual or candidate

(2) Whenever the agreement or contract has a total anticipated or actual value
of $50,000.00 or more, or a combination or series of such agreements or
contracts approved by that same individual or board have a value of $50,000.00
or more in a fiscal year of the City and County

(3) At any time from the commencement of negotiations for such contract until.

(A) The termination of negotiations for such contract; or

(B) Six months have elapsed from the date the contract is approved

(c) Prohibition on receipt of contribution. No individual holding City elective office or
committee controlled by such an individual shall solicit or accept any contribution
prohibited by subsection (b) at any time from the formal submission of the contract to
the individual until the termination of negotiations for the contract or six months have
elapsed from the date the contract is approved. For the purpose of this subsection, a
contract is formally submitted to the Board of Supervisors at the time of the introduction
of a resolution to approve the contract.

(d) Forfeiture of contribution. In addition to any other penalty, each committee that
receives a contribution prohibited by subsection (c) shall pay promptly the amount
received or deposited to the City and County of San Francisco and deliver thepayment
to the Ethics Commission for deposit in the General Fund of the City and County;
provided that the Commission may provide for the waiver or reduction of the forfeiture.

(e) Notification.

(1) ProspectiVe Parties to Contracts. Any prospective party to a contract with
the City and County of San Francisco, a state agency on whose board an

¯ appointee of a City elective officer serves, the San Francisco Unified School
District or the San Francisco Community College District shall inform each
person described in Subsection (a)(1) of the prohibition in Subsection (b) by the
commencement of negotiations for such contract.

(2) Individuals Who Hold City Elective Office. Every individual who holds a City
elective office shall, within five business days of the approval of a contract by the
officer, a board on which the officer Sits or a board of a state agency on which an
appointee of the officer sits, notify the Ethics Commission, on a form adopted by
the Commission, of each contract approved by the individual, the board on which
the individual serves or the board of a state agency on which an appointee of the
officer sits. An individual who holds a City elective office need not file the form
required by this subsection if the Clerk or Secretary of a Board on which the
individual serves or a Board Of a State agency on which an appointee of the
officer serves has filed the form on behalf of the board.
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(Added by Ord. 71-00, File No. 000358, App. 4/28/2000; amended by Proposition O,
11/7/2000; Ord. 141-03, File No. 030034, App. 6/27/2003; Ord. 228-06, File No.
060501, App. 9/14/2006; Amended by Proposition H, 6/3/2008)

(Derivation: Former Administrative Code Section 16.510~2; added by Proposition N,
11/7/95)
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Oakland Campaign Reform Act

3.12.140 Contractors doing business with the city of Oakland, the Oakland
Redevelopment Agency or the Oakland Unified School Distdct prohibited from making
contributions.

A. No person who contracts or proposes to contract with or who amends or proposes
to amend such a contract with the city for the rendition of services, for the furnishing of
any material, supplies, commodities or equipment to the .city or for selling any land or
building to the city or for purchasing any land or building from the city whenever the
value of such transaction would require approval by the City Council shall make any
contribution to the Mayor, a candidate for Mayor, a City Councilmember, a candidate for
City Council, the City Attorney, a candidate for City Attorney, the City Auditor, a
candidate for City Auditor, or committee controlled by such officeholder or candidate at
any .time between commencement of negotiations and either one hundred eighty (180)
days after the completion of, or the termination of, negotiations for such contract.

B. No person who contracts or proposes to contract with or who amends or proposes
to amend such a contract with the Redevelopment Agency for the rendition of services,
for the furnishing of any material, supplies, commodities or equipment to the
Redevelopment Agency or for selling any land or building to the Redevelopment Agency
or for purchasing any land or building from the Redevelopment Agency, Whenever the
value of such transaction would require approval by the Redevelopment Agency, shall
make any contribution, to the Mayor, a candidate for Mayor, a City Councilmember, a
candidate for City Council, the City Attorney, a candidate for City Attorney, the City
Audi{or, a candidate for City Auditor, or committee controlled by such officeholder or
candidate at any time between commencement of negotiations and either one hundred
eighty (180) days after the completion of, or the termination of, negotiations for such
contract.

C. No person who contracts or proposes to contract with or who amends or proposes
to amend such a contract with the Oakland School District, for the rendition of services,
for the furnishing Of any material, supplies, commodities or equipment to the School
District or for selling any land or building to the School District or for purchasing any
land or building from the School District whenever the value of such transaction would
require approval the School Board, shall make any contribution to a School Board
member, candidate for School Board Directors or committee controlled by such
officeholder or candidate at any time between commencement of negotiations and
either one hundred eighty (180) days after the completion of, or the termination of,
negotiations for such contract.

D. "Services’" means and includes labor, professional services, consulting services, or
a combination of services and materials, supplies, commodities and equipment which
shall include public works projects.
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E. For contributions to city officers other than School Board Directors, transactions that
require approval by the City Council or Redevelopment Agency include but are not
limited to:

1. Contracts for the procurement of services that are professional or consulting
services exceeding f~een thousand dollars ($15,000.00).

2. Contracts for the procurement of services exceeding fifty thousand dollars
($50,000.00), other than contracts for professional or consulting services.

3. Contracts for the furnishing of any materials, supplies, commodities or
equipment exceeding fifty thousand dollars ($50,000.00).

4. Contracts for the sale of any building or land to or from the city or the
Redevelopment Agency.

5. Amendments to contracts described in subsections (E)(1), (2), (3), and (4) of
this section.

F. For contributions to School Board Directors, transactions that require approval by
the School Board include but are not limited to:

1. Professional services and consulting contracts exceeding twenty-five
thousand dollars ($25,000.00), including personal service agreements.

2. Contracts requiringSchool Board approval under Public Contract Code
Section 20111.

3. Construction contracts exceeding twenty-five thousand dollars ($25,000.00)
whether or not they are subject to the provisions of the Public Contract Code.

4. Contracts for the sale of any building or land to or from the School District.

5. Amendments to contracts described in subsections (F)(1), (2), (3), and (4) of
this section.

G. "Commencement of negotiations" for city contracts occurs when a contractor or
contractor’s agent formally submits a bid, proposal, qualifications or contract
amendment to any elected or appointed city officer or employee or when any elected or
appointed city officer or employee formally proposes submission of a bid, proposal,
qualifications or contract amendment from a contractor or contractor’s agent.

H. "Commencement of negotiations" for Redevelopment Agency contracts occurs
when a contractor or contractor’s agent formally submits a bid, proposal, qualifications
or contract amendment to any elected or appointed Redevelopment Agency officer or
employee or when any elected or appointed Redevelopment Agency officer or
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employee formally proposes submission of a bid, proposal, qualifications or contract
amendment from a contractor or contractor’s agent.

I. "Commencement of negotiations" for Oakland School District contracts occurs when
a con~tractor or contractor’s agent formally submits a bid, proposal, qualifications or
contract amendment to any elected or appointed School District officer or employee or
when any elected or appointed School District officer or employee formally proposes
submission of a bid, proposal, qualifications or contract amendment from a contractor or
contractor’s agent.

J. "Commencement of negotiations" does not include unsolicited receipt of proposal or
contract information or documents related to them, .requests to be placed on mailing
lists or routine inquiries for information about a particular contract, request for proposal
or any information or documents relating to them or attendance at an informational
meeting.

K. "Completion of negotiations" occurs when the city, the Redevelopment Agency or
the School District executes the contractor amendment.

L. "Termination of negotiations" occurs when the contract or amendment is not
awarded to the contractor or when the contractor files a written withdrawal from the
negotiations, which is accepted by an appointed or elected City officei’,. Redevelopment
Agency officer, City employee or Redevelopment Agency employee or an appointed or
elected School District officer or employee.

M. The Oakland City Manager shal! be responsible for implementing procedures for
City of Oakland and Redevelopment Agency contracts to ensure contractor compliance
with the Oakland Campaign Reform Act. A proposed or current contractor must sign
and date the following statement at the time the contractor formally submits a bid,
proposal, qualifications or contract amendment:

The Oakland Campaign Reform Act limits campaign contributions and prohibits
contributions from contractors doing business with the City of Oakland, the
Oakland Redevelopment Agency or the Oakland Unified School District during
specified time Periods. Violators are subject to civil and criminal penalties.

I have read Oakland Municipal Code Chapter 3.12, including section 3.12.140,
the contractor provisions of the Oakland Campaign Reform Act, and certify that
i/we have not knowingly, nor wilt I/we make contributions prohibited by the Act.

Business Name
Date
Signature

The signed and dated statement must be received and filed by the City Clerk at the
same time the proposal is submitted. Contracts may not be awarded to any contractors
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who have not signed this.certification. The City Clerk shall keep an updated list of
current contractors available for inspection.

N. The Oakland Superintendent of Schools shall be responsible for implementing
procedures for Oakland School District contracts to ensure contractor compliance with
the Oakland Campaign Reform Act. A proposed or current contractor must sign and
date the following statement at the time the contractor formally submits a bid, proposal,
qualifications or contract amendment:

The Oakland Campaign Reform Act limits campaign contributions and prohibits
contributions from contractors doing business with the City of Oakland, the
Oakland Redevelopment Agency or the Oakland Unified School District during
specified time periods. Violators are subject to civil and cdminal penalties.

I have read Oakland Municipal Code Chapter 3.12, including section 3.12.140,
the contractor provisions of the Oakland Cam ~paign Reform Act, and certify that
I/we have not knowingly, nor will l/we make contributions prohibited by the Act.

Business Name
Date
Signature

The signed and dated statement must be received and filed with the School District at
the same time the proposal is submitted. Contracts may not be awarded to any
Contractors who have not signed this certification. The School District shall keep an
updated list of current contractors available for inspection.

O. A person who contracts withthe City, the Redevelopment Agency or the School
District for the rendition of services, for the furnishing of any material, supplies,
commodities or equipment to the City, the Redevelopment Agency or the School
District, or for selling any land or building to the City, the Redevelopment Agency or the
School District or for purchasing any land or building from the Redevelopment Agency
or the School District, whenever the value of such transaction would require approval by
the City Council, the Redevelopment Agency or the School Board, and who violates
subsection A of this section, shall be subject to the enforcement provisions of Article VII
of this Act.

P. Elected city officeholders, candidates for city office and their controlled committees
shall include a notice on all campaign fundraising materials equivalent to eight point
roman boldface type, which shall be in a color or print which contrasts with the
background so as to be easily legible, and in a printed or drawn box and set apart from
any other printed matter. The notice shall consist of the following statement:

The Oakland Campaign Reform Act limits campaign contributions by all persons
(OMC §§ 3.12.050 and 3.12.060) and prohibits contributions dudng specified
time periods from contractors doing business with the City of Oakland, the
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Oakland Redevelopment Agency or the Oakland Unified School Distdct (OMC §
3.12.140, paragraphs A., Bo, and C.).

(Ord. 12158 (part), 1999)

Page 5 of 5



CITY OF ~

SAN JOSE
CAPITAL OF SIL[CON VALLEY

CED: 9-28-09
ITEM: D3

Memorandum
TO: COMMUNITY & ECONOMIC

DEVELOPMENT COMMITTEE
FROM: Councilmember Ash Kalra

SUBJECT: SEE BELOW DATE: September 25, 2009

SUBJECT: COMPETITION POLICY REVIEW - EVALUATING NEW SERVICE
DELIVERY MODELS

RECOMMENDATION.

Service Delivery Policy Implementation
Amend the staff recommendation of requiring a business case analysis
when there is an impact on five (5) or more City full-time equivalent
(FTE) positions to requiring an analysis when the amount of public funds
in question is $300,000 or greater.

Sunshine Requirements
Amend the staff recommendation to include a provision on availability of
information. Contracted services should not result in the loss of access to
information. The public should have access to the same type of
information of a service provided to them, whether the service is provided
in-house or through a private contractor. This should not be interpreted as
to allow for full, open access to a private entities’ financial and personnel
records. Only the records relevant to the procured contract should be
accessible. A specific exemption should apply to reports to governmental
. agencies which, if released, would give advantage to competitors and
serve no public purpose. Additionally, non-profits should be exempt from
this requirement with the exception of an overriding governmental need
for the records (i.e. public safety).

Public Feedback
The Competition Policy should include language, specifying that "Each
contract shall include a contract specific mechanism to Obtain information
from residents who are impacted by the services." The mechanism cart be
determined by staff and tailored to the type of service being provided.
Additionally, the results of the feedback should be made public and shall
be evaluated and responded to by staff.



Monitoring
The Competition Policy should include language specifying, "The City
will identify contract management best practices within six months of
approval of the Competition Policy. These best practices shall be
implemented in .the monitoring of all contracts and annually r~viewed and
revised when necessary."

Costs to Taxpayers from Low Wage Work
This should be included as part of the Service Delivery Evaluation
business case analysis. Staff can determine the best way to incorporate
this evaluation as part of the analysis.

Breachof Contract in 3ra Tier Review
The portion of Footnote 3 on page 5 of the proposed Competition Policy
should be amended by removing the portion of the note which limits the
re,ciew of breaches of contracts strictly to act~al litigation.

Whistleblower Provisions
Direct staff to incorporate into the City’s Non-Retaliation Policy (Policy
1,1.4) specificity which includes termination of a contract as a potential
sanction.

Methods for Comparing Costs
Direct staff to add to the second paragraph on page 5 to the list of specific
factors to take into account when comparing costs: "the costs of
qualitative and/or quantitative risks."

DISCUSSION:

Over the past several months, there has been a tremendous amount of interest in the process we
have undertaken in amending our public private competition policy. I want to give my sincere
thanks to the work that City staff has put into the outreach coordination, preparation and revision
of said policy. The aforementioned recommendations incorporate some of the original principles
laid out in a memorandum I previously submitted dated 4/27/09. I appreciate the efforts of the
staff to incorporate or respond to the numerous recommendations I put forth. I also want to
thank the individuals from the business, labor and non-profit community who invested
considerable time and offered valuable opinions on the proposed policy mnendment. The
outcome of this policy will hopefully improve the quality of services offered by our city
employees. Also, I hope it clearly sets out the circumstances in which seeking outside purveyors
of these services may prove to be mutually beneficial and practically appalled.

The following offers a brief comment on each of the recommendations set forth in this
memorandum:

Service Delivery Policy Implementation

For some time, there has been a back and forth between staff and Working Partnerships USA
(WPUSA) on whether an appropriate threshold to trigger this policy should be 3 or 5 FTE’s. It is



more relevant to look at this policy by the amount of public funds considered rather, than the
number of FTE’s, which may speakto a wide range of potential economic impacts.

Sunshine Requirements

It should be clear that by asking for a provision which allows for public access to the records of
those who would provide contracted services, it is not seeking a!l records of a private entity.
However, when using public funds, the public should not be limited in their access to records
relevant to the use of those funds. This is not a unique provision. Many other government
agencies use sucli language to ensure that.the public is not denied access they would otherwise
be entitled to if the.service was provided by the governmental agency. For example, the State of
Florida requires that contractors "keep and maintain the public records that ordinarily and
necessarily would be required by the state agency in order to perform the service or activity."
North Dakota follows a rule which states that because the open records law covers
"organizations or agencies supported in whole or in part by public funds, or expending public
funds," such organizations are covered by the law.

However, in respecting the nature of some private entities, an exemption is included to protect
reports which would give any advantage to competitors, as is the rule in Iowa. Also, given the
onerous degree of rules which govern non-profits, they shall provide information if there is an
overarching governmental interest. For example, a contract which would require the care of
children or other sensitive populations may fall under this exception.

Public Feedback

There should be some method to obtain public feedback. Rather than requiring public hearings
or any other rigid format, staff should be able to come up with an appropriate method to obtain
cormnents or concerns based upon the nature of the service provided and any other relevant
factors.

Monitoring

The City staff continues to strive for effective delivery of services. Part of this should include
how we best apply new policies. To that end, six months should allow for ample time to come
up with best practiced models for cqntract management.

Costs to taxpayers from Low Wage Work

It is understandable that staff would recommend against an analysis which attempts to determine
impacts of low wage work on the city and community. However, it is an important enough
factor that some consideration, even if it involves best estimates, should be part of the process of
a business case analysis.

Breach of Contract in 3rd Tier Review

Litigation is not the only method of substantiating a history of breaches of contract. Documented
evidence may exist outside of the legal arena and should be included in the RFP evaluation
process.



Whistleblower Provisions

Staff makes the prudent recommendation to work within existing policies when considering
whistleblower protections as it applies to the formation of a competition policy. Therefore an
amendment to add specificity to our existent City Non=Retaliation Policy, as suggested by staff
in the most recent supplemental memorandum, appears to be the most logical course of action.

Methods for Comparing Costs

Understanding the concerns staff has regarding the evaluation of quantitative risks associated
when comparing costs, a qualitative assessment may be moreplausible at times. This
recommendation leaves it up to the discretion of the staff to use quantitative, qualitative, or at
times both forms of risk assessment.
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