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CITY OF isg!ﬂr,qgg!i
SAN JOSE _ Memorandum

CAPITAL OF SILICON VALLEY

TO: HONORABLE MAYOR AND FROM: RICHARD DOYLE
CITY COUNCIL City Attorney

SUBJECT: MEMOS FROM OFFICE OF THE  DATE: October 19, 2009
CITY ATTORNEY

As background for the discussion on the Sunshine Reform Task Force recommendations
on Law Enforcement Records, attached are two (2) memos issued by the Office of the City
Attcrney some fime ago. The first memo is addressed to the Sunshine Reform Task Force
and is dated January 31, 2008. The second memo is addressed to the Rules and Open
Government Committee anci is dated January 15, 2009.

RICHARD DOYLE
City Attorney

By: W/ Hara e
LISA HERRICK
Sr. Deputy City Attorney
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CITYOFM
SANJOSE _Memorandum

CAPITAL OF SILICON VALLEY

TO: Sunshine Reform Task Force FROM: RICHARD DOYLE
City Attorney

SUBJECT: Response to District DATE: January 31, 2008
- Attorney’s Position Paper '

EXECUTIVE SUMMARY

We agree with the District Attorney that the Sunshine Reform Task Force’s
recommendations about law enforcement records raises important policy concerns
about the possibility that increased access to police reports will result in decreased
cooperation from victims and witnesses in reporting crime, and, consequently,
decreased prosecution of persons who commit crimes. The Task Force should
consider carefully these concerns as it finalizes its recommendations on law
enforcement records.

The District Attorney, however, has not identified a California statute that would preempt
-the Sunshine Reform Task Force’s recommendations about law enforcement records.

In fact, the California Public Records Act specifically permits a public agency to open its
administrative records and allow for faster, more efficient or greater access to records
unless disclosure is otherwise prohibited by law.

The District Attorney also raised legal concerns about the privacy rights of victims,
witnesses, arrestees, defendants pending trial, convicted defendants and acquitted
defendants under Article 1, Section 1 of the California Constitution and under various
California statutes that the Legislature passed in order to protect the privacy rights of
those individuals. The privacy rights of these persons will have to be considered by the
Task Force in its final recommendations. In this regard, we agree with the District
Attorney’s analysis. In addition, we believe that California law prohibits the City of San
Jose from providing access to source records or other information that may be used to
compile criminal history information. In other words, the City may only provide
contemporaneous disclosure of individualized arrest information in order to protect
legitimate rights of privacy.

Finélly, we are concerned that a few of the Sunshine Reform Task Force’s

recommendations about redaction may actually result in less information than requiréd
by the California Public Records Act.
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SOURCES

To prepare this response, we reviewed the District Attorney’s Position Paper dated
December 4, 2007, James Chadwick's Comments on the Position of the Santa Clara
District Attorney dated December 10, 2007, the letter dated January 25, 2008, from
Mark Schiosberg, Police Practices Policy Director, ACLU of Northern California and
conducted our own extensive research as cited below.

LEGAL ANALYSIS

A. BACKGROUND

1. Constitutional Provision About Local Self-Governance

The City of San Jose is a charter city and, accordingly, has broad regulatory powers
with respect to municipal affairs. The California Constitution sets forth the grant of
powers to charter cities as follows:

[Charter cities] may make and enforce all ordinances and regulations in
respect to municipal affairs, subject only to restrictions and limitations
provided in their several charters and in respect to other matters they shall.
be subject o general laws. City Charters adopted pursuant to this
Constitution shall supersede any existing Charter, and with respect to
municipal affairs shall supersede all laws inconsistent therewith.

California Constitution, Article X!, Section 5.

2. San Jose City Charter Establishes A Police begartment

The San Jose City Charter, Article VI, Section 800 provides: “Subject to the limitations
hereinafter specified in this section, the Council shall have the following powers and
duties: (a) The Council, in its discretion, may at any time establish such City offices,
depariments and agencies, in addition to those established by this Charter, as it may
desire; and shall prescribe the respective functions, powers and duties of those

- departments which are established by Section 807 of this Charter. . . "

Section 802 of the San Jose City Charter provides that "By action not inconsistent with
other provisions of this Charter, the Council shall provide for the organization, conduct
and operation of the several offices, departments and agencies of the City.” Section
807 of the San Jose City Charter establishes the Police Department.

3. Preemption Principles

The California Supreme Court in O’Connell v. City of Stockton (2007) 41 Cal.4™ 1061,
recently restated the correct analysis for determining whether State law preempts a
charter city ordinance. The first step in determining whether a local ordinance is
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preempted by State law is to determine whether there is, in fact, any conflict between
the State law and the local provision. O’Connell, 41 Cal.4™ at 1067. This is so because
Article X, Section 7 of the California Constitution states that “{a] county or city may
make and enforce within its limits all local, police, sanitary, and other ordinances and
regulations not in conflict with general [state] laws.” Id. Consequently, if local
legislation conflicts with state law, it is preempted and void. /d. It should be kept in
mind, however, that with respect to “municipal affairs,” laws enacted by charter cities
prevail over all state laws, including conflicting state laws. Comm. of Seven Thousand
v. Superior Court (1988) 45 Cal.3d 491, 505. The only exception to this general rule is
when State law addresses matters of statewide concern. /d.

A conflict exists if the local legislation “duplicates, contradicts, or enters an area fully
occupied by general law, either expressly or by legislative implication.” O’'Connell, 41
Cal.4™ at 1067 (citing Sherwin-Williams Co. v. City of Los Angeles (1993) 4 Cal.4" 893,
897, and American Financial Services Assn. v. City of Oakland (2005) 34 Cal.4™ 1239,
1251)(italics in the original). The O’Connell court explained that a local ordinance
duplicates State law when it is “coextensive” with it, contradicts State law when it is

" “inimical to or cannot be reconciled” with it or enters a field fully occupied by State law

when the Legislature either “expressly or by implication manifest[s]” its intent to occupy
the legal area. /d. at 1067-68. :

The Legislature occupies an area of law by implication when:

“(1) the subject matter has been so fully and completely covered by
general law as to clearly indicate that it has become exclusively a matter
of state concern; (2) the subject matter has been partially covered by
general law couched in such terms as to indicate clearly that a paramount
state concern will not tolerate further or additional local action; or (3) the
subject matter has been partially covered by general law, and the subject
is of such a nature that the adverse effect of a local ordinance on the
transient citizens of the state outweighs the possible benefit to the”
locality.

Id. at 1068.

It should also be noted that when a local government regulates in an area over which it
traditionally has exercised control, California courts presume that such regulation is not
preempted by State statute, unless there is a clear indication to the contrary. /d. at
1068.

In Johnson v. Bradley (1992) 4 Cal .4th 389, the California Supreme Court stated:
To the extent difficult choices between competing claims of municipal and

state governments can be forestalled in the sensitive area of constitutional
law, they ought to be; courts can avoid making such unnecessary choices
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by carefully insuring that the purported conflict is in fact a genuine one,
unresolvable short of choosing between one enactment and the other.

Id. at 399.

Next, in case of an actual conflict, and where the matter implicates a municipal affair,
the court’s inquiry under the California Constitution focuses on whether the conflicting

. State law qualifies as a matter of statewide concern. /d. If the State statute does not
qualify as a matter of statewide concern, the inquiry ends and the city regulation is not
preempted. /d. If the State statute qualifies as a statewide concern, the court then must
consider whether the State statute is both reasonably related to the resolution of that
concern, and narrowly tailored to limit incursion into legitimate municipal interests. /d.

If it is not, then the local law is not preempted. /d.

In Big Creek Lumber Co. v. County of Santa Cruz (2006) 38 Cal.4™ 1139, the Supreme
Court explained that in certain circumstances, there is a presumption against
. preemption:; ‘

We have been particularly ‘reluctant to infer legislative intent to preempt a
field covered by municipal regulation when there is a significant local
interest to be served that may differ from one locality to another.” The
common thread of the cases is that if there is a significant local interest to
be served which may differ from one locality to another then the

presumption favors the validity of the local ordinance against an attack of
state preemption.’

Id. at 1149 (citations omitted).

4, The California Public Records Act — Generally

The right to inspect public records is regulated by the California Public Records Act
(CPRA), enacted as Government Code Sections 6250 through 6278.48.

The Sixth District Court of Appeals explained the purpose of CPRA as follows: “The
CPRA ‘was enacted for the purpose of increasing freedom of information by giving
members of the public access to information in the possession of public entities.” “The
CPRA embodies a strong policy in favor of disclosure of public records .. . . Public
records are broadly defined.” San Lorenzo Valley Community Advocates for-
Responsible Education v. San Lorenzo Valley Unified School Dist. (2008) 139
Cal.App.4™" 1356, 1407-1408 (citations omitted).

Despite the strong legislative policy favoring access, “the public’s right to
disclosure of public records is not absolute. In California, the Act includes
two exceptions to the general policy of disclosure of public records: (1)
materials expressly exempt from disclosure pursuant to section 6254; and
(2) the ‘catchall exceptions’ of section 6255, which allows a government
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agency to withhold records if it can demonstrate that, on the facts of a
particular case, the public interest served by withholding the records
clearly outweighs the public interest served by disclosure.” But “unless
exempted, all public records may be examined by any member of the
public, often the press but conceivably any person with no greater interest
than idle curzossty

~ Id. at 1408.

To the many statutory exceptions the courts have added other exceptions that certain
communications and documents must be freated as confidential, such as “the files in
the offices of those charged with the execution of the laws relating to the apprehension,

prosecution, and pumshment of criminals.” 55 Cal.Jur.3d, Records and Recording
Laws, sec. 17 (2008). :

5. The CPRA on Law Enforcement Records

Generally, “[rlecords of complaints to, or investigations conducted by, or records of
intelligence information or security procedures of, . . . any local police agency. . .” are
exempt from disclosure. Government Code Sect;on 62564(f). But “[nlotwithstanding any
other provision, state and local law enforcement agencies must make public certain
statutorily enumerated information, except to the extent that disclosure of a particular
item of information would endanger the safety of a person involved in an investigation or
would endanger the successful completion of the investigation or a related
investigation.” Government Code Section 6254(1).

Moreover, the provisions of the CPRA authorize disclosure only of contemporaneous
information relating to persons currently within the criminal justice system. According to
the court in County of Los Angeles v. Sup. Ct. (Kusar) (1993) 18 Cal.App.4™ 588,
section 8254(f) describes certain information that must be released:

This information is described in terms which strongly suggest that
contemporaneous information is intended. The disclosed information
must include (1) the "current address” of an arrestee, (2) the time and date
of booking, (3) the location where the arrestee is then currently being heid,
or, if not in custody, the time and manner of release, (4) the amount of bail
set, (5) all charges on which the arrestee is being held and (6) any
outstanding warrants or parole violations. This information is patently the
type of information which would be relevant to current and
contemporaneous police activity.

! Exemptions created by case law or Attorney General opinions include: (1) records of the state court
system, including records of the jury commissioner, (2) information communicated to public officers in
confidence, on the theory that precluding officers from disclosing such information protects public
interests that may be otherwise injured, (3) copies of an arrest or complaint report requested by one who
has provided information contained in the report, although certain information contained in the report must
be made public. Laurie L. Levenson, California Criminal Procedure, Ch. 176 (2008).



January 31, 2008

Subject: Response to District Attorney’s Position Paper
Page 6

Id. at 595 (Etaﬁcs in original).

In addition to reviewing the actual language of section 6254(f) in effect at that time, the
County of Los Angeles court reviewed its legisiative history. Assembly Bill No. 809 of
the 1981-1982 Regular Session sought to amend section 6254(f). The history of AB
909 “reflects that its purpose was to modify the then-existing statutory limitations on the
disclosure of specified information in criminal complaints or law enforcement
investigations. Up until that time such disclosure was restricted to the parties involved,
insurance carriers or any person harmed during a particular incident.” /d. at 596. In
explaining the bill, the report of the Senate Committee on the Judiciary explained that
“[f]his bill would make express what proponents [the California Newspaper Publishers
Association} maintain is implied by common law tradition and the scope of the Public
Records Act — that incident logs and booking sheets recording the daily investigatory

and arrest activity of local police departments should be open in public inspection.” Id.
at 598,

As it turns out, "the Governor vetoed AB 909 as too broad. He invited both the press
and law enforcement officials to work together on mutually acceptable legislation that
serves both the public safety and right to know. Assembly Bill No. 277 (AB 277),
introduced in 1982 was the result and it was ultimately passed. . . .” /d.

The County of Los Angeles court concludéd:

It seems obvious that the legislative history of AB 909 is directly relevant
to our examination of [section 6254(f)] since AB 277 was the same bill
except for modifications requested by the Governor's veto message on AB
909. Indeed, the legislative history of AB 277 itself is fairly modest,
reflecting as it does that it is the compromise response to the veto of AB
909.

We believe that this 1982 legislation demonstrated a legislative intent only
- to continue the common law tradition of contemporaneous disclosure of
individualized arrest information in order to prevent secret arrests and to
mandate the continued disclosure of customary and basic law
~ enforcement information to the press.

ld.

6. The CPRA on Providing Greater Access to Public Records

As discussed above, “[a] local ordinance enters a field fully occupied by state law in
either of two situations—when the Legislature “expressly manifest[s]” its intent to

occupy the legal area or when the Legislature “lmpltediy” occupies the field. Sherwin-
Williams, supra, 4 Cal.4™ at p. 898,



January 31, 2008
Subject: Response to District Attorney’s Position Paper
Page 7

The Legislature has not impliedly fully occupied the field of access to public records
because it has expressly allowed local agencies to provide greater disclosure to the
public than CPRA: “Nothing in this section prevents any agency from opening its
records concerning the administration of the agency to public inspection, unless
disclosure is otherwise prohibited by law.” Government Code Section 6254, The CPRA
also provides that “[e]xcept as otherwise prohibited by law, a state or local agency may
adopt requirements for itself that allow for faster, more efficient, or greater access to
records than prescribed by the minimum standards set forth in this chapter.”
Government Code Section 6253(e).

In Big Creek Lumber Co. v. County of Santa Cruz (2006) 38 Cal.4™ 1139, the Supreme
Court stated that “[plreemption by implication of legislative intent may not be found
when the Legislature has expressed its intent to permit local regulations. Similarly, it
should not be found when the statutory scheme recognizes local regulations.” Id. at
1157 (citation omitted).

B. THE DISTRICT ATTORNEY’S CONCLUSION ABOUT PREEMPTION 1S
INCORRECT

The District Attorney concludes that the Sunshine Reform Task Force’s (SRTF)
recommendation violates the preemption and home rule doctrines. The discussion .
relies on an appellate court case, Rivero v. Superior Court (1997) 54 Cal.App.4™ 1048.

First, the District Attorney states mistakenly that the California Constitution permits
charter cities to regulate only matters of local concern. The Rivero case states the well-
established principle that “local governments (whether chartered or not) do not lack the
power, nor are they forbidden by the Constitution, to legislate upon matters which are
not of a local nature . . . .” Rivero v. Sup. Ct. (1997) 54 Cal.App.4™ 1048, 1054.

Second, the District Attorney does not identify which State statute preempts the SRTF’s
recommendations. Preemption requires a conflict with a State statute and none is
indicated in the District Attorney's analysis.

Finally, the finding of preemption in the Rivero case relied upon by the District Attorney
does not apply here because the State statute discussed in Rivero only pertains to the

authority of counties’ boards of supervisors. The State statute has no relevance to a
Charter city.

The First District Court of Appeals in Rivero v. Superior Court (1997) 54 Cal.App.4"
1048, considered a provision of the San Francisco Sunshine Ordinance that required
disclosure of certain criminal investigation records of the San Francisco District
Attorney’s Office after the court or the prosecution ended "the prospect of any
enforcement action.” /d. at 1053. The California Public Records Act (CPRA), however,
exempts those records from the normal disclosure requirements. And the CPRA
exemption has no temporal limit (even though it mandates disclosure of certain
information from the investigation files to certain specific persons). /d. at 1052,

In Rivero, a citizen requested a complete investigation file from the San Francisco
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District Attorney’s Office based on the CPRA and the San Francisco Sunshine
Ordinance. Even though the investigation had been closed, the San Francisco District
Attorney’s Office denied the request, invoking a non-disclosure exemption and asserting
that the exemption continued after conclusion of the investigation. /d. at 1051. The
citizen sued in State court and the court issued summary judgment in favor of the San
Francisco District Attorney. The Rivero court held that neither the CPRA nor the San
Francisco Sunshine Ordinance compels the San Francisco District Attorney to disclose-
the closed criminal investigation records. /d. at 1050.

~ First, the Rivero court determined that the ordinance applies to departments of the City
and County of San Francisco. /d. at 1055. The Rivero court found that the Office of the
San Francisco District Attorney is a “department” of the City and County of San
Francisco and, as a result, the San Francisco Sunshine Ordinance by its terms applies
to the District Attorney’s Office. /d. at 1055-56.

It should be noted that for this analysis, the relevant provisions of the SRTF's
recommendations do not contain terms that purport to apply to the Santa Clara County
District Attorney's Office. Unlike the Rivero case, the Office of the Santa Clara County
District Attorney is not a department of the City of San Jose. '

Next, the Rivero court considered whether the ordinance applied to records of criminal
investigations in the District Attorney’s Office. The court determined that the key
question was: “[dJoes compelled disclosure of closed criminal investigation files
obstruct the investigatory function of the district attorney’s office, thus contravening
{Government Code] section 253037?" /d. at 1058. Government Code Section 25303
prohibits a County Board of Supervisors from interfering with the investigative or
prosecutorial functions of a district attorney. The Rivero court thus considered whether
there is a conflict between the Sunshine Ordinance of the City and County of San
Francisco and a State statute that regulates the government of counties.

This is significant because neither the Rivero opinion nor the District Attorney’s
December 4, 2007 memorandum identifies a State statute which pertains to cities.
Consequently, the finding of preemption in the Rivero case has no relevance to the
preemption discussion of the SRTF’s recommendations on law enforcement reports.

Although the District Attorney argues that investigations by police departments are a
statewide concern just like investigations by district attorneys, the memorandum skips
the key step in preemption analysis — there needs to be a conflict between a iocal
ordinance and a State statute. Here, there is no conflicting State statute. Moreover, the
District Attorney’s argument dasregards the constitutional rtght of a Charter city to
establish rules that govern its police department.

The Rivero court stated that Government Code Section 25303 “affirms prosecutorial
independence and states that the [county] board [of supervisors] shall not ‘obstruct the
investigative and prosecutorial function of the district attorney of a county.” Rivero, 54
Cal.App.4™ at 1056-57 (citing Government Code Section 25303). The Rivero court .
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found that Section 25303 prohibits the San Francisco’s Board of Supervisors from
interfering with the San Francisco District Atiorney’s investigative function. The court
also found that the ordinance that the Board enacted in fact interferes with the San
Francisco District Attorney’s functions because it compels disclosure of closed
investigation files. Id. at 1058. The Rivero court reasoned that such compelled
disclosure would potentially impede evidence gathering because witnesses, including
anonymous sources, would be deterred from coming forward if there is no assurance of
confidentiality. /d. at 1058-50.

After an abbreviated preemption analysis, the Rivero court concluded that the San
Francisco ordinance conflicts with Government Code Section 25303. Rivero, 54

Cal App.4™" at 1059-60. The Rivero court held that even though the California Public
Records Act allows local entities to enact legisiation to provide greater access to their
records, and even though the CPRA allows a district attorney to voluntarily disclose the
requested investigation records, the San Francisco Board of Supervisors may not
compel such disclosure by its Sunshine Ordinance because another State staifute,
Government Code Section 25303, prohibits interference with the investigative funct;on
of district attomeys Rivero, 54 Cal.App.4™" at 1059-60.

This is not the case here. San Francisco’s situation is different from the City of San
Jose because San Francisco is both a city and county and is subject to state laws
regulating county government. Not so with regard 1o the City of San Jose.

in sum, the District Attorney’s memorandum does not identify any State statute that
preempts the SRTF’s recommendations on law enforcement records.

C. THE SRTF'S RECOMMENDATIONS THAT REQUIRE RELEASE OF SOURCE
REPORTS OR OTHER INFORMATION THAT MAY BE USED TO COMPSLE
CRIMINAL HISTORY INFORMATION ARE PRECLUDED BY THE
CALIFORNIA CONSTITUTION AND OTHER CALIFORNIA LAWS THAT
PROTECT AN INDIVIDUAL’S RIGHT OF PRIVACY

Article 1, Section 1 of the California Constitution and various California statutes protect
the privacy rights of victims, witnesses, arrestees, defendants pending trial, convicted
defendants and acquitted defendants. The District Attorney’s memorandum discusses
some of the cases interpreting the California laws that protect privacy, and we agree
with that analysis. For purposes of this memo, however, we focus only on the
legislative scheme that protects disclosure of local summary criminal history
information. Thus, our analysis below on the right of privacy is not exhaustive.

Penal Code Sections 13300 —~ 13305 identify those agencies and persons to whom
“local summary criminal history information” may be released. Generally, courts, peace
officers and other designated persons and agencies are entitled fo the information when
needed in the course of their duties. Other specified agencies or officers may receive
local summary criminal history information on a showing of a compelling need.
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The purpose of Sections 13300 - 13305 “is to avoid unwarranted public intrusion into
matters personal and sensitive in nature, thereby protecting and promoting the right of
privacy guaranteed in the California Constitution.” .89 Ops. Cal. Atty. Gen. 204, 205
(2008) (citations omitted). Section 13302 provides that “[a]ny employee of the local
criminal justice agency who knowingly furnishes a record or information obtained from a
record to a person who is not authorized by law fo receive the record or information is
guilty of a misdemeanor.” But Sections 13300(h) and 13305 do permit dissemination of
“statistical or research information obtained from a record, provided that the identity of
the subject of the record is not disclosed.”

The California Aﬁomey General carefully analyzed and compared the requirements of
the CPRA and Penal Code Sections 13300 — 13305 in light of the voters’ approval of
Proposition 59. The Attorney General concluded that:

. nothing in subdivision (f) of section 6254 requires that the records themselves
be disclosed, and nothing suggests a duty to reveal information contained in
historical compilations, such as summary criminal history information, or to make
such historical records available for inspection.

Even as to current criminal information that may otherwise be found in public
records, local agencies may not make general or comprehensive compilations
available to members of the public, whether or.not the records are susceptible of
‘specialized indexing” or electronic search functions.

Such disclosure of extensive data. . . regardless of the source of the data, would
have the potential of undermining the privacy protections of Penal Code sections
13300 —- 13305.

89 Ops. Cal: Atty. Gen. 204, 212-213 (2006).

in sum, Penal Code Sections 13300 - 13305 protect privacy interests by limiting
disclosure of source records or information from which one could derive summary
criminal history information.

D. SOME OF THE SRTF'S RECOMMENDATIONS ARE CONTRADICTORY TO
'~ THE CPRA

As to the names of witnesses, Section 5.1.1.030.H of the SRTF's recommendation
prohibits disclosure (“the following information must be removed”) to anyone (it permits
disclosure only if the witness agrees). This contradicts the State statute in that Section
6254(f) of the CPRA requires disclosure ("local law enforcement agencies shall
disclose”) of the names of witnesses (other than confidential informants) to certain
specified persons, such as the victims or their representatives, insurance carriers and
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persons suffering bodily injury or property damage as a result of certain incidents. It
does not appear that these two provisions can be reconciled.

As to the addresses of withesses, Section 5.1.1.030.C prohibits disclosure to anyone.
On the other hand, Section 6254(f) requires disclosure to the same specified persons
listed above. This is another clear contradiction; the above are just examples and this
list is not exhaustive. The Task Force should consider the minimum requirements of the
CPRA, which, in the above examples require broader disclosure than the current SRTF
recommendations, as it finalizes its recommendations on law enforcement records.

CONCLUSION

The District Attorney has not identified a California statute that preempts the Sunshine
Reform Task Force's recommendations about law enforcement reports. But we do
believe that the California Constitution and other California laws protect individual rights
of privacy and thus prohibit the City of San Jose from providing access to law
enforcement reports from which criminal history information can be derived. Finally, the
Task Force should review the minimum requirements of the CPRA and ensure that its -

recommendations do not restrict access to contemporaneous mdw&duatszed arrest
information.

RICHARD DOYLE
City Attorney

Lisa Herrick
Senior Deputy City Attorney

cc:  JoAnne McCracken, Supervising Deputy District Attorney
Captain Gary Kirby, San Jose Police Department
Ed Davis, Counsel to the Sunshine Reform Task Force
James Chadwick, Counsel to the San Jose Mercury News
Mark Schlosberg, Police Practices Policy Director, ACLU of Northern Cahforn;a



RULES COMMITTEE: 01/21/09
ITEM:

SANJOSE Memorandum

CAPITAL OF SILICON VALLEY

TO: RULES AND OPEN | FROM: RICHARD DOYLE
_ ‘GOVERNMENT COMMITTEE City Attorney

SUBJECT: CITY ATTORNEY’S RESPONSE  DATE: January 15, 2009
TO REFERRAL DATED ' ' o
JANUARY 14, 2009 FROM
RULES AND OPEN
GOVERNMENT COMMITTEE

QUESTION PRESENTED

Does Proposition 9 prohibit the City from aliowmg greater access to information
contained in pohce records?-

SHORT ANSWER
No.
BACKGROUND

The Rules and Open Govermment Commitiee has been reviewing and discussing the
Sunshine Reform Task Force’s Phase |l Report and Recomimendations. One of the
Task Force's recommendations in Phase |l relates fo police reports. On October 14,
2008, the Rules Committee held a special meeting to discuss the recommendations on
police reports and made some referrals to staff. On October 29, 2008, the Rules
.Committee approved a work plan for staff which includes the referrals for additional
information requested by the Committee as well as some other questions posed by the
Chair of the Task Force’s Public Records Subcommittee.

On January 7, 2009, the Rules Committee approved a schedule of presentations about
the rest of the Phase Il recommendations; the discussion on police records is scheduled
for January 21, 2009.

On January 14, 2009, the Rules Committee raised a question about Proposition 9, a :
State initiative passed by the voters of California on November 4, 2008. The Committee
has asked the Attorney’s Office to review the text of Proposition 9 and advise the
Committee about whether the City is prohibited from allowing greater access to
information contained in police records. A copy of the text of Proposition 9 is attached.
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RULES & OPEN GOVERNMENT COMMITTEE |
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Page 2
ANALYSIS

On November 4, 2008, California voters approved Proposition 9, also known as the
Victims’ Bill of Rights Act of 2008: Marsy's Law. The initiative added to and amended
sections-the California Constitution and the California Penal Code relating to the rights
of victims of crime. . '

Among other things, the Constitution is amended to state that “a victim shall be entitled .
- to the following rights: ...(4) To prevent the disclosure of confidential information or
records to the defendant, the defendant’s attorney, or any other person acting on behalf
of the defendant, which could be used to locate or harass the victim or the victim’'s

. family or which disclose confidential communications made in the course of medical or

- counseling treatment, or which are otherwise privileged or confidential by law.”

The City may adopt legislation that expands access to information contained in pofice
records as long it does not require disclosure of confidential information of victims, or
any other information protected by state or federal statute. This conclusion is consistent
with the California Public Records Act, which specifically permits a public agency to
open its administrative records and allow for faster, more efficient or greater access fo
records unless disclosure is otherwise prohibited by law. ' '

CONCLUSION

Proposition 8 does not prohibit the City from allowing greater access to information
contained in police records. In fact, the California Public Records Act specifically
permits a public agency to open its administrative records and allow for faster, more
efficient or greater access to records unless disclosure is otherwise prohibited by law.

. RICHARD D@YLE
City Attome
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o Amdt, #ANS
VICTIMS' BILL OF RIGHTS ACT OF 2008: MARSY'S LAW

December 21, 2607
INITIATIVE NIEASURE TO BE SUBMI‘R}E{) DIRECTLY TQ THE VQTERS

- TOTHE ‘HQNORABLE SECRETARY OF THE -$TATE' OF CAL!FORN&A: ’

We, the undersighed,; registered, qualified voters of Gatifomia, residents of the
afore-described Courity (or City and County), on the sighature page of this
petition. section; hereby propose additions and amendmenits t6 the California -
Constitution and to the Califotiia Penal Code, relating fo the rights of victims of |
crime, and petition the Secretary of Stafe to submit the same to the voters of
California for their adoption or rejection at the next succeeding general-election
or at any $pecial statewide e!ection held prior ta that general election or :
dthenwise provided by iaw, The: proposed constitutional and statutory additions -
and amendments-(full title and text of the measure) read as follows:

(Additions to text ar& denoted in ifalics and deleﬁcms are denoted in stnkeout
type) -

'secmu 1. TITLE

This act shall be known, and may be c:ted as, the ‘”\ﬁchms Bili of Rights Act of -
2008: Marsyfs Law.” .

SECTION 2. FINDINGS ANB DECLARATIONS
_ The People of the State of Cahfomla hereby find and declare all of the fbliowlﬁg

1. Crime victims are entitied to jusfice and due process. Their rights me!ude
* butare not imited 1o, the right fo netice and to be heard during critical stages of .
the justice system; the right to receive restitution from the criminal wrorigdoer; the
tight to be reasonably safe throughout the justice process; the right {o expect the -
government to pmpeﬂy fund the criminal justice system, so that the righits of
crime victims stated in these Findings and Declarations and jusfice itself are not
- efoded by :nadequate resources; and, above all, thé right to &n ekpaditsous and
- just punistiment of the criminal wrongdoer.
2. . The People of the State of California detlare that the “Victims' Bill of
Rights Act of 2008: Marsy's Law” is needed 1o remedy. a justice system that fails
to Tally recogrize and adequatély enforce the fights of victims of erime. Itis
naried dffer Marsy, a 21-year-old college seniorat U.C. Santa Barbara who was
~ preparing to pursue a career in special education for handicapped chiidren and
had her whale life ahead of her. She was murdered on November 30, 1883,
Marsy's Law is written on behalf of her mother, father, and brother, who were
ofteri treated as though they had ro rights, and inspired by hundreds of



thousands of victims of cfime who have experignced the additional pain and
frustration of a criminal justice system that too often fails to afford victims evern
the most basic of rights. | __ '
3. . The People of the State of California find that the “broad reform” of the
crimiinal justice system intended to grant these basic rights mandated in the
Victims’ Bill of Rights initiative measure passed by the electorate as Proposition 8
in 1982 has not occurred as envisioned by the People. Victims of crime continue
to be denied rights to justice and due process. .
4. Aninefficient; overcrowded, and arcarié criminal justice system has failed
to bulld adequate jails and prisons, has falled to efficiently conduct court
proceedings, and has failed to expeditiously finalize the sentences and
punishments of criminal wrongdoers;  These criminal wrongdeers are being
released from custody after serving as littie as 10 percent of the sentences
imposed and detetmined to.be appropiiate by judges.
5. Each year hundreds of convicted murderers sentenced to serve life in
prison seek release on parole from our state prisans. . California’s “release from
prison parole procedtres” torture the families of murdered victims arid waste
millions of dollars each year. In California convicted murderers are appointed
attorneys paid by the tax doliars of its citizens, and these convicted murderers
are often given parole hearings every year, The families of murdered victims -
are never able to escape the seemingly unending torture and fear that the
murderer of their loved one will be once @gain free fo murder.
6. . “Helter Skelter’ inmates Brice Davis and Leslie Van Houghton, two
followers of Charles Manson convicted of multiple brutal murders, have had 38
parole hearings-during the past 30 years. ' , o
7. Like most victims of murder, Marsy was neither fich. nor famous when she
was murdered by a former boyfriend who lured her from her parents’ home by
threatening to kill himself. Insfead he used a shotgun to.brutally end her life .
when she entered his home in an effort to stop him from killing himself. Following
her murderer’s amrest, Marsy’s mother was shocked fo meet him at glocal '
supermarket, leamning that he had been released on bail without any nofice to
_Marsy's family and without any opportunity for her family 16 state their opposition
“to his release. . . |
8.  Several years after his conviction and sentence to “life in prison,” the
parole hearings for his release began. In the first parole hearing, Marsy's -
mother suffered a heart attack fighting against his release.  Since then Marsy's:
family has endured the trauma of frequent parole hearings and constant anxiety
that Marsy’s killer would be released. - .
9. The experiences of Marsy's family are not unique. Thousands of other
. crime victims have shared the experierices of Marsy's family, caused by the
failure of our criminal justice system ta riotify them of their rights; failure to give
them notice of important hearings in the prosecutions of their criminal
wrongdoers, failure to provide therr with an opportunity to speak and participate,
failyre to impose actual and just pusishment upoit their wrongdoers, and failure
to extend to theri some measure of finality to-the frauma inflicted upori them by -
their wrongdoers. ' . : =



SECTION 3. STATEMENT OF PURPOSES AND INTENT |

It is the purpose of the Peop!e of the State of California in enactmg th|s mihét:ve
measuyre to:.

1. va‘i‘de victims with tights to jusfice and due process.

2. Invoke the rights of families of homicide victims fo be spared the ordeal of
prolonged and unnecessary suffering, and to stop the waste of millions of

. taxpayer dollars, by efiminating parole hearings in which there is no fikelihood a
iurderer will be paroled, and to provide that a convicted murderer can receive a-

parole hearing no miare frequently than every three years, and can be denied a
follow-up parale hiearfing for as long as 15 yedrs.

' secnoﬂ 4. VICTIMS' BILL OF RIGHTS
Secﬁon 28 of Article | of the California Consﬁtutm is amended to rea¢

SEC. 28. (a) The People of the State cf'caiifomia find and declare. all of the
follo

(1 )m{’mgt—(}ﬂmma! act:vlty has a seﬁous impact on the z:mzens of California, Ths—
rights of victiins of crime and their fammes in crimiial prosecuttons are a subject
of grave statewide conhcem.

(2) Victims of crime are entitled to have the criminal justice system view
criminal acts as serious threats to the safety and welfare of the people of
. California. $hat-theThe enactment of comprehensive provisions and laws
ensuririg a bill of rights for victims of ciime, including safeguards in the criminal
justioe system to-fully protecting those rights and" ensuring ﬂrat crime wctims are
treated with respect and digniy, is a matter of g
public impartance. California’s victims of crithe are largebr dependenf upon the
praper functioning of government, upori the criminal justicé sysfem and upon the
expeditious enforcément of the rights of victims of crime described herein, in
. order o protect the public safely and-fo secure justice when the public safety has

. been compromised by criminal activity.

(3) ‘The nghts of v:cbrns penfade the mmma!jushae system—elmnpas&ng—net

22> a =»= : 'I'hese nghls mdude
personally held and enfomeable righfs dascribed in paragfaphs (1} thmugh {17)
of subdivision (b).

(4) The rights of wcﬂms also include broader shared coflective rights that are
held in common with alf of the People of the State of California and that are
enforceable through the enactment of laws.arid through good-faith effarts and
- actions of California’s elected, appoinfed, and publicly employed officials. These
rights encompass the expectation shared with all of the people of Galifornia that
persons who commit felonious acts causing injury to mnooent victims will be




approptiately and thoroughly investigated, appropriately detained in custody,
_ brought before the courts of California evén i arrested outsids the sfate, tried by -
the courts in a timely manner, sentenced, and sufficiently punished so that the
public safety is protected and encouraged as a goal of highest importance. -

(5) Victims of crime have a collectively. shared right to expect that persons
convicted of committing criminal acts are sufficiently punished in both the manner
and ihe length of the sentences imposed by the courts of the Stale of California:
This right includes the right to expect that the punitive and deterrent effect of
oustodial sentences imposed by the courts will riot be undercut or diminished by
the.granting of rights and privileges 1o prisoners that are not required by any
provision of the United States Constitution or by the laws of this state fo be -
granted to any person incarcerafed in a penal or other custodial facility in this
state as a punishment or correction for the commission of a crime.

(6) Victirns of crime are entitied to finality in their criminal cases. Lengthy
appeals and other post-judgment proceedings that challenge criminal -
convictions, frequent and difficult parole hearings thal threatenrto release criminal
offenders, and the ongoing threal that the sentences of criminal wrongdoers will
be reduced, prolong the suffering of trime victims for many years after the crimes
themselves bave been pefpetrated. This prolonged suffering of crime victims and
their families must come fo an end, L | :

(7) Sugh-Finally, the People find and declare that the right o public safety
extends to public_and private primary, elementary, junior high, and senior high
school, and community college, California State University, University of '
Califortiia, and private college and university cainpuses, where students and staff -
have the right to be safe and secure in their persons: | '

(b) In order to preserve and profect a victim's rights to justice and duie process,
aviclim shall be entitled {o the following rights: \ |
(1) Ta be treated with faimess and respect for his or her privacy and dignity,
. and fo be free from intimidation, harassment, and abuse, throughout the criminal
or juvenile justice process. - '

{2} To be reasonably protected froi the defendant and persons acting on
behalf of the defendant. _ :

(3) To have the safety of the victim and the victim’s family considered in fixing
the amount of bail and release conditions for the defendant,

{4} To prevent the disclosure of confidential information or records fo the
defendarit, the defendant’s atfomey, or any other person acting on behalf of the
dsfendant, which could be used to locate or harass the victim or the victin's
family or which distlose confidential communications made in the course of

me;itcal or counsaling treaiment, or which are otherwise privileged or confidential
by law. ' : '



(5) To refuse an inlerview, depos:tm, or discovery request by the defendant,
the defendant’s aforney, or any other person acting on behalf of the defendant,
and fo sef reasonable conditions on the conduct of any such interview fo which
fhe victim consents.

(8 To reasonable notice of and to reasonably confer with the prosecuting
- agjency, upon request, regarding, the arrest of the defendant if kriown by the |
prosecutor, the charges filed, the determination whether to extradjte the
defendant, and, upon request, to be nofified of and informed before any pretrial .
disposition of the case.

(7) To reasonable notice of all public proceedings, including delinquency
pmceadmgs upon request, at which the defendant and the prosecutor are
entified to be present and of all parole or other post-conviction reléase
proceedings, and 1o be present af all such proceedings.

" (8} To be heard, upon request, at any proceeding, including any defi nquency
pmceed’ng, involving a post—an'est release decision, plea, sentencing, post-
conviction release decision, or any proceeding in which a right of the victim is af
Issue,

P Toa speedy trial and & prompt and final conclusion of the case and any
related post-judgment proceedings.-

{10) To provide information to & probation department official conducting a pre-
sentence investigation concerning the impact of the offense on the victim ahd the
victim's family and any sentencing recommendabms before the sentencing of
the deféndant.

(11} To receive, upon request, the pre-sentence report when available to fhe
defendant, except for these partions made confidential by faw. .

(12) To be informed, upon request, of the conviction, sentence, place and time
of incarceration, or other disposition of the defendant, the scheduled release date

of the.defendant, and the rélease of or the escape by the defendant from
custody. .

(13) ToRreshmuon |

{A) It is the unequivocal intention of the People of the State of California that all.
persons who suffer losses as a result of criminal activity shall have the right ©©
seek and secure resfitution from the persons cenvicted of tha crimes fer causing ©
the losses they suffer. .

(B) Restitution shall be ordered from the convicted parsoRs wmngdoer in every

case, regardiess of the sentance or dtsposmon lmposed lﬂ whnoh a mma Vichm
suﬁe{'sa._ . | : .

[ C} Aﬂ monetary payments, monfes, and pmperty vollected fmm any peman :
. who has been ordered to make restitution shall be ﬁrst applied to pay the

amounts ordered as restitution to the victim.

(14) To the prompt return of property when ne longer needed as ewo‘ence

(15) To be informed of all parole procedures, fo patiicipate in the parole
protess, {o provide information to the parole authorily to be considered before



the parole of the offender, and to be notified, upon request, of the parole or other
release of the offender.

(16) To have the safely of the victim, the victim's family, and the general public
considered before any parole.or other postjudgment release decision is made.

(17) To.be informed of the rights enumerated in paragraphs (1) through (16).

(c) (1) A victim, the retained atiorney of a victim, a lawful representative of the
victim, or the prosecuting atfomey’ upon request of the victim, may enforce the
rights enurerated in subdivision (b) in any trial or appéllate court with jurisdiction -
over the case as-a matler of right. The court shall act promptly on such a request.

(2) This section doss not create any cause of action for compensation or
damages agalnst the state, any political subdlvision of the state, -any officer,
employee, or agent of the state or of any of ifs political subdivisions, or any
officer or employee of the court.
~ {d) The granting of these rights to victims shall not be construed fo deny or
' disparage other rights possessed by victims. The court in its discretion may
extend the right to be heard at sentencing to any person harmed by the
defendant. The paroie authorily shall extend thie iight fo be hearid at a parolé
hearing to any person harmed by the offender. :

{e) As used in this.section, a Hictirh® is & person who suffers direct or
threatened physical, psychological, or financial grm as d result of the
commission or attempted commission of a crime or delinquent act. The term
*ictim” also includes the person’s spouse, parenits, children, s:b!mgs, or
guardian, and includes a lawful representative of a crime victirh who is deceased,
a minor, or pﬁys:cally or psychologically incapacitated. The term “Victim® does not
include a person in-custody for an offense, the accused, ora person whom the
court finds would not act in the best interests of a minor vichim.

(B In addition fo the enumetated rights provided in subdivision (b} that are
~ personaily enforceable by victims as provided in subdivision Dgc} victims of crime
have additional rights that are shared with all of the People of the State of
California. These collectrvely held rights include, but are hot lirnited to, the
following:

(1) Right to Safe Schools. All students and staff of public pnmary, eiementary,
junior high, and senior high schools, and communily colleges, colleges, and
m:vers;hes have the inalienable: nghtta attend campuses which are safe, secure
and peace

& (2) Rnght fo Trutiﬂn—-i-‘:vidence Except as providéd by statute hereafter
enacted by a two-third$ vote of the membership in each house of the Legisiature,
relevant evidence shall not be excluded in any criminal proceeding, including
pretrial and post conviction motions and hearings, or in any trial of hearing of a
juvenile for a criminial offense, whether heard in juvenile or adult court. Nothing in
~ this section shall affect any existing statutory rule of evidence relating to privilege
or hearsay, or Evidence Code Sections 352, 782 or 1103. Nothing in this sechon
shall affect any existing statutory or constitutional right of the press.

{e} (3) Public Saféty Ball. A person may be released on bail by sufficient
sureties, except for capital crimes when the facts are evident or the presumption
great. Excessive bail may not be required. In setfing, reducing or denying bail,




the judge or magistrate shall take into consideration the protection of the public,
the safety of the victim, the seriousness of the offense charged, the previous
criminal record of the defendant, and the probability of his or her appearing at the
trial or hearing of the case. Public safety and the safety of the victim shall be the
primary considerations. - Ny -

~ Aperson may be released on his or her own recognizance in the court's
discrefion, subject o the factors considered in setting bail. Howeverfo
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Before any person afrested for a serious felony may be released on bail, a
hearing may be held before the magistrate or judge, and the prosecuting attorney
and the victim shiil be given notice and reasonabie opportunity to be heard on
the matter. DRI

When a judge or magistrate grants or denies bail of release.on a person's
own recognizance, the reasons for that decision shall be stated in the record and
included in the court's minutes. . .

{8 {4) Use of Prior Convictions, Any prior felony conviction of any persen in
any criminal proceeding; whether adult or juvenile, shall subsequently be used
without limitation for purposes of impeachment or enhiancement of sentence in
any criminal proceeding. When a prior felony ¢onviction is an element of any
felony offense, it shall be proven fo the trier of fact in open court.

(5) Truth in Sentencing. Sentences that are individually imposed upon
convicted criminal wrongdoers based upon the facts and circumstances
surrouriding their cases shall be carried out in compliance with the courts’
sentencing orders, and shall not be substantially diminished by early release
policies intended to alleviate avercrowding-in custodial facilities, The legislative
branch shalt ensure sufficient funding to adequalely house inmates for the full
terms of their sentences, excepf for statutorily authorized credits which reduce
those sentences. _ : ‘

(6) Reform of the parole process. The current process for parole hearings is
excessive, especially in cases in which the defendant has been conyicted of
murder. The parole hearing pfocess must be reformed for the. benefit of crime
victims, . -

(g) As used in this article, the term "serious felony” Is any crime defined in
Penal Code, Section 1182.7(c) or any successor statute. |

SECTION 5. VICTIMS’ RIGHTS IN PAROLE PROCEEDINGS

Section 3041.5 of Article 3 of Chapter 8 of Title 1 of Part 3 of the Penal Code s
amended to read:” ' '

§3041.5(a) At all hearings for the purpose of reviewing a prisoner’s parole
suitability, or the setting, postponing, or rescinding of parole dates, the following
shall apply: : '
(1) At least 10 days prior to any hearing by the Board of Prsen-terss
Parole Hearings, the prisaner shalt be permitted to review his or her file which will
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be exarnined by the board and shall have the opportunity to enter a wrillen
response to any material contained in the file. : ' .

(2) The prisoner shall be permitied fo be present, to ask and answer
questions, and o speak on his of her own behalf. Neither the prisoner nor the
attorney for the prisoner shall be entitled 1o ask questions of any person .
appearing at the hearing pursuani fo subdivision {b) of Section 3043.

(3) Unless legal counsel is required by some othef provision'of law, 2
petson designaled by the Department of Corrections shall be present to insure
that all facis relevant o the decisiorn be presented, including, if necessary, -
contradictory assertions as to maters of fac that have not been resolved by
- departmental or other procedures. | .

: (4} The prisoner and any person described in subdivision (b) of Séction
3043 shall be permitted to request.and receive a stenographic record of all -
proceedings. : ' S

(5) If the hearing is for the purpose of postponing or rescinding of parole
daies, the prisoner shall have rights sef forth in paragraphs (3) and (4) of
subdivision {¢) of Section 2932. -

(6) The board shall set a date to reconsider whether an inmate should be
released on parole that ensures a meaningful consideration whether the inmate
is suitable for release on parole. A

(b)) Within 10 days following any meefing where a parolé date has been
get, the board shall send the prisoner a written statement setting forth his or her
parole date, the conditions he o she must meetin order to be released on the
date set, and the consequences of failure to meet those conditions. -

(2) Within 20 days following any meeting where a parole date has not
been Sei the-foatons-statec in-subdivision-(b}-of-8e clion-3044, thie board shall
send the prisoner a written stateinent setfing forth the reason or reasons for
refusal to set a parole date, and suggest activities in which he or she might
participate that will benefit hira or her while he or she is incadreerated.

(3) The board shallthear each-case-annually theraaftor-exser
ray scheduls the next hearing-ho-latorthan-the-folla
views and inferests of the victim, as follows:

) (A) NO-ME flae anv-haaring hich-par

o
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\ aﬂe'r considering the
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during-tho-folowing-voacand-states-the-basas for-the-finding: rs after
any hearing at which parole is denied, unless the board finds by clear and |
convinging evidence that the criteria relevant to the setting of parole releass
dates eriumerated jn subdivision (a) of Section 3041 are such that consideration
of the public and victim’s safety does not require a inare lengthy period of
incarceration for the prisoner than terr additional years.




years after any heaﬁng at wh.'ch pamfe« :s demed unless the boam' finds byclear
and convincing evidence that the criferia relevant to-the setting of parole release
dates enumerated in subdivision (a) of Section 3041 are such that consideration
of the public and victinr’s safely does nof require a more lengthy period of
incarceration for the prisoner than seven additional years.

(C) Three years, five years, orseven years after any hearing af which
parole Is denied, becauss the criteria relevant lo the settirig of parole release
dafes enumerated in subdivision (a) of Section 3041 are such. that consideration
of the public and victim’s safely requires a more lengthy period of iricarceration
for the ptisoner, hut does not require a more lengthy period of mcarceratfon for
the prisoner than seven addiicnal years.

(4) The board may in its discretion, after considering the views and
interests of the victin, gdvance a hearing set pursuant to paragraph (3) fo an
earlier date; when a change in circumsiances or new information establishes a
reasonable likelihood that consideration of the public and victim's s’afetydoes not
require the additional period of incarceratiori of the prisoner provided in
paragraph (3).

, {3} (5) Within 10 days of any board action resuiting in the postponement of
a previeusly set parole date, the board shall send the prisoner a writlen |
staternerit setting forth a new date and the reason or reasons for that action and
shall offer the prisoner an opporiunity for review of that action.

: {4} (6) Within 10 days of any board action resulfing in the rescinding of a
previously set parole date, the board shall send the prisoner a wriiten statement
setting forth the reason or reasons for that action, and shall schedule the

" prisoner's next hearing wrﬂmd%nwn#as—aad in accordance with paragraph 2}

{3).
{c) The board shall condugt a parole beanng pwsuanl to this section as a

| heanng shall be cansfdered in but shall not be deemed fo be b:ndmg upon

subsequent parole hearings for an inmate, but shall be subject fo reconsideration
based upors changed facts and circurstances. When conducting a hearing, the
board shall admit the prior recorded or memorialized festimony or statementofa -
. victiim or witness, upor request of the victim or if the victim or withess has died or
become unavailable. At each hearing the board shall determine the appropriate
action fo be taken based on the criferia set forth in paragraph (3) of subdivision
(a) of section 3041,

(d)(1) An inmate ay request that the board exercise its discrétion to
advance a hearing sef pursuant to paragraph (3) of subdivision (b} fo an earlier
dale, by submitfing.a written request fo the hoard, with notice, upon request, and
a copy to the victim which shall set forth the change in circumstances or new
information that establishes a reasonable likelihood that consideration of the
. public safely does not require the additional period of incarceration of the inmate. -

{2) The board shall have sole jurisdiction, after considering the views and



interesls of thé victim fo deteimine whether fo grant or deny a written request
made pursuant to pardgraph (1), and its decision shall be subject o review by a
courf or magistrate only for a manifest abuse of discretion by the board. The
board shall have the power to summarily deny a request that does not campfy
with the provisions of this subdjvision or that does not sef forth a change in
circumstances or new information.as required in paragraph (1) that in the
Jjudgment of the board is sufficient fo Justify the action descnbed in paragraph (4)
of subdivision (b). ,

{3} An inmate may make only one writien request as provided in
. paragraph {1} during each three year period. Following either a summary denial
of a request made pursuant to paragraph (1), er the decision of the board aftera’
hearing described in subdivision (a) fo not set a parole date, the inmate shall not
be entified to submit another request for a hearing pursuant to subdivision {a)

unfil a threg-year pencd of time has slapsed from thé summary denial or dec:sfon
©f the board.

' Secﬁ:on 3043 of Article 3 of Chapter-8 of Title ‘E of Parts of the Penal Code is _
amended to read

§ 3043(a)(7} Upon request, notice of any heanng fo review or consider the parole
"-suitability or the setting of a parole date for any prisoner in a state prison shall be

sent by the Board of PrsenTerms Parole Hearings at least 30 90 days before

the hearing to @ny victim of a any crime committed by the prisoner, or to the next
" of kin of the victim if the victim has died, fo include the commitment crimes,
determinate term commitment crimes for which the pﬂsoner has been parolad,
and any other felony crimes or crimes against the person for which the prisoner
has been convicled. The requesﬁng party shall keep the board appnsed of his or
her current mailing address.

(2) No Iater than 30 days prior to. the date selected for the hearing, any
persoh, other than the victim, eniitled to attend the heating skall inform the board
of his or het intention fo atiend te hearing and the name and identifying
" information of any other person eiititled to attend the hearing who will accompany.
him or her.

{3} No Iater'than 14 days prior fo the date selectéd for the hearing, the
board shall notify every parsori entitled to atfend the heanng confirming the date,
fime, arrd place of the hearing. .

(b)(1)The victim, next of Kin, tws members of the v:chm 's medaate
famlly eF and two Fepmseniahves desngnated for-a-pa he

e -5

m—\vﬂag—pneﬁs-ﬁ#e—heanﬂg as pmwded in paragmph {2) of ﬂais subdmsion
have the right to appear, personally or by counse), at the hearing arid to

- adequately and reasonably express his; her; or their views conceming the
prisaner and the case, ifcluding, but not limitéd o the commitment crimes,
determinate terrn commitment crimes for which the prisoner has been pamled )
any other felony crimes or crimes against the person for which the prisoner has
been convicted, the effect of the enumerated crimes on the victirn and the farily .
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of the victim, erire-and the person responsible for ﬂzese enumerated crimes, and
the suitability of the prisoner for parole. excapt-that

(2) aAny statement provided by a representative designated by the victim
or next of kin may cover any siibject about which the victim or niext of ki have
the right to be heard moluzﬁng any rec:omméndatron regardmg the granﬂng of
pam]e by wats e s -
wietim. The representaﬁves shaﬂ be das:gnated byﬂwe vibﬂm ar, in the event that'
the victim is deceased or Incapacilated, by the next of kin. They shall be
designaled in writing for the particular hearing prior to the hearing. -

(¢} A representative designated by the victim or the victim's next of kin for
purposes of this section may be any aduir person se!ected by the wct:m or the
family of the victim raus ; : ou mambe -V
The board thay-net shall permrt a reprmentahve des:gnated by the vmtam or the
 victim's next of kin to affend a particular hearing, fo provide testimony at &
hearing, o and to submit a statement to be included in the hearing as provided in
‘Section 3043.2, even though # the victim, next of kin, or a member of the victim's -
immediate family is present at the hearing, e and even though the victim, next
of kin, or 2 member of the victim's immediate family has submitted a statement

as descﬁbed in Section 3043 2.

decidmg whether to release the person on parole shall ccmslder the entire and
* uninterrupted statements of the victim or victims, next of kin, immediate: family
members of the victim, and the desighated representafives of the victim or next
. of kin, if applicable, made pursuant 1o this section and shall include in its repofi a
statement ef whether the person would pose a &areat to public safety if released
on'parole. '
(e} In those cases where there are more than two 1mmed|ate family o
members of the victim who wish to attend any hearing covered in this section, the
baard may-m—;tadismeﬁen- shall ailow aﬁendance of addaﬁanat immediate family

Section 3044 is added to Article 3 of Chapter 8 af Title 1 of Part 3 of the Penal
Code to read:

§3044(a) Natwrﬂwsiandmg any other law, the Board of Parole Hearings or its
successor in interest shall be the state’s parole authonty and shall be respons;b!e
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‘ forpmtecﬂng wct:ms rights in the parols process. Accordingly, fo profect a
victim from harassment and abuse during the parole process; no person paroled
from-a California correctional facilily following incarceration for an offense
committed on or after the effective dale of this act shall, Iri the event his or her
parole is revoked, be enititted to procedural rights other than the following: :

(1) A parolee shall be entitled fo a probable cause hearing no later than 15
days following his or her arrest for violation of parole.

(2) A parolee shall be entitled to an evidentiary revocation hearing no Iater
than 48 days following his or hier arrest for violatioh of parole.

{3) A parolee shall, upon request, be entitled to counsel at state expense
only if, considering the reque&t on a case-by-case basis, the board or jts hearmg
officers determine:

(A) The parolee is ind:gant: and '

' (B) Considéring the coimplexity of the charges, the defense, or because
the parolee’s mental or educafional capacily, he or she appears inaapable of
speaking effectively in his or her own defense.

| {4) In the event the parolee’s request for counsel, wh:(:ﬁ shall be
considered on a case~by«case basis, is denied, the grounds for demal shaﬂ be
stated succinctly in the record.

{5) Parole revocation deferminations shall be based upon a
preponderance of evidence admitted at hearings including documentary
evidence, direct festimony, or hearsay evidence offered by parole agents, peace
officers, or a victim.

(6) Admission of the recorded or hearsay statement of a victim or
percipient witness shall not ba construed to: cmate a right fo confront the witness
at the hearing.

(b} The board is.entrusted with the safely of victims and the public and
shall make its determination-fairly, independently, without bias and shall not be
influenced by or weigh the state cost or burden associated with Just decisions.
The board must accordingly enjoy sufficient autonomy to conduct unbiased
hearings, and mainitain an mdependent legal and adminisirative staff. The board
shall report o tbe Governor.

SECTION 6. NOTICE OF VICTIMS’ BILL OF RIGHTS |
Section 679.026 is added to Titie 17 of Part 1 of the Penal Code to read:

Sec, 679.026. (a) It is the intent of the People of the State of California in
enacting this section fo implement the rights of victims of crime established in
Settion 28 of Articie | of the California Constifution fo be informed of the rights of
crime vicims enumerated in the Constitution and in the statuies of this state.

{b) Every victim of crime has the right fo receive without cost or charge a -
Jist of the rights of victims of crime recognized in Section 28 of Article | of the
California Constitution. These righis shall be known as “Marsy Rrghts "
' {c){1) Every law enforcement agency investigating a criminal act and
every agency prosecuting a criminal act shall, as provided herein, at the time of
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initial contact with a crime victim, during follow-up Investigation, or as soon
thereafter as deemed appropriate by investigating officers or prosecuting
atlorneys, provide or make available fo esch victim of the criminal act without
charge or cost a “Marsy Rights” card described in paragraphs (3) and (4).

(2) The viclim disclosures required under this settion shall be avajlable to
the public at a stale funded and maintained website authorized pursuant to Penal
Code Section 14260 fo be knowr as “Marsy’s Page.” _ .

(3) The Attarney General shall design and make available.in * pdf” or other -
imaging format to every agency listed in paragraph (1) a “Marsy Rights” card,
which shall corttain the rights of crime victims described in subdivision (b) of
Section 28 of Article I of the California Constitution, information on the means by
which & crime victim can access the web page described in paragraph (2), and a
toll-free telephone number to enable a crime victim fo contact a local victim’s
assistancs office. . S

(4) Every law enforcement agency which investigates criminal activity
shall, if provided without cost to the agency by any organization classified as a
nanprofit organization under paragraph {3) of subdivision (c) of Section 501 of
the Intemnal Revenue Code, make. avallable and provide to evety crime victiin a
“Victims' Survival and Resource Guide” pamphlet and/or video that has besn
appfoved by the Attorney General. The “Victims" Survival and Resource Guide™
and video shall Include an approved *Marsy Rights” card, a list of government
agencies, nonprofit victims' rights groups, support groups, and jocal resources
that assist crime victims, and any other information which the Attorney General
deterrnines might be helpful to victims of erime. : |

(5} Any agency described in paragraph (1) may in its discretion. design and
distribute 1o each victim of a criminal act its own Victims’ Survival and Resource
Guide and video, the contents of which have been approved by the Attormey
General, in addition to or in lieu of the materials described in paragraph (4).

SECTION 7, CONFLICTS WITH EXISTING LAW

It s the intent of the Peaple of the State of California in enacting this Act that if
any provision in this Act conflicts with an existing provision of law which provides
for greater rights of victims of crime, the latter provision shall apply.

SECTION 8. SEVERABILITY

If any provision of this Act, or part thereof, or the application thereof to any
person or circumstance Is for any reason held to be invalid or unconstitutional,
the remaining provisions which can be given effect without the invalid or
unconstitutional provision or application shall not be affected, but shall remain in
full foree and effect, and to this end the provisions of this Act.are severable. -

'SECTION 9, AMENDMENTS
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The statutary provisions of this Act shall not be amended by the Legislature
except by a statute passed in each house by rofl-call vote entered in the journal,
three-fourths of the membership of each house concurring, or by a siatute that
becomes effective only when approved by the voters. Howeveér, the Legistature
‘may amend the statutory provisions of this Act to expand the scope of their

~ application, to recognize additional rights of victims of crime, or fo further the
rights of victims of crime by a statute passed by a majority vote of the
membershlp of each house.

SECTIQN 10. RETROACTIVITY

The provisians of this Act shall apply in all matters which arise and to all
proceedings: held after the effective date of this Act.
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