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SUBJECT: THE SUNSHINE REFORM TASK FORCE PROPOSALS ON 1) LAW
ENFORCEMENT RECORDS; 2) POLICE DEPARTMENT STATISTICAL
REPORTS; AND 3) FIRE DEPARTMENT STATISTICAL REPORTS AS
AMENDED BY THE RULES AND OPEN GOVERNMENT COMMITTEE.

RECOMMENDATION

1. Approve the Sunshine Reform Task Force (SRTF) recommendations on Law
Enforcement Records, Police Department Statistical Reports and Fire Department
Statistical Reports as amended by the Rules and Open Government Committee (ROGC).

2. Direct staff to proceed with the implementation of the SRTF recommendations as
amended by ROGC.

OUTCOME
Approval will have three outcomes:

1. Law Enforcement Records — Permit the Police Department to implement Guidelines for
Providing Information about the “Factual Circumstances” Surrounding the Crime or
Incident and “Substance” of Complaint or Request for Assistance (Attachment A).

2. Police Department Statistical Reports — Defer publication of Police Department statistical
reports and refer a review of the type and frequency of future statistical reporting by the
Police Department, along with the pending analysis and recommendations of statistical
reporting by the Consortium for Police Leadership in Equity (CPLE), to the Public
Safety, Finance and Strategic Support Committee (PSFSSC).

3. Fire Department Statistical Reports — Defer publication of Fire Department statistical
reports pending full implementation of the Fire Department Records Management System
(RMS), and refer a review of the type and frequency of future statistical reporting by the
Fire Department to the PSFSSC.
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BACKGROUND AND ANALYSIS

Law Enforcement Records

6.1.1.010 Reports Prepared by Law Enforcement. The Task Force recommended that “all
reports prepared by Law Enforcement, including Police Report, Domestic Violence
Supplemental, Property Report, Force Response Report, Traffic Collision Report and Juvenile
Contact Report (collectively referred to as “Police Reports”), are public records subject to
disclosure...unless one or more general or specific exemptions detailed by the Task Force
applies.”

6.1.1.020 General Exemptions. The SRTF recommended general exemptions to the above
recommendation if needed to:

e protect the safety of any person

¢ ensure the successful completion of an investigation

o prevent the disclosure of legitimate law enforcement techniques that require
confidentiality in order to be effective

e prevent an unwarranted invasion of privacy

The SRTF also recommended that any redactions under the privacy exemption be limited in the
following situations:

o the information was given to the police by the person requesting it;

¢ the information pertains to the actions of a police officer in official conduct of his or her
duties; or

e the information is required to be made public pursuant to the California Public Records
Act, Government Code Section 6254(f) or any other provision of state or federal law.

In addition, the SRTF recommended that redactions must:

e be limited to information needed to further the purpose of the exemption;
¢ use numerical or alphabetic designations as substitutes for names; and
e be justified in writing.

The SRTF began discussing access to Police Department records in early 2007, holding a special
meeting on February 24™ that included a panel of stakeholders as well as public comment
intended to inform the SRTF of the various community perspectives and experiences with
requests for law enforcement records. The Task Force met again on September 20, 2007, to
review the SRTF Public Records Subcommittee recommendations on Police records, and once
more on January 31, 2008, to complete its final recommendations on the topic. These
recommendations, along with the other SRTF Phase II recommendations, were submitted to the
ROGC on August 13, 2008. These meetings were attended by a number of interested
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stakeholders. A complete list of interested stakeholders who participated at those meetings is
attached (Attachment B). Some stakeholders advocated for disclosure of police reports with
minimal redaction. Others expressed concern about the possible effects on the privacy rights of
victims. Still other stakeholders asserted that disclosure of information beyond that required by
the California Public Records Act would adversely impact ongoing investigations and the candor
of witnesses and victims in the future.

The ROGC began its review of the SRTF recommendations with a special meeting on October
14™, 2008, focusing on requests for law enforcement records. During this meeting, the Police
Department expressed concerns that approval of SRTF proposals could endanger ongoing crime
investigations by providing ‘access to information that should remain confidential while the
investigations are in progress During this meeting, the discussion focused on the ambiguity in
language contained in the California Public Records Act (CPRA) regarding the obligation to
disclose the “factual circumstances” regarding a crime or incident, and the “substance” of a
complaint or request for assistance. The administration was directed to work with the Police
Department and the Chair of the SRTF Public Records Subcommittee to see if they could reach
agreement on language clarifying the ambiguity in the CPRA. The ROGC reviewed the
clarifying language at its January 21, 2009 meeting. At this meeting, the Santa Clara County
District Attorney (DA) raised concerns about the proposal and the ROGC directed staff to work
with the DA, SRTF Public Records Subcommittee Chair and the Police Department to determine
whether an agreement could be reached among the three interests. Staff met with and held a
series of conference calls with the three interests and eventually reached agreement on what
information would be released regarding “factual circumstances™ and “substance.” However, the
DA and Chair of the Public Records Subcommittee were unable to reach agreement on additional
disclaimer language to be included with the guidelines. These differences could not be resolved.

The DA’s Office insisted on language specifying that, “Information shall not be released if the
release will constitute an unwarranted invasion of privacy.” The SRTF representative
maintained that transparency would be better served by eliminating the new guidelines
~ completely, rather than by including what he perceived as a broadening of the Department’s
ability to withhold information. The Administration, in consultation with the City Attorney’s
Office, concluded that the additional language was unnecessary, because the obligation to protect
the identification of victims of certain crimes is clearly established in State law and the
Department would have other mechanisms to protect certain information, should it be necessary.

Consistent with ROGC direction, the Guidelines for Providing Information about the “Factual
Circumstances” Surrounding the Crime or Incident and “Substance” of Complaint or Request
for Assistance were distributed to 34 stakeholder groups (Attachment C), including a number of
law enforcement and victim’s rights agencies as identified by ROGC, as well as additional
organizations suggested by Attorney James Chadwick and the DA’s Office. Stakeholders were
given five weeks to provide responses, and this deadline was extended another week to allow
additional responses. Ten responses were received (Attachment D). Attachment E contains an
analysis of the comments and the positions of those providing them.
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Staff returned to the ROGC on August 19%, 2009, with the compromise proposal, Guidelines for
Providing Information about the “Factual Circumstances” Surrounding the Crime or Incident
and “Substance” of Complaint or Request for Assistance. This document would guide the
Police Department regarding what information could be provided when responding to a request
for information about a complaint or request for assistance. During that meeting, the ROGC
voted to modify the proposal in support of the DA’s position by adding language in support of
the privacy rights of victims and other parties. That modified proposal is the basis for the ROGC
recommendation on law enforcement records now before the City Council.

As noted previously, numerous members of the public and representatives of community
organizations attended SRTF and ROGC discussions on law enforcement records and provided
comments. In addition, the City received letters from 20 organizations and 266 private
individuals regarding the issue. Public comment included strong support for increased access to
law enforcement information as well as concerns over protection the privacy rights of victims
and the ability of the Police Department to continue to conduct effective investigations.
Attachment F contains an analysis of the comments received on the topic during 2006-2008.

A binder containing the historical record of correspondence has been created and is available for
review in the City Clerk’s Office and on the 18™ Floor of City Hall.

ROGC recommendation: The ROGC does not recommend approval of the SRTF proposal.
Instead, the ROGC recommends continuing to adhere to the California Public Records Act
(CPRA). Government Code Section 6254(f) requires, among other things, the disclosure of the
“factual circumstances” of complaints and requests for assistance. Noting that the CPRA does
not provide specific guidance on the meaning of “factual circumstances,” the ROGC also
recommends approval of the Guidelines for Providing Information about the “Factual
Circumstances” Surrounding the Crime or Incident and “Substance” of Complaint or Request
for Assistance. These recommendations are intended to balance the competing interests of public
access, personal privacy, and the need to protect information that must be kept confidential for
the purpose of ongoing investigations.

6.1.1.040 Statistical Reports Prepared by the San José Police Department

The SRTF recommended that the Police Department produce three reports (Use of Force,
Vehicle Car Stop, and Pedestrian Stops) on a quarterly basis. This recommendation would
increase the frequency of two reports (Use of Force and Vehicle Car Stop) historically produced
on an annual basis by the Police Department, and would require a new quarterly report on
Pedestrian Stops. Production of these reports is highly labor-intensive since, absent an
electronic Records Management System, all data must be compiled by hand.

ROGC recommendation: The ROGC recommends that any decision about the future
production of statistical reports by the Police Department be referred to the Public Safety,
Finance and Strategic Support Committee (PSFSSC) after the Consortium for Police Leadership
in Equity (CPLE) has completed an analysis of and provided recommendations on what
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statistical reporting would be most useful and meaningful with regard to understanding the
quality of police practices in San Jose. In addition, ROCG recommends that continuing
production of statistical reports that have been produced in the past be deferred until the
Committee has made a recommendation. Finally, the ROGC recommends that the Police
Department continue to collect data that it currently collects to produce its annual Vehicle Stop
Report and Force Response Report.

6.1.1.060 Statistical Reports Prepared by the San Jose Fire Department

The SRTF proposal would expand the information provided on Fire Department service
performance and require the information to be published quarterly.

ROGC recommendation: As a result of the severe resource constraints facing the Fire
Department and the resulting delay in implementing the RMS system, the ROGC recommends
deferring further action until the Department has completed implementation of its RMS system
and can report to the Public Safety, Finance and Strategic Support Committee about the
resources necessary to produce and post online the recommended statistical reports.

PUBLIC OUTREACH

Access to law enforcement records has been widely debated and the specific proposal presented
to the ROGC was distributed to 34 stakeholder organizations to seek feedback. The issue of
statistical reports prepared by the Police Department and Fire Department has been publicly
debated before the SRTF and the ROGC on a number of occasions.

COORDINATION

This report was coordinated with the Police Department, Fire Department and City Attorney’s
Office.

CEQA

Not a project.

e

o Med

Tom Manheim
Director of Communications

Attachments



Attachment A

6.1 Public Information That Must Be Disclosed

6.1.1 Law Enforcement Information
6.1.1.010 Reports Prepared By Law Enforcement

The San Jose Police Department understands that, with some exceptions, certain
information must be provided about arrests, complaints and requests for service under
the California Public Records Act (CPRA). In complying with the requirements of the
CPRA, the Department will provide a response that contains the information required to
be released under the CPRA, subject to the limitations of the CPRA and other state and
federal laws. However, since the CPRA does not define clearly what constitutes the
“substance” or “factual circumstances” of an arrest, complaint or request for assistance,
subject to the limitations explained above, the Department proposes that the following
information be provided:

Information about the “substance” of complaint or request for assistance will include:

. The type of crime or activity involved
. The actions which constitute the elements of the crime

Information about the “factual circumstances” surrounding the crime or incident will
include:

. Whether the suspect is known or unknown to the victim

. Whether the crime appears to be gang-related, if the San Jose Police
Department believes such disclosure is appropriate

. Whether force was used, and if so, the type of force used (e.g. physical

force, baton, TASER, etc.) and the circumstances which resuited in the
use of force (e.g. challenge to fight, resistance to arrest, etc.)

. Whether any specialized resources (e.g. Helicopter, K-9, MERGE, Bomb
or Mounted Units, etc.) provided significant assistance

. Whether the suspect was arrested

When responding to requests for information, the Police Department will only release
information that is consistent with all other obligations and limitations contained in the
CPRA and in other State and federal law, including the right of privacy afforded to
victims by the California Constitution.

6.1.1.020  General Exemptions
[Deleted — Not recommended by the Rules and Open Government Committee]

6.1.1.030 Specific Exemptions

[Deleted — Not recommended by the Rules and Open Government Committee]
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6.1.1.040 Statistical Reports Prepared by the San Jose Police
Department

Publication of Police Department statistical reports will be deferred and the review of the
type and frequency of future statistical reporting by the Police Department, along with
the pending analysis and recommendations of statistical reporting by the Consortium for
Police Leadership in Equity, will be referred to the Public Safety, Finance and Strategic
Support Committee.

6.1.1.060 Statistical Reports Prepared by the San Jose Fire
Department

Publication of Fire Department statistical reports will be deferred pending full
implementation of the Fire Department Records Management System (RMS) and the
review of the type and frequency of future statistical reporting by the Fire Department will
be referred to the Public Safety, Finance and Strategic Support Committee.




Attachment B

Representatives of Stakeholder Organizations Participating at

the February 24, 2007, September 20, 2007 and January 31, 2008,

Meetings of the Sunshine Task Force

ORGANIZATION REPRESENTATIVE

American Civil Liberties Union

Mark Scholsberg, Sanjeev Bery

California First Amendment
Coalition

James Chadwick

Coalition of Justice

Aram James

Community Solutions

Perla Flores

District Attorney’s Office

Joann McCracken

Mental Health Advocacy Project

Brenna Silverstein

New American Media

Raj Jayaolev

Next Door Solutions

Kathleen Krenek

Santa Clara County Police Chiefs
Association

Scott Vermeer

Santa Clara County Public Safety
and Justice Committee

Kristina Cunningham

San Jose Mercury News

James Chadwick

Silicon Valley De-Bug

Raj Jayaolev, Edward Imamura

Silicon Valley NAACP

Norma Callender, Jeff Moore, Gail
Bautista, Walter Wilson, Karl Hoffower,
Diedre Grace

Silicon Valley YMCA

Dr. Keri McClain, Sandy Davis

St. Julie Billiart Parish

Jon Pedigo




Attachment C

SUNSHINE REFORM TASK FORCE POLICE RECORDS
RECOMMENDATIONS - OUTREACH LIST

Hon. Edmund G. Brown, Jr.
Attorney General
California Department of Justice

Mr. Salvador Bustamante
San Jose Coalition for Immigrants Rights

Mr. Walter Wilson
African-American Community Service
Agency

Ms. Kathleen Kreneck
Executive Director
Next Door Solutions

Mr. Scott Wagers
Senior Pastor
Community Homeless Alliance Ministry

Brenna Silberstein

Housing Rights and Patients’ Rights Attorney
Mental Health Advocacy Project and Public
Interest Law Firm

Chief Bruce Cumming
President
Santa Clara County Police Chiefs Association

Mr. Ron Cottingham

President

Peace Officer’s Research Association of
California

Mr. Raj Jayadev
Coordinator
Silicon Valley De-Bug

Rev. Jethro Moore 11

President

San Jose/Silicon Valley National Association
for the Advancement of Colored People

Ms. Skyler Porras
Director of San Jose Office

American Civilian Liberties Union of
Northern California

Ms. Sandy Davis

Director, Rape Crisis Center

Young Women’s Christian Association of
Silicon Valley

Rev. Jon Pedigo
Saint Julie Billiart Parish

Ms. Patricia Diaz

Executive Director

Services Immigrant Rights and Education
Network

Mr. Jerry Dyer
President
California Police Chiefs Association

Mr. John McGuinness
President
California Peace Officers’ Association

Tara Shabazz

Executive Director

California Partnership to End Domestic
Violence

Ms. Safaa Ibrahim

Executive Director, San Francisco Bay
Chapter

California Council on American-Islamic
Relations

Ms. Anne Im
Director of Community Programs & Advocacy
Asian American for Community Involvement

Mr. Terry Francke

General Counsel and Founder
CALIFORNIANS AWARE, The Center for
Public Forum Rights

Mr. Joe Steward
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Executive Director
California Narcotic Officers’ Association

Mr. Wes McBride
Executive Director
California Gang Investigators Association

Mr. Tom Newton
General Counsel
California Newspaper Publishers Association

Mr, Peter Scheer
Executive Director
California First Amendment Coalition

Ms. Rene Milam
Vice President / General Counsel
Newspaper Association of America

Ms. Lucy Dalglish
Executive Director
Reporters Committee for Freedom of the Press

- Ms. Norma Hotaling

Executive Director
The Sage Project, Inc.

Ms. Suzanne Brown-McBride
Executive Director
California Coalition Against Sexual Assault

Ms. Suzanne Doty

Chairperson

Santa Clara County Commission on the Status
of Women

Ms. Heather Mayew

Chairperson

Child Abuse Council of Santa Clara County
Charter Legal Services for Children and Youth
Pat Mitchell

Executive Director
Silicon Valley FACES

Erin O’Brien

President/CEO
Community Solutions

Desa Bubnovich
Evert Wolscheimer
Support Network for Battered Women



Attachment D

Tom Norris

City of San Jose
200 East Santa Clara Street
San Jose, CA 95113

Dear Tom:

Thank you for extending an invitation to Silicon Valley FACES to provide input on the new
guidelines that the City of San Jose is considering implementing regarding providing information
about the “substance” and “factual circumstances” surrounding a crime or incident, I have .
reviewed the proposed guidelines with the management team of our Victim Witness Assistance
Center.

The best interest of victims is our main concern. While the proposed guidelines seem reasonable
to us, we do have some questions:

How will this information be released (e.g. by releasing the crime report itself, some
other way)?

Victims must be protected especially, but not exclusively, in cases of domestic violence
and sexual assault. How can we ensure that the victim’s personal information won’t be
released?

Clarification regarding these two questions would be very much appreciated.

Sincerely,

ok Neckefe M

Pat Mitchell, SFCC
Executive Director
Silicon Valley FACES
7/20/2009

777 N. First Street, Suite 220, San Jose, CA 95112  408-286-9663 x326 ~ www.svfaces.org
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Norris, Tom

T

From: Lesiie McGilll [Imcgill@californiapoilcechlefs.org]

Sent:  Wednesday, July 08, 2009 12:44 PM

To: Norris, Tom

Sublect: Guldelines for for Providing Information on Police Reports

Tom: :

We received your letter of June 19th and have reviewed your "Guidelines for Porviding Information about the
Factual Circumstnaces Surrounding the Crime or Incident and Substance of Complaint or Request for
Assistance." We appreciate the opportunity to review and respond and have no objectlons to the guidelines.
Thanksi

Leslie McGlil, CAE
Executive Director

California Police Chiefs Agsociation

PO Box 255745

Sacramento, CA 95865-5745 ~
916-481-8000 phone

916-481-8008 fax

916-804-3527 cell .
Imegili@californiapolicachiefs.org
www.californiapolicechiefs.org

7/8/2009
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1465 Response Road, Suite 100 | Sacramento, CA95815 | »916-263-0541 | 1916-263-6080

July 10,2009

Tom Notris

City of San Jose

200 East Santa Clara Street -
San Jose, CA 95113

Re: Sunshine Reform Taskforee — Comments

Dear Mz, Norris:

Thank you for your invitation to comment on the City’s Rules and Open Government
Committee’s Sunshine Reform Taskforce Recommendations concerning the release of
information from the San Jose Police Depariment.

We have teviewed the recommendations and conclude that they are unnecessary due to the
existing California Public Records Act, and federal and state laws the police department must
follow in releasing information,

Sincerely,

3&%&9

Bureau Chief John Standish
President, 2009-2010 )
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Norris, Tom

From: Sandy Davis [sdavis@ywca-sv.org]
Sent:  Tuesday, July 14, 2009 4:04 PM
To: Norris, Tom

Cec: Stacy Castle

Subject: new guidelines

Hi Tom,

Thank you for including Rape Crisis in reviewing the new guidelines that San Jose is
considering for the release of information in police reports.

The guidelines appear to be pretty straightforward and non-threatening 1o a victim of a
violent crime. However, if bullet #2 under "factual circumstances” were to include the
victim's name, address, or identifying information regarding the relationship, the YWCA
Rape Crisis Center would take issue and strongly encourage not including such
information.

Best regards,
Sandy Davis

Director, YWCA Rape Crisis Center

7/14/2009
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July 15, 2009

Tom Norrls

Public Records Manager, Office of the City Manager
City of San Jose

200 East Santa Clara Street,

San Jose CA 85113

Dear Mr. Norris:

This letter Is In response to your soficitation for input from the Santa Clara County Police

Chiefs’ Associatlon relative to the release of information in police reports as requested by

San Jose’s Rules and Open Government Committee, Thank you for allowing us to comment
on this proposal. -

At our July 9, 2009 Police Chlefs’ Meeting we discussed and voted on the document
“guidelines for providing information about the factual circumstances surrounding the
crime or incident and substance of complaint or request for assistance”. After some
discussion the Police Chiefs’ group voted to reject the guidelines. By way of a volce vote of
13 “yes”, D “no”, and 2 abstentions the Chlefs' Association belleves that the proposed
guidelines are unnecessary and that the California Public Records Act (CPRA) provides
halanced, appropriate and lawful guldance when it comes to release of information.

Moreover, all other cities in Santa Clara County and virtually every city in the State of
California, we belleve, adhere to the rules and regulations of the CPRA relatlve to the
release of information. The Police Chlefs’ Assoclatlon believes that the City of San Jose
should do the same,

Please contact me at (408) 776-7315 if you have any questions regarding this issue,

Sincerely,

LA

Bruce C. Cumming
Past President
.Santa Clara County Police Chiefs’ Association




SAN JOSE/SILICON VALLEY BRANCH OF THE
NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE

Executive Qfllcers
Rev, Jethroe Moore
n

Presidant

Chris Elins
Vice Pregident

Sheeva Ghiassemi
Vice President and
General Counsel

{ail Bautista
Treasurer

Deb Williams
Secretary

Barbaxya Boone
Glenba Brambill
Norma Callender
James Chales
MaiDomn
Anthdny ) Feurtade
Coy Gatyrett

Pavid Ginshorg

* Sharon A. Godbolt
Dr. Xar] Hoffower

3(14 North Sixth Stree, San Jose, CA 95112 P,0, BOX 1345 San Jose, California 95109
Phone (408) 295-3394 Fax (408) 295-4355

July 16,2009

Tom Manheim

Director of Communications
200 East Santa Clara Street
San Jose, Cal. 95113

The San Jose/Silicon Valley NAACP joins the San Jose City Couneil in committing to
improve the safety and security of the communities and streets within the City of San Jose
Numerous residents and business people have expressed their concerns regarding police
stops, contacts, and use of force, and geheral police attitudes.

. The 8J/SV NAACP requests that a heavy emphasis be placed on all contacts and stops, this
included both pedestrian and vehicle stops, The information froti all stops should be
recorded and the information collected should inchude.

Location and time of the stop.

What initiated the need for stop

Was suspect arrested?

‘Was suspect ticketed? '

Were pictures taken of individuals or other occupants?

Was a pat down performed?

Was the vehicle searched?

Was information recotded on suspect?

« 3 8 & v 9 8

There is a clear correlation between attitudes; attitude can and will make a difference in our
personal lives and work environment. Attitude has a lot to do with inferpersonal
communications, self-esteem and ydur perceptions of others and theirs of you. Some of the

Salvador Martitez  Gan Jose Police Department deal in an sbusive, sarcastic manner with the public, and have
Axchle Moore shown a recurring pattern of discourtesy and detachment.” This tauses contihuing difficulties
experienced by police authorities in developing effective channels of communication with
Tony Walker their local communities,
Linda Vu ' »
In pfder to maximize the efforts of community leaders in securing safe streets for their
fmZx, ilfes, the San Jose/Silicon Valley NAACP kindly asks that you help the menibers of our
¢ unities in changing the current climate that exits in our Police Department, -
1 the| Spirit of Community
B s
P tor\‘ ethroe Moqre 1T
b .'.

' Webslte:\{}tp:/lwww.sanjosenaa(:pm'rg

Email; sjnaacp@sanjosenaacp,org

1
11
*f
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EDMUND G, BROWN JR, : " State of California
Attorney General DEPARTMENT OF JUSTICE

_ 1300 I STREET, SULTE 125
P.0. BOX 944255
SACRAMENTO, CA 94244-2550

Public: (916) 4459355
Telephons: (916) 322-9357
Facsimile; (916) 324-8835

E-Mail: Connie.LeLouis@doj.ca.gov

: July 20, 2009
City of San Jose
Oftice of the City Manager
Tom Manheim
Director Communications
200 East Santa Clara Street
San Jose, CA 95113

Dea:c Mr. Manhexm

Thank you for your correspondence to the Office of Attorney General Edmund G,
Brown, Jr., regarding the City of San Jose’s proposed guidelines for the release of information in
police reports, We appreciate being apprised of matters of public concern,

" ‘We appreciate that you have requested input from our office, however, it is the
Dcpartment of Justice’s general policy that local govetnments are primarily responsible for local
policy matters, and that the appropriate local resources be utilized for resolution of such matters.
Additionally, the Attorney General does not seek to impose his own policy judgments or control
the administration of guidelines by local-level officials. Therefore, we do not have any
comments regarding this matter.

Thank you again for contacting our office.

°rely,

Chinsd e

CONSTANCE L. LELOUIS
Supervising Deputy ‘Attorney General

For EDMUND G, BROWN JR.
. Attorney General e

CLLIamp =~ 77F




July 21,2009

‘Mr: Tom Nerris

Clty of S Jose'

200 Bast Santa, Clara Street
San Jose, CA 95113

RE: Comments on Guidelines
Dear Mz. Norris,.

Thank you for the opperfunityta comment on the proposed guidelines interpreting the
city’s responsibilitiss under the Califormia Public Records A¢tand specxﬁcally,
Government:Code Sec. 6254 (f), subpamgraphs (1yand (2). These provisions canbe
properly charasterized as.an exception to the general law enforcemerit investigatory

records-exemption, requiring: routine disolosure to the public by.law enforcement agencies
of the basie fiots from reports of incidents and artests. Together, the exoeptions: give the
public and.press a. small but hugely important window into the daily workings of law
enforcetment agéncics and the basic.facts dbout ofitne and related:activities requmng the
attention of law enforcement agencies. The exceptions exist not'just to allow citizens fo
moriitor crimie, but to also monitot the perforniance 6f law enforcenent agencies.

The-Califoritia NeWSpaper Publighers Associafion is & fionprofit ttade association
representing-approximately 850 daily; weekly and student newspapers in Californiz, For-
well over a pénticy, CNPA hiis Worked to:defend the rights gumantead by the First
Amendment; including the rights of publishers fo disseminate-and the pubhc to receive
informatioit:atiout. matters ofpub]xc iitérgst. The Newspaper Association of America is @
non-profit organization representing the interegts of more than 2,600 newspapers in the
United States and Canada. Séveral NAA member newspapers publxsh in California. NAA
members account for nearly 90 percent ofthe daily newspaper circulgtion in the United
States and wide range of non-daily newspapets. One of NAA's key strategic priorities is
to advance newspapers’’ First Amendment interests, including the ability to gather and
report the news,

Guidelines

The proposed guidelines-do not: appear to have the force of law, since there will be ng
temedy forvielation., Our-éxperieice is that pubho acceds will suffer, as soon as tié
cusiodian of governmenttecords perceives fhierelease of information as difficult or
unflattering to the ageticy of its personnel, éven if the’law mandates disclosure. ‘We
recomtiend that the City of San José ineorporate the guidelines as part of the Sunshirie
Ordinance. Unless the guidelines are enforceable, they will nat be effective in-promoting
transparency of govermnimeit opetations.




‘General obsexvations

The public hag expressed a strong desire-for broad and complete-access to its government.

Recently.almost 83 percent of voters.approved Proposition 59, the Constitiitiotial Sunshing
Ametidmgnt, which beging: The people Have the'right pf'access to information concerning
the conduct of the people’s business,-and, therefore, the meetings of public bodies and the
writings.of public: officials shall be-open to public scrutiny (California: State Constitution,
Atticle 1 Sec, 3). The amendment also provides for broad construction of laws that
provide public acpess and nariow constru¢tion of laws that exempt information from
diselosure or close a meeting-of a public body, The California Public Records Act makes
it clear that it sets. the floot, niot the ceiling for public accessi Except.as otherwise
‘prohibited by law; a.state or local agency-may adopt requitements for itself that allow for
faster, more efficient, or gréater actess 10’ fecords than prescnbad by the midimuim
standards set forth in this chapter (Government Code Section 6253 (g)).

" 'The factual circumstances smrro.undi‘n -the arrest
Thie substance of complaiiits for agsistaice

Wheérn a law enforcement agency dirésts:soimeone, the CPRA génerally tequires: ihis basie
information to be released: The fill-name and occupation of every ludividual arrested by
the agency, the. individudl's physlcal description including dete of birth, color of eyes and
hair, sex, height and weight, the time and date of ayrest, the time and date of booking, the
location of the.arvest, the facttidl circumstances surrounding the atrest, ilie:ampwit of
il set, the time. and wanier of release or the location where the individnal Is curr ently
being held, and all charges the individual is being held upon, lincliiding drnj: outstandmg
< warias froncother fiisdictions and parole.ar probation Rolds.

Amnidst:all this speific information.about:the individual arrested, the Tegislature-added one'

fundamentally important unspecific directive: from the record créated as:a result of the
atrest, agenciés myst disclose “the factual gircumistances surrounding the amest,” We
believe this means the agency must disclose that part.of whatever informiation:it has
created as & consequeiics of the arrest in any: form of “writing” (broadly defined as
virtually any form of communication, See Govt, Code Section 6252 (g)) that describes the
factual circinmstances surrounding the arrest: Based on the virtually nnlimited
circumstances that could cause an agency to atrest someone, we believe the city’s well-
interided proposed guidelines requiring disclosure of a checklist of specific information
couild-work to. restrict instead of expand the information that.is required to be disclosed by
the law,. The; guldelmes 8hould npt be:interpreted natrowly to covei just how the arrest
100k place; butalse should permit disclosure of'any information that would enlighten the
pubilic about il circiimistarices tat catised thie arreat,

The gmdehne list for information about requests for assistaiite is guite a lot shorter, but
poferitially more expansive, Tt defines the substance of the complaint or request as
requiring diselosure of thé type of erite involved.and the actions vhich constitite the
elements.df the crime. Wa object to the guideline's reference to “actions which constitute
the elements of the crime”, since that phiase may be constrized to have an overly techrical




ind Tegal theaniig, We bslisve a gmdelme righit better describe the Tesporisibilities of law
enforcement; agencles under the-CPRA if it: mterprets *substance™ of the:complaint.or
réquest asrequiring the City to reléase records that givea. dlear. descnpnon of the nature of
the comp1amt or request, the: partlcs mvolvad, and any otherinformation relevant fo the
community’s ability to monitor crime in its neighborhoods, or the actions of its law
enforcement officers.

In the end, whatever deseriptive terms:are uséd, the guidelines should communivate to the-
custodian of'the records and the:public alike that from the information-gathered about an
arrgst and veport, the agerioy‘will routinely release that portion of the ficts that tells the
cornplete story of what happened The wm&s “mcludmg but not 'Imuted to™. should be
that the: publlc hasa fundamental ngbt to tlmely and complete information about crime and
the law enforcement agency’s efforts to vontrol it (California State Constitiition, Article 1
Sec: 3-and Govt: Code Sec..6250) and that the gmde]mes are:intended fo create-access to
additiorial information tha that required to be disclosed by Section 6254 (f) as authorized
by Government Code Section 6253 (s).

Acvess to basicpolice incident information/is vital to.our members. Many staies,
tecogmzmg hat & vibrant demiocracy 1§ enbidriced whier fhe pubhc hagacodss 1o law
enforcement rect have dllowed public-access 1o appropriately redacted law
enforceient inveéstigatoty: records-fron inactive ¢agiss, 911 tapés, ticcident reporfs and.
have allowed increased access to information in active cases if rélease would not harm
certainideiitified public interests. Thé Reporfers Coniinitiee for Fresdom ofthe Presg has
a.Guide to Law Eriforoement Records that allows ariyong to dompare each state’s faws for
actess to'law-enforcement records. Our quick look at the Reporters Committes’s website
(http/www refp org/policerecords/index. himl) reveals that California’s public access law
on this issue is.near the bottom.

‘We urge the city o study other state’s laws with the eye toward expanding the public’s
ability to,aceess more:information gasily about criine:and law enforcement operations
when release of that information would harm no more important public interest than the
pubilic’s constitutional fight to know;

Th,aﬁkf,yoﬂ for allowing the CNFA and the NAA to cominerit.on the proposed guidelines.

Singerely;

Thomas W. Newton Rerié B. Milani
California Newspaper Publishers Newspaper.Association of- America
Aggodiation
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SAN JGSE OFFICE

111 North Market Strast
Sulte 240

San Jose, CA 75113

phy 408.202.8970

fax: 408.202,8976

July 22, 2009 .

Members of the San José Clty Councll Rules Commitiee! .

Mayor Chuck Reed, Vice Meyor Judy Ghirco, Counglimember Nancy Pyle, Counclimembar Pate Constant,
Counciimember Madison Nguyen {alt.) .

200 E. Santa Clara &t,

8an Jusé, CA 85113 .

Dear Maembers of the Rulss Committee:

| am writing In respanse to & letter sent by Director of Communizations Tom Manheim (dated June 22, 2009),
requesting input from the AGLU of Northern Callforala about the City's proposed alternalive language (offerad In -
replacement of language approved unanimously by the Sunstine Reform Task Force) regarding the relesse of

police raports,

After careful review, we have found this shernative proposal o contain only the fagade of reform and to be so
lacking In substantive improvememis In transparency of the police depariment that, rather than recommand a
lengthy serias of amendmeants, we must, unfortunately, oppose It entlrely. .

As grafted, this proposal suffers a completa disconnect from tha overarching gosls that were stated in the creation
of the Sunshine Reform Task Force (SRTF) In the Spring of 2008. We ancourags the City to elther return ta the
moderate language proposed by the Sunshine Reform Task Force for full conslderation (while the ACLU of
Northern California believes that thelr recommended language was less strong than It could have been, we

* poneider it @ posltive step forward) or 1o do nothing at this time and postpone this effort uptll there Is a sincere
cemmitment by the ity Council to achleve real sunshine reform as applied to local law enforsement.

It there are éhy questiony regarding our position on this proposal, pleass do not hesitate to contact me at elther

sporras@aclunc,org or (408) 282-8970 x302,

Kindest Regards,

e ..
Skyler Porras

Director San José Offica
ACLU of Northern Californla

Ce: Councilmembar Rose Herrera, Counclimember Sam Licgards, Counclimember Nora Gampos,
Counclimember Plerlulgl Qlivario, Counclimember Kansen Chu, Counclimember Ash Kalra

AON YYLER, QIAIRPTISON § M. OUINN BELANEY, LISA HUNID, RIHOA LYR, WOE CHARPERSDNS | MANCY PRMBRRTON, JECHE TARV/TREASVURER

ANK BRICK, MARDARET C, CRO5BY, JULIA HARUM| MASS, MICHAEL ALEHER, JORY SYRULE, STAFF ATTORNLYS | NATASHA MINSKER, NICOLE A, DZER, MARK SCHLOSUERD, AN YATE, POLICY QIRECTORE
FRANGISED LOBACD, LEGELATIVE DIRECYOR | YALKRIR RISALY NAVARRG, SENIOR LERATIVG ADVOLATE |, TIFFANY MUK, LEGISLATIVE ADVOCATE | SKYLER PORRAS, SAN JOSE NIRECTOR

AMERIZAN CIViL LIUSRYIBS UNION OF uorn"mznu CALIFORNIA '

29 DRUMM STREET, SAN FRANCISCD, BA 9411y | T/415.621.2493 | F/A18,206.1470 1 TIV1815.053.7602 | WWW.ACLURC.ORG G)"‘EB"“
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Norris, Tom

From: fwms@comcast.net
Sent:  Thursday, July 30, 2009 5:26 PM
To: Norris, Tom

Ce: Manheim, Tom; Suzanne Doty; Amy Bishop-Dunbar; Annle Goeke; Beckle Urrutla-Lopez; Beth McGovern; Gatherine
Ward-Seltz; Charlotte Lesser; Christine Baboomian; Gynthia Vasquez; Darcle Green; Diana Goodrow; Dlana Cooper;
Grace Walker; Hazel Wetherford; Honora Miller; Jean Richards; Katie Sloan; Keilie Hawkins; Laura Adier; Llilian
Litzsey; Lorralne Provost; Marle Lemelle; Mary Wiberg; Nadine Washington; Olivia Rodriguez; Paula Devine; Phyllls
Gordon; Rhonda Rangel; Rita Turner; Santa Barbara CSW; Shante Morgan Dunsseau; Shawna Scott; Aejaie Sellers;
Beckle Urrutia-Lopez; Becky Hellwig; Carla Gollins; Darole Green; Delorme McKee-Stovall; Jeanette McNeely; Lata
Patll; Lynda Ramirez Jones; Sabby Kaur; Teresa Castellanos; Veronique Zerblb

Subject: Fwd: Clly of San Jose's Request to CSW for Input Regarding New Guldelines that Governs the Release of Information
- In Pollce Reports

Tom,

At the CSW Meaeting of July 13, 2009, the City's request 1o GSW for input regarding new guidelines that
governs the release of "Factual Circumstances” surrounding the crime or incident and “Substance” of
complaints or request for assistance was discussed. After the discussion, the Commission needed information
regarding the guidelines before responding to the City's request. 1 was given the task to review the guidelines,
update members of the Commission and respond to the City's request.

The City requested that CSW provide their comments by July 23, 2009. However, due to the overwhelming
requests for clarification of the new guidslines, the deadline to receive input was extended to July 30, 2009.

After a thorough review of the guidelines and discussing them with the City Manager's Office and SJPD, it was
concluded that the guidelines are being proposed by SJPD o define what constitutes the “substance” or
“factual circumstances” of an arrest, complaint or request for assistance, since the California Public Records
Act (CPRA) is mute regarding the definition. These guidelines were developed in response to
recommendations of the Sunshine Reform Task Force. The guidelines do not provide any additional data
beyond the CPRA. They define the information that will be provided, ,

Based upon our understanding and intentions of the proposed guidelines, CS8W's response is as follows:

« CSW request that the City of San of Jose insures that these new guidelines protect the rights
(safety, security, privacy) of women and children.

« Place CSW on the guidelines review mestings schedule to allow Commission members to participate.

« Schedule a guidelines review meeting with CSW Board.

» Clarify whether these guidelines are expansive or procedural.

CSW's response is based upon the information in the memo from the City and discussions we had with the City
Manager,s Office and SJPD. As participate in the reviews and learn more about the impacts of the guidelines,
CSW will evaluate its position regarding the guidelines.

Please call me at 408-281-8687 if you have any questions regarding CSW's response.
Regards,
Forrest Williams

Santa Clara County
CSW Commissioner




--- On Wed, 7/22/09, fwms@comcast.net <fwms@comcast.net> wrote:

From: fwms@comcast.net <fwms@comcast.net>

Subject: City of San Jose's Request to CSW for Input Regarding New Guidelines that Governs the
Release of Information in Police Reports :

To: Date: Wednesday, July 22, 2009, 4:22 PM

Suzanne,

&n
bsp; :
At the CSW Meeting of July 13, 2009, | was asked to respond to the City of San Jose's Request to CSW
for Input Regarding New Guidelines that Governs the Release of Information in Police Reports. The
City requested that CSW proavide their comments by July 23, 2009.

| discussed these new guidelines with Tom Manheim, City Manager's Office, and Tom Norris, SJPD.
There have been many requests for clarification of these new guidelines. Because of this, the date to
receive input has been extended to July 30, 2009. | have several additional questions for the City
Manager's Office before | finalize my input, If any of you have input for consideration, please send it to
me by July 24, 2009,

Regards,
Forrest Williams
Commissioner
CSW .




Attachment E

GUIDELINES FOR PROVIDING INFORMATION ABOUT THE
“FACTUAL CIRCUMSTANCES” SURROUNDING THE CRIME OR INCIDENT
AND “SUBSTANCE” OF COMPLAINT OR REQUEST FOR ASSISTANCE

RESPONSES TO REQUEST FOR COMMENTS

The request for comments was sent to 34 separate stakeholder organizations in
the 3™ week in June.

A total of 10 responses have been received as of July 31, 2009. The breakdown
is as follows:

Opposed to guidelines in favor of Sunshine Reform Task Force
recommendations or other guidelines (3 responses)

American Civil Liberties Union of Northern California

e California Newspaper Publishers Association and Newspaper Association
of America (1 response, 2 signhatories)

¢ National Association for the Advancement of Colored People, San
José/Silicon Valley Branch

Opposed to guidelines as unnecessary (2 responses)

¢ Santa Clara County Police Chiefs Association
¢ California Peace Officers Association

No objections to guidelines (1 response:

¢ California Police Chiefs Association

No objections as long as victims’' personal identification remains private (3

responses)

e Santa Clara County Commission on the Status of Women
¢ Silicon Valley FACES
e YWCA Rape Crisis Center

No position (1 response)

o Office of the Attorney General, California State Department of Justice




Attachment F

Summary of Correspondence and Public Comments to
the Sunshine Reform Task Force (SRTF) Regarding
Police Records

. Correspondence to the SRTF received 2006-2008 regarding
Police Records

During the latter part of 2006 through Fall of 2008, the SRTF received numerous
letters and emails from organizations and private individuals expressing their

opinions and positions on public access to Police records beyond that prescribed
by the California Public Records Act (CPRA).

Supporting Increased Public Access to Police Records

The Task Force received correspondence from 266 private individuals and 9
organizations in support of public access to Police records beyond the
requirements of the CPRA. Of the correspondence from private individuals, 154
were email messages generated and transmitted via the ACLU Northern
California web site. The organizations that sent correspondence included the
following:

Asian Americans for Community Involvement

American Civil Liberties Union, Northern California Chapter
Asian Pacific Islander: Justice Coalition of the Silicon Valley
Council on American Islam Relations, California
Californians Aware

Law Foundation of the Silicon Valley

San Jose Coalition for Immigrant Rights

San Jose Mercury News

Services, Immigrant Rights, and Education Network

Supporting Increased Public Access to Police Records with Limitations

One organization, Next Door Solutions, wrote in favor of increased public access
to Police records but with limitations in the cases of sexual assault.

Expressing Concern Reqgarding Increased Public Access to Police
Records:

Three private individuals and 9 organizations wrote the Task Force expressing
concerns that increased public access to Police records could result in violations
of privacy rights and/or jeopardize ongoing investigations. Those organizations
included the following:
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California Partnership to End Domestic Violence

California Police Chief's Association

Santa Clara County Domestic Violence Advocacy Consortium
Santa Clara County Office of the District Attorney

Santa Clara County Police Chief's Association

State of California Department of Justice

Support Network for Battered WWomen

YMCA Rape Crisis Center

YMCA of Silicon Valley

Il.  Public Comment given at September 20, 2007 Sunshine
Task Force Meeting regarding the Public Record
Subcommittee Proposals on Police Records

Supporting the Public Record Subcommittee Proposals

Eight private individuals and 7 representatives of organizations provided
comments in support of the Public Record Subcommittee proposals. The
organizations included:

American Civil Liberties Union, Northern California Chapter
California First Amendment Coalition

Coalition of Justice and Accountability

Mental Health Advocacy Project

San Jose Mercury News

Silicon Valley NAACP

St. Julie Billart Parish

Supporting the Public Record Subcommittee Proposals with Limitation:

One private individual and a representative of 1 organization supported the
Public Record Subcommittee proposals with a limitation to protect the privacy
rights of victims. That organization was Next Door Solutions.

Opposing the Public Records Subcommittee Proposals:

Four private individuals and representatives of 5 organizations provided
comments in opposition to the Public Record Subcommittee proposals. Those
organizations included:

Community Solutions

Santa Clara County District Attorney’s Office

Santa Clara County Police Chiefs Association

Santa Clara County Public Safety and Justice Committee
Silicon Valley YMCA
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lll. Public Comment given at January 31, 2008 Sunshine Task
Force Meeting Regarding Revised Language on Police
Statistical Reports

Support for Revised Language on Police Statistical Reports

Five private individuals and representatives of 1 organizations spoke in favor of
the revised. That organization was the Silicon Valley NAACP.





