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RECOMMENDATION

As recommended by the Elections Commission and the City Clerk, approve an ordinance
amending parts of Chapter 12.06 of the San Jose Municipal Code related to Campaign
Finance Regulations.

BACKGROUND

On October 10, 2006, the City Council referred to the City Attorney and the Elections
Commission consideration of various actions related to independent committees, including
recommendations to review provisions of Title 12 of the Municipal Code. On January 24,
2007, the Rules and Open Government Committee referred to the Elections Commission a
recommendation from the Mayor’s Transition Committee to re-initiate the contribution limits
for independent committees.

The Elections Commission deferred work on the two referrals until the Ninth Circuit Court of
Appeals issued a ruling in the COMPAC v. City of San Jos6 case. After the Ninth Circuit
directed the trial court to dismiss the case on October 14, 2008, the Elections Commission
began considering amendments tothe City’s campaign finance regulations, among other
provisions.

On July 8, 2009, the Elections Commission approved a draft ordinance which, among other
things, proposed suspending the provisions that limit contributions to independent
committees until the United States Court of Appeals for the Ninth Circuit issues a decision
in Long Beach Area Chamber of Commerce v. City of Long Beach or December 31,2010,
whichever is later. The City Council did not approve this recommendation; instead, on
August 11, 2009, a majority of the Council voted to maintain contribution limits to
independent committees.
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In light of the Council’s vote on August 11th, staff worked to clarify the language in Chapter
12.06 that regulates contributions to independent committees. After outreach to
stakeholders (including campaign committees who have participated in San Jose
elections and have filed campaign statements with the City Clerk, campaign lawyers and
campaign consultants as well as other interested parties), staff presented a draft ordinance
to the Elections Commission at a Special Meeting on September 30, 2009. After
discussion, the Elections Commission approved the concepts of the draft ordinance posted
with this memo and directed staff to present the recommendations to the City Council.

The City Clerk recommends an additional revision to the ordinance to eliminate the
requirement that candidates and candidate-controlled committees itemize all contributions
received, including those less than $100.

ANALYSIS

A.    The Proposed Ordinance Increases Contribution Limits1

The proposed ordinance doubles contribution limits to candidates, candidate-controlled
committees and independent committees as follows:

From $100 to $200 per election to any councilmember, council candidate and any
controlled committee of that candidate unless the candidate participates in the
Voluntary Expenditure Limit Program. (See Section 12.06.210(A).)

From $250 to $500 per election to any councilmember, council candidate and any
controlled committee of that candidate if the candidate participates in the Voluntary
Expenditure Limit Program. (See Section 12.06.540(A).)

From $250 to $500 per election to any mayor, mayoral candidate and any controlled
committee of that candidate unless the candidate participates in the Voluntary
Expenditure Limit Program. (See Section 12.06.210(B).)

From $500 to $1,000 per election to any mayor, mayoral candidate and any
controlled committee of that candidate if the candidate participates in the Voluntary
Expenditure Limit Program. (See Section 12.06.540(B).)

From $250 to $500 per election to independent committees making either a
contribution to a clearly identified candidate for San Jose city council or mayor or an
expenditure in connection with a communication which expressly advocates the
election or defeat of a clearly identified candidate, or, taken as a whole and in

1 The proposed ordinance also eliminates two redundant sections (Sections 12.06.270 and 12.06.280),

which established the same contribution limitations to candidates for City Council and Mayor as Section
12.06.210.
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context, unambiguously urges a particular result in an election for a candidate for
San Jose city council or mayor. (See Section 12.06.310(A).)

The Elections Commission recommends doubling the contribution limits for two reasons.
First, the limits have not been increased for nearly 20 years; if the limits had been
increased based on a cost of living adjustment each year over the past 20 years, the limits
would likely have, doubled. Second, the limits of $500 - $1,000 are consistent with the
comparable contribution limits set in other large cities in California. A chart of the
contribution limits of other municipalities, which the Elections Commission reviewed, is
Attachment 1 to this memo.

B. The Proposed Ordinance Clarifies the Contributions Regulated

The proposed ordinance clarifies what contributions will be regulated. The current version
of Chapter 12.06 includes the language "in aid of and/or in opposition to"a candidacy or the
nomination or election of a candidate for city council or mayor. Some stakeholders who
receive contributions and make expenditures for elections in San Jose have argued that the
"in aid of/and or in opposition to" language is not sufficiently clear. To clarify the
contributions that are subject to the City’s regulations, the "in aid of/and or in opposition to"
language has been replaced.

In Section 12.06.230, the proposed ordinance makes clear that only anonymous
contributions "for a clearly identified candidate for San Jose city council or mayor" are
prohibited. This phrase -’~or a clearly identified candidate" - is used in the Political
Reform Act and federal campaign reform legislation as well as in the recent addition to
Chapter 12.06 on "electioneering communications".

In Sections 12.06.310 and 12.06.320, the proposed ordinance makes clear that the only
contributions to independent committees that are regulated are those "which are to be used
for (1) contributions to a clearly identified candidate for San Jose city council or mayor; or
(2) expenditures made in connection with a communication which expressly advocates the
election or defeat of a clearly identified candidate, or, taken as a whole and in context,
unambiguously urges a particular result in an election for a candidate for San Jose city
council or mayor."

The phrase "expenditures made in connection with a communication which expressly
advocates the election or defeat of a clearly identified candidate, or, taken as a whole and
in context, unambiguously urges a particular result in an election" is taken from the
definition of "independent expenditure" in the Political Reform Act and the San Jose
Municipal Code.

While the new language of ’~for a clearly identified candidate" and "expenditures made in
connection with a communication which expressly advocates the election or defeat of a
clearly identified candidate, or, taken as a whole and in context, unambiguously urges a
particular result in an election" is narrower than "in aid of/and or in opposition to", it should
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be more clear to those who make and receive contributions in San Jose elections for City
Council and Mayor.

C. The Proposed Ordinance Eliminates Itemization of Contributions

The current ordinance requires that candidates and candidate-controlled committees
itemize all contributions received, including those less than $100. This requirement
¯ exceeds the obligations under the Political Reform Act, which mandates itemization of
contributions $100 and over. The proposed ordinance eliminates itemization of
contributions under $100. (See Section 12.06.910.) The City Clerk recommends this
revision because the value of itemizing contributions does not outweigh the burden on
candidates and their committees to prepare and file the itemization. Since the purpose of
San Jose’s limits on contributions is to ensure that donors do not make large contributions
to influence the election of the offices of Mayor and City Council, requiring itemization of
contributions $100 and over is consistent with that goal.

PUBLIC OUTREACHIINTEREST

The Elections Commission conducted a Special Meeting on September 30, 2009, to review
a version of the proposed ordinance posted with this memo. The stakeholders listed in
Attachment 2 (including campaign committees who have participated in San Jose elections
and have filed campaign statements with the City Clerk, campaign lawyers and campaign
consultants) were invited to participate in the meeting and submit written comments.

In addition, if the ordinance is adopted, the City Attorney and City Clerk will provide
additional outreach and education to the public (including Candidates and the stakeholders’
group) to ensure that the new regulations are adequately disseminated.

CONCLUSION

The proposed ordinance includes important revisions to the campaign finance regulations.

The proposed ordinance doubles the contribution limits to candidates, candidate-controlled
committees and independent committees that make either a contribution to a clearly
identified candidate for San Jose city council or mayor or an expenditure in connection with
a communication which expressly advocates the election or defeat of a clearly identified
candidate, or, taken as a whole and in context, unambiguously urges a particular result in
an election for a candidate for San Jose city council or mayor. The recommended
increases are based on a projection of the cost of living increases applied each year over
the past 20 years, as well as a comparison of the contribution limits of other large cities in
California.

The proposed ordinance also clarifies the language "in aid of and/or in opposition to" that is
included in the current ordinance. In Section 12.06.230, the proposed ordinance makes
clear that only anonymous contributions ’~or a clearly identified candidate for San Jose city

594103



HONORABLE MAYOR AND CITY COUNCIL
October 8, 2009
Subject: Proposed Revisions to SJMC re: Campaign Finance Regulations
Page 5 of 5

council or mayor" are prohibited. In Sections 12.06.310 and 12.06.320, the proposed
ordinance makes clear that the only contributions to independent committees that are
regulated are those "which are to be used for (1) contributions to a clearly identified
candidate for San Jose city council or mayor; or (2) expenditures made in connection with a
communication which expressly advocates the election or defeat of a clearly identified
candidate, or, taken as a whole and in context, unambiguously urges a particular result in
an election for a candidate for San Jose city council or mayor."

Finally, the proposed ordinance eliminates itemization of contributions under $100.
Requiring itemization of contributions $100 and over is consistent with the goal of
preventing donors from making large contributions to influence the election of the offices of
Mayor and City Council.

city
E LEE PRI    MMC

City Clerk

please contact Lee Price, City Clerk, at (408) 535-1260
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ORDINANCE NO,

AN ORDINANCE OF THE C~TY OF SAN JOSE A[~ENDING
SECTIONS 12.06.210, 12.06.3t0 AND 12.06.540 OF THE
SAN      JOSE      MUNICIPAL     CODE      TO      INCREASE
CONTRIBUTION       LIMITS;       AMENDING       SECTIONS
12.06.230, 12.06.3t0 AND 12.06.320 TO CLARIFY THE
CONTRIBUTIONS REGULATED; REPEALING SECTIONS
12.06.270 AND 12.06.280 TO ELIMINATE REDUNDENCY;
AND AMENDING SECTION 12.06.910 TO ELIMINATE THE
REQUIREMENT THAT CANDIDATES AND CANDIDATE-
CONTROLLED COMMITTEES iTEMIZE CONTRIBUTIONS
LESS THAN $100

WHEREAS, since the 1980s, the City of San Jos6 has imposed limitations on campaign

contributions to candidates, candidate-controlled committees and independent

committees; and

WHEREAS, the intent of the City Council is and has been to place realistic and

enforceable limits on the amount individuals and independent committees may

contribute to political campaigns in municipal office elections for the purpose of

preventing the perception by the public that campaign contributors exercise undue or

improper influence over elected officials; and

WHEREAS, the intent of the City Council is and has been to prevent the circumvention

of contribution limits to candidates for City Council and Mayor and their controlled

committees by large individual contributions to independent committees engaged in

activity to influence City Council and Mayoral elections; and

WHEREAS, the National Institute on Money in State Politics concluded in a report

dated August 1, 2007 that "independent expenditures are the largest loophole

contributors use to circumvent limits on direct campaign contributions"; and

T-16519\594182.doc 1
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WHEREAS, the California Fair Political Practices Commission concluded in a report

dated June 2008 that "independent expenditures have thwarted the wilt of the people

and dramatically undermined California’s campaign finance laws and that there is no

question that the influence of independent expenditures is at the highest point ever in
California’s history"; and

WHEREAS, the City’s longstanding contribution limits have been effective in preventing

corruption and the appearance of corruption and in maintaining the integrity of the

electoral process; and

WHEREAS, the current contribution limits, which have not been increased for nearly 20

years, should be increased now; and

WHEREAS, the City will continue to limit contributions to independent committees in

furtherance of its and its residents’ significant interests in preventing circumvention of

the contribution limits applicable to candidates and their controlled committees and

maintaining the integrity of the electoral process; and

WHEREAS, it is in the public interest to ensure that donors do not make large

contributions and independent committees do not receive or solicit unlimited campaign

contributions to be used to influence the election of the offices of Mayor and City

Council; and

WHEREAS, it is the intent of the City Council to limit only contributions to independent

committees and not expenditures by independent committees;

NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF SAN

JOSE:

T-16519\594182.doc 2
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SECTION t. Section 12.06.210 of Part 2 of Chapter 12.06 of Title 12 of the San Jos6

Municipal Code is hereby amended to read as follows:

2.06.2t0 _C_CamA:[aj#.n Contrib__uti..e_n_...Limitations

The total campaign contribution made by any person to any councilmember,

council candidate and any controlled committee of that candidate, other than the

c,s~d~date in aid or himself or herset:[, may not exceed:

hundred dollars ($200) for the primary election;

hundred dollars ($200) for the general election, if any;

hundred dollars ($200) for any special election.

The total campaign contribution made by any person to any mayor, mayoral

candidate and any controlled committee of that candldate~, ot:~!,~" than ’¢~e

~.:~"~.~,~!.~t;:~,:~.i.!:!,.~i~_:q_~,h~~!~.~j~..o_.L!:!~.j:~,e_jL may not exceed:

If the candidate voluntarily elects to participate in the voluntary campaign

expenditure limitation program, the alternative campaign contribution limitations

set forth in Part 5 ÷ha-lF~!/j~.apply in lieu of subsectionb. A~- and B.

SECTION 2. Section 12.06.230 of Part 2 of Chapter 12.06 of Title 12 of the San Jose

Municipal Code is hereby amended to read as follows:

T-16519\594182odoc 3
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12.06.230 ~nonymous Contributions

No person ~A:{~db!]).~)L.make nor .,,~.~h.~dl-.~!]~B.~_any person solicit or accept any

anonymous contribution, gift, subscription, loan, advance, deposit, pledge or

promise of money or anything of value

cle~i1V ~dei~tiried c~ndidate for S~ Jos6 Ci[y. Council or

All anonymous contributions .~ha,Zl-must be surrendered to the Director of Finance

for deposit in the general fund of the City, earmarked to defray the costs of

municipal elections.

SECTION 3. Section 12.06.270 of Part 2 of Chapter 12.06 of Title 12 of the San Jos6

Municipal Code is hereby repealed"

SECTION 4. Section 12.06.280 of Part 2 of Chapter 12.06 of Title 12 of the San Jos6

Municipal Code is hereby repealed:

T-16519\594182,doc 4
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SECTION 5. Section 12.06.310 of Part 3 of Chapter t2.06 of Title 12 of the San Jos~

Municipal Code is hereby amended to read as follows:

12.06.310 Contribution Limitations to Independent Committees

Ao No person ?#~.~II-ma~Z make nor ~.~t-[&%&y_any person accept any contribution to

or on behalf of an independent committee e¢~p,~,a@,F~@:~;-e.~making

coniibutio~s to a c~ear~3L ~dent~fied candidate for San Jose

~~t@end~tul~e ~n connection with a commu~qcaton which ex~ressl~£

advocates the e~ecl:~o~ or- defeat of a cleaAX ide~st~fied

candidate for ~i.!,!,.i!!£.Oity Council or Mayor which will cause the total amount

contributed by ~)s~Qh-~J3£,person to %l.l£-~-~’.[@._independent committee to exceed

~e--hu-~t-red-...qly-,~!:IklS.!£![fi!.O..Iollars (1500) per election.
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!£,,~,!}£,££tlj4;~!.!//!La!Li£]£~£pendent committee se.g,~:ates, from aft other contrfl:~ut}ons,

identified candidate fer San Jos6 City Counci~ or Ma res

election or defeat of a c~earl~i

context, u~~ambiquoush~ ~rqes aoarticub~r result ~n a~ ebction for a 6and~ds~te for

not intended to prohibit or regulate contributions to independent committees

for elections f4~<54:fi~s6-other than a San ~!gii~.mayoral or council
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SECTION 6. Section 12.06.320 of Part 3 of Chapter 12.06 of Title 12 of the San Jos6

Municipal Code is hereby amended to read as follows:

t2.06.320 Contributions and Expenditures by Independent Committees

Independent committees are "persons" for purposes of the contribution

limitations to city council and mayoral candidates. Any expenditure by an

independent committee

which is not an "independent expenditure" is deemed to be a contribution to that

candidate, subject to the limitations of this Chapter.

Each independent committee making contributions or independent expenditures

in a council or mayoral election which does not participate in elections other than

for City offices shall file the reporting statements required by Section 12.06.910.

For each expenditure or contribution, the committee shall report what amount or

portion was of benefit to a particular candidate.

SECTION 7. Section 12.06.540 of Part 5 of Chapter 12.06 of Title 12 of the San Jos6

Municipal Code is hereby amended to read as follows:

12.06.540 Oampaig8 Contribution Limits

Candidates who participate in the voluntary campaign expenditure limits program

t~-~;~~ entitled to collect contributions in the following amounts:

The total contributions per election made by any person to any council candidate

participating in the voluntary campaign expenditure limits program or to the

T-16519\594182.doc 7
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controlled committee of that candidate - ’:,~ .... ~.... ~, -, ~ .k~ not exceed a total of more than

dollars ($500) in the aggregate.

Bo The total contributions per election made by any person to any mayoral

candidate participating in the voluntary campaign expenditure limits program or
to the controlled committee of that candidate ~-hei-l-..L~b,jJ~tnot exceed a total of

more than ~.-~,-,~-~-:.~@.-o~’~ e ..... ’ .... ~....... ~ .,-, .... :,,..,~ ....... dt~.~u.~a~c~ dollars ($1,000) in the aggregate,

SECTION 8. Section 12.06.910 of Chapter 12.06 of Title 12 of the San Jos6 Municipal

Code is hereby amended to read as follows:

12,06.910 Statements and Rep,o,~!,~,g Requirements

Each candidate, candidate controlled committee and independent committee

receiving contributions or making expenditures in a City election must file with

the City Clerk campaign disclosure statements in the form and at the times

required by Chapter t2.06 and the Political Reform Act. The campaign

disclosure statements must show the total amount of contributions accepted and

expenditures made, including independent expenditures. The campaign

disclosure statements may be completed on forms required to be filed by the

regulations of the Fair Political Practices Commission so long as such forms are

completed in sufficient detail to comply with the requirements of this Chapter.

The campaign disclosure statements must contain a declaration by the

candidate or controlled committee treasurer that the candidate or committee has

not accepted nor solicited any campaign contribution in violation of the

requirements and limitations of this Chapter.

T-16519\594182.doc 8
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The first and second campaign statements must be filed at the times prescribed

for pre-etection statements by the Political Reform Act as well as any other times

prescribed in Chapter 12.06, for candidates, candidate controlled committees

and independent committees for whom the City Clerk is the regular filing official.

If the City Clerk is not the regular filing official for an independent committee

receiving contributions and making expenditures in a City election, the

independent committee must file campaign statements with the City Clerk in

accordance with this Chapter.

Once an independent committee whose primary filing official is not the City Clerk

has filed a campaign disclosure statement with the City Clerk, the committee

must also file with the City Clerk, within two (2) business days, copies of

campaign disclosure statements filed by the committee with its regular filing

official for the previous twelve (12) months.

Once an independent committee whose primary filing official is not the City Clerk

has filed a campaign disclosure statement with the City Clerk, from that date

forward, that committee’s campaign disclosure statements must be filed with the

City Clerk in the form and at the times required by Chapter 12.06, the California

Political Reform Act and the California Fair Political Practices Commission until

the committee terminates or has not received contributions or made

expenditures, including independent expenditures, in an election in the City of

San Jos~ for four (4) years.

T-16519\594182.doc 9
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If ally person files a campaign disclosure statement after any deadline imposed

by this Chapter, the City Clerk must fine the person ten dollars ($10.00) per day,

starting the day after the filing deadline, until the statement is filed; however, no

liability may exceed the cumulative amount of reported contributions or

expenditures, or one hundred dollars ($t00), whichever is greater. The City

Clerk may reduce or waive the fine if he or she determines that the late filing was

not willful and that enforcement will not fur[her the purposes of this Chapter.

PASSED FOR PUBLICATION of title this
following vote:

day of ,2009, by the

AYES:

NOES:

ABSENT:

DISQUALIFIED:

ATTEST:

CHUCK REED
Mayor

LEE PRICE, MMC
City Clerk
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Attachment # 2

List of Stakeholders Notified of Elections Commission’s Proposals

AEC Professionals, Inc
Association of Retired San Jose Police Officers and Firefighters PAC
American International Group
BFGC Architects Planners, Inc.
California Clean Money Campaign
Californians for Electoral Reform
Citizens for a Stronger Safer San Jose
Coalition for Responsible Airport
Committee to Protect Fire and Police Services, Yes on Measure B
Hanson, Bridgett, Marcus, Vlahos, Rudy, LLP
Tom Mertens, former Elections Commissioner
Nielsen, Merksamer, Parrinello, Mueller 8, Naylor, LLP
Nelson/Allison Planned Parenthood Advocates
New America Foundation
Ash Pirayou, Esq.
Bianca Pirayou, Esq.
Terry Reilly, former Elections Commissioner
Retired San Jose Police Officers Association
San Jose Firefighters, IAFF Local 230
San Jose POA Political Issues Committee
San Jose/Silicon Valley Chamber of Commerce
San Jose/Silicon Valley Chamber of Commerce PAC (COMPAC)
Santa Clara County Democratic Central Committee
Santa Clara County Republican Party
South Bay Labor Council
Alex Stuart, Esq.
James Sutton, Esq.
Working Pattnerships USA






