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RECOMMENDATION

Approve the following actions and 2009-2010 Appropriation Ordinance and Funding Sources
Resolution amendments in the General Fund resulting from implementation of the new Gaming
Control Ordinance (Title 16) and in order to achieve a service delivery model that is fully cost
recovery and implement greater operational efficiencies:

¢y Gaming Control Administration/Regulation Unit:

(a) Amend the Adopted 2009-2010 Fees and Charges Resolution to decrease the

Cardrooms Card Table Fee from $25,527 per table to $22,162 per table;
2) Gaming Control Licensing/Work Permit Unit:

(a) Increase the Police Department’s 2009-2010 General Fund Personal Services
appropriation by $219,956;

(b) Decrease the Police Department’s 2008-2009 General Fund Non-
Personal/Equipment appropriation by $80,378;

(c) Increase the revenue estimate in the General Fund for Licenses and Permits by
$139,578; '

(d) Authorize the addition of 2.0 Senior Auditor positions in the Police Department
Division of Gaming Control as of January 2010, with interim assistance obtained
through January 2010;

(e) Work Permit Fee Changes:

(1) Amend the Adopted 2009-2010 Fees and Charges Resolution to change
the Work Permit Fees — Work Permit to Work Permit Fees — Cardroom
Employee Work Permit and increase from $333 per initial issue +
fingerprint fees to $470 per initial issue + fingerprinting fees;

(2)  Amend the Adopted 2009-2010 Fees and Charges Resolution to change
the Work Permit Fees - Renewal to Work Permit Fees — Cardroom
Employee Renewal and decrease from $333 per renewal + fingerprint fees
to $307 per renewal + fingerprint fees;

(3)  Amend the Adopted 2009-2010 Fees and Charges Resolution to increase
the General (Non-Criminal) Fingerprinting Fee from $10 per card to $20
per card,
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Amend the Adopted 2009-2010 Fees and Charges Resolution to add a
Work Permit Fees — Third Party Providers of Proposition Player Service
Work Permit and establish the fee as follows: $470 per initial issue +
fingerprinting fees;

Amend the Adopted 2009-2010 Fees and Charges Resolution to add a
Work Permit Fees — Third Party Providers of Proposition Player Service
Renewal and establish the fee as follows: $307 per renewal + fingerprint
fees;

Cardroom License Changes:

(1)

2

&)

Amend the Adopted 2009-2010 Fees and Charges Resolution to remove
the note under the service description and change the title Cardroom
License Application Fee Deposit to Cardroom Employee License
Application Fee Deposit and amend the fee as follows: $10,000 initial
deposit for costs + additional time billed at actual costs of the application
processing and investigation, billed at top salary step, including benefits
and overhead plus any actual costs such as, but not limited to,
transportation, travel and lodging for any City employees. Additional

‘deposits after the initial deposit may be required depending on the length,

complexity, and scope of the investigation. At such time as a licensing
hearing is requested by the applicant, a further deposit to pay the
anticipated costs of the licensing hearing shall be required, including the
cost of the hearing officer billed at top salary step, and the cost of services
of the City Attorney’s Office;

Amend the Adopted 2009-2010 Fees and Charges Resolution to add a
Cardroom Employee License Application Renewal Fee Deposit and
establish the fee as follows: $5,000 initial deposit for costs + additional
time billed at actual costs of the application processing and investigation,
billed at top salary step, including benefits and overhead plus any actual
costs such as, but not limited to, transportation, travel and lodging for any
City employees. Additional deposits may be required after the initial
deposit depending on the length, complexity, and scope of the
investigation. At such time as a licensing hearing is requested by the
applicant, a further deposit to pay the anticipated costs of the licensing
hearing shall be required; including the cost of the hearing officer billed at
top salary step, and the cost of services of the City Attorney’s Office shall
be required;

Amend the Adopted 2009-2010 Fees and Charges Resolution to change
the title Cardroom Permit Amendment Fee to Cardroom Employee Permit
Amendment Fee and amend the fee as follows: $5,000 initial deposit per
amendment for costs + additional time billed at actual costs of the
application processing investigation, and holding the licensing hearing
before the hearing officer, billed at top salary step, including benefits and
overhead plus any actual costs such as, but not limited to, transportation,
travel and lodging for any City employees. Additional deposits after the
initial deposit may be required depending on the length, complexity, and
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scope of the investigation and application hearing. The final cost of
services, including the cost of services of the City Attorney’s Office at the
application hearing shall also be included in the final fee determination by
the Chief of Police at the close of the application hearing;

Amend the Adopted 2009-2010 Fees and Charges Resolution to change
the title Appeal Hearing Deposit to Regulatory Action and Cease and
Desist Hearing Fee and amend the fee as follows: Payment of the City’s
reasonable costs of investigation and prosecution of the case, including
attorneys’ fees incurred by the City up to the date of the hearing;

Amend the Adopted 2009-2010 Fees and Charges Resolution to add a
Cardroom Third Party Providers of Proposition Player Service License
Application Fee Deposit and establish the fee as follows: $10,000 initial
deposit for costs + additional time billed at actual costs of the application
processing and investigation, billed at top salary step, including benefits
and overhead plus any actual costs such as, but not limited to,
transportation, travel and lodging for any City employees. Additional
deposits after the initial deposit may be required depending on the length,
complexity, and scope of the investigation. At such time as a licensing
hearing is requested by the applicant, a further deposit to pay the
anticipated costs of the licensing hearing shall be required, including the
cost of the hearing officer billed at top salary step, and the cost of services
of the City Attorney’s Office;

Amend the Adopted 2009-2010 Fees and Charges Resolution to add a
Cardroom Third Party Providers of Proposition Player Service License
Application Renewal Fee Deposit and establish the fee as follows: $5,000
initial deposit for costs + additional time billed at actual costs of the
application processing and investigation, billed at top salary step,
including benefits and overhead plus any actual costs such as, but not
limited to, transportation, travel and lodging for any City employees.
Additional deposits may be required after the initial deposit depending on
the length, complexity, and scope of the investigation. At such time as a
licensing hearing is requested by the applicant, a further deposit to pay the
anticipated costs of the licensing hearing shall be required; including the
cost of the hearing officer billed at top salary step, and the cost of services
of the City Attorney’s Office shall be required;

Amend the Adopted 2009-2010 Fees and Charges Resolution to add a
Cardroom Third Party Providers of Proposition Player Service Permit
Amendment Fee and establish the fee as follows: $5,000 initial deposit
per amendment for costs + additional time billed at actual costs of the
application processing investigation, and holding the licensing hearing
before the hearing officer, billed at top salary step, including benefits and
overhead plus any actual costs such as, but not limited to, transportation,
travel and lodging for any City employees. Additional deposits after the
initial deposit may be required depending on the length, complexity, and
scope of the investigation and application hearing. The final cost of
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services, including the cost of services of the City Attorney’s Office at the
application hearing shall also be included in the final fee determination by
the Chief of Police at the close of the application hearing;

EXECUTIVE SUMMARY & OUTCOME

The revised Gaming Control Ordinance! provisions went into effect on July 2, 2009; with these
revised provisions staff has identified necessary changes to the City’s Fee Schedule to refine the
City’s gaming regulation operations. Generally, some of the recommendations were noted in the
Manager’s Budget Addendum #28 (MBA #28) [ Attachment A]; however, MBA #28 was not
considered by the City Council during the Budget Study Sessions.

The above recommendations are provided to complete implementation and enable organizational
alignment with the revised Ordinance’s provisions. Approval of these recommendations would
fund the Gaming Control Division (“Division”) with Cardrooms Card Table Fees (‘“Table Fees”),
Work Permits, Licenses and would result in a restructured Division that is fully cost recovered,
along with Division functions having dedicated staff to perform duties.

The cost for operating the Division, located in the Police Department (“Department”), is
currently funded by annual Table Fees paid by gaming businesses. The probity review work
associated with licensing is extremely complex and time-consuming and the Division is currently
backlogged about 47 license applications. Licensees are required to renew their Licenses once
every three (for key employees) or five years (for stockowners). Additionally, the permitting for
Work Permits is processed through the Department’s Permits Units. Work Permits applications,
until recently, were backlogged as well. A recent effort by the Department to pilot a new service
delivery approach was successful in eliminating the backlog for work permits.

In order to address licensing backlog and streamline the processes for gaming businesses, the
Department is recommending separating the functions for administration/regulation and
licensing and permitting. The Division would be split into two Units:

»  Gaming Control Administration/Regulation Unit; and,
»  Gaming Control Work Permit/Licensing Unit.

The Division is currently staffed by seven full-time equivalents (FTEs) funded by the collection
of Table Fees. In order to align the Division with the new Ordinance provisions and achieve
greater operational efficiencies, staff is recommending changes to various fees and the addition
of two Senior Auditors which will lead to the restructuring of the Division into two Units that

1 The Gaming Control Ordinance (Title 16) enacted by the City Council on November 9, 1999, created the Division
of Gaming Control within the Police Department. The Division is charged with carrying out the licensing, work
permitting, revenue and tax auditing, regulatory compliance testing, regulation promulgating, and other
administrative functions pursuant to the regulatory program. '
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will be funded by Table Fees, Work Permit Fees, and License Fees for Cardroom stockowners,
key employees, and Funding Source employees.

BACKGROUND

The City’s Gaming Control Division is located in the Police Department and charged with
carrying out the licensing, work permitting, revenue and tax auditing, regulatory compliance
testing, regulation promulgating, and other administrative functions over the permitted
Cardrooms pursuant to the regulatory program. The new Gaming Control Ordinance (Title 16),
effective July 2, 2009, charges the Division with added responsibilities, along with new
compliance provisions for Cardrooms initiated by the recent settlement agreement, which
generally are as noted below:

= Provide the same degree of regulatory oversight over Third Party Providers of Proposition
Player Service (TPPPPS), referred to as the Funding Source as Title 16 has with respect to
Cardroom employees. The Funding Source provides a service to the cardroom in the form of
a “banker” on the California style gaming tables. ’

= “Observed Patron Monitoring Requirements Regulation” whereby the Cardrooms will
prohibit a patron from being in a cardroom, if the patron has been found to be at the premise
for 20 hours. »

= Assume the entire work permit application review, fingerprint (Live-Scan), analysis, and
work badge issuance process for gaming work permits, for which this process was previously
handled by both the Division and the Permits Unit within the Department.

ANALYSIS

This section of the report outlines the changes recommended for the Division, which generally
fall into three categories:

1. Gaming Control Administration/Regulation;
2. Gaming Control Permits/Licensing; and,
3. Additional Issues Considered and Administration’s Position.

Below is the existing organizational detail, entirely funded by Table Fees which is followed by a
detailed discussion of the Division functions.

Chart 1: Existing Gaming Control Division Staffing (Funding Source = Card Table Fees)

l Chief of Police |

I Gaming Administrator ]

1 Sergeant
3 Police Officers
Supervising Auditor
Staff Technician
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Although Title 16, Section 16.32.100, requires the employing Cardroom or Funding Source to
pay the costs and charges incurred for the background investigation for applicants for a gaming
license, the City currently does not bill for these services. The City has not charged for these
costs because the staffing in the Division has been funded entirely by Table Fees. However, due
to the revision in the fee provisions of Title 16 that make the Cardrooms and Funding Sources
responsible for paying the fees for their gaming license applicants as well as for the costs of
Regulatory Actions and Cease and Desist Orders related to the Cardroom or Funding Source,
which will result in additional duties for the Division and to address a significant backlog of
work that has developed over the past two years, staff recommends implementation of these
provisions and new service delivery approaches. Particularly, the staff recommendation would
segregate the regulatory functions from the permitting/licensing function so that fees reflect the
cost for service for each function. This service delivery approach would result in a decrease in
the Table Fees for gaming businesses and new fees for employees.

Chart 2: Proposed Gaming Control Division Staffing & Funding

D Cardrooms Card Table Fees

. Work Permit & License Fees Chief of Police -

Gaming Administrator

Admin/Regulation Unit P erMc ensing Unit
Regulatory Function Work Permit Function License Function
1 Sergeant 75 Police Officer :25 Police Officer
2 Police Officers .50 Staff Technician 2 Senior Auditors
I Supervising Auditor : (Revenue = Cardroom &
.50 Staff Technician (Revenue = Work Permit Fee) TPPPPS Licerice Fea)

Gaming Administration/Regulation Unit

The Gaming Administration/Regulation Unit would be solely charged with providing regulatory
oversight to ensure that the Cardrooms are in compliance with the Ordinance provision outlined
in Title 16 of the municipal code. Currently, this function is provided by the Gaming
Administrator, one Sergeant, two Police Officers, one Supervising Auditor, and 0.5 FTE Staff
Technician (See Chart 1).

The City is recommending a decrease in the Card Table Fees to $22,162 per table to adjust for
the complete cost of providing the administrative and regulatory functions. The resulting loss of
revenue will be captured through Work Permit and Licensing Fees discussed later in this report.
Additionally, the staffing configuration for administrative and regulatory support would remain
the same at 5.5 FTEs. The responsibilities of the Gaming Administration Unit would be as
follows:
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= Promulgate and enforce gaming statutes and rules & regulations;

= Audit the books and records of the Cardrooms and Funding Sources;

= Administrative inspection of the gaming operations including the Funding Sources;

= Investigate customer complaints;

= Monitor the new “Observed Patron Monitoring Requirements Regulation” for compliance;
and, :

= Everything that is required under Title 16, except licensing.

r Gaming Control Permits/Licensing Unit

In order to address the existing backlog of issuing gaming licenses, as well as to absorb the new
workload of approximately 25 TPPPPS owner and key employee license and approximately 120
Work Permit applications, it is recommended that a Gaming Control Permits/Licensing Unit be
established with the sole purpose of licensing and work permitting. This Unit would be funded
by the fees recovered from each applicant seeking work permits or licenses, and requires the
addition of two Senior Auditor positions and transfer of one Police Officer position and one half
of a Staff Technician position from the Administration/Regulation Unit. The proposed staffing
configuration is one Police Officer, two Senior Auditors, and 0.5 FTE Staff Technician (3.5
FTEs).

The responsibilities of the Gaming Permits/Licensing Unit would be as follows:

= Perform criminal and civil background investigation of license applicants;

=  Perform financial analysis of stockowners, key employees, funding source owners and other
license applicants;

=  Perform investigation of renewal applicants (under streamlined approach as recently
developed by the Division);

= - Assist in the preparation of a final recommendation to the Chief of Police regarding any
gaming license denial, conditions or revocations and appear before licensing hearings;

=  Review and approve all work permit applications;

= Provide assistance to cardroom employees as they submit their work permit applications;

»  Collect all appropriate fees associated with the work permit and gaming license application
and establish a City (via Finance Department) account for the individual,

= Enter the applicant into the photo data base;

= Conduct the live scan (digital fingerprinting) of the applicant and forward said information
to the Department of Justice, including follow up and monitoring of DOJ’s efforts to
complete its review;

*  Issue appropriate cardroom identification cards for the specific jobs for which they applied;
and,

= Assist in the preparation of any work permit denial, conditions or revocation notices and
appear before work permit administrative hearings.

Approval of staff’s recommendation would allow the existing Supervising Auditor to begin
conducting more frequent audits of cardroom operations, including but not limited to: casino
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cage, count room, revenue tracing, internal controls, table statistics study and other compliance
reviews. This regulatory oversight has been infrequent due to the lack of capacity.

Below is additional detail of the two separate functions to be performed by this Unit.

Work Permits: Work Permits are generally processed through the Department’s Permits Unit
and cardroom applicants have experienced a backlog due to the workload of the Permits Unit.?
Prior to July 2009, an applicant for a work permit would have waited approximately 60 days to
meet with a member of the Permits Unit for an initial appointment and to start the background
process, which subsequently causes delays in the issuance of a work permit and ability for the
applicant to work. Since April 2009, the City has developed a “One Stop Permit” service
delivery approach on pre-advertised dates, which eliminated the backlog by July 2009.
Additionally, the expedited approach for issuing work permits has provided valuable information
for implementing a new service delivery model by the Work Permits/Licensing Unit of the
Gaming Control Division, rather than the Permits Unit. The transfer of this function to the
Division would allow for the Division to sustain new approaches used to expedite processing of
work permits, allowing applicants to obtain employment by the gaming businesses faster.
Additionally, shifting the cardroom work permit function to this new unit in the Gaming Control
Division from the Department’s existing Permits Unit will allow the existing Permits Unit staff
to increase services to other work permit customers.

Licensing: Licenses are issued to cardroom stockowners and key employees.3 The
investigatory analysis associated with licensing is extremely time-consuming and the Division is
currently backlogged approximately 47 licenses. This backlog exists because of the complexity
of work# and currently there is only one Supervising Auditor performing this review, in addition
to performing other cardroom operational/regulatory audits/functions. The Supervising
Auditor’s work is supervised and reviewed by the Gaming Administrator, who must split duties
between licensing, regulations, compliance, legal support and other regulatory duties.

The backlog exists due to the lack of staffing and compounding this condition is that licensees
are required to renew their licenses once every three (for key employees) or five years (for
stockowners) and the frequent turnover of key employees at gaming businesses. For example,
the recent high turnover of key employees at Garden City, largely resulting from a change in
ownership, has resulted in 29 new applicants since January 2007.

2 The Permits Unit oversees permitting for various functions, such as: taxis, peddler, ambulance operators,
amusement devices, bingo halls, concealable firearms, event promoters, flower vendors, massage parlors, ice cream
vendors, funeral escorts, etc.

3 A Key employee is an individual who is authorized or empowered to make discretionary decisions and has a
significant influence over the gaming operation of the Cardroom.

4 The probity examination of a new gaming license applicant includes a review/analysis of all financial
documentation/transactions for the past 10 years. The practice is consistent with other regulatory agencies such as
Nevada, Maryland and New Jersey, which adopted a 20 year review where the examination period goes back either
20 years or back to age of 18, whichever is less. The City of San Jose has adopted the 10 year review..
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Since the new Gaming Control Ordinance requires that the owners and key employees of the
Funding Sources hold licenses and employees of the Funding Sources obtain work permits, it is
necessary to add staffing to this function to keep up with the current, and anticipated, workload.
The recommended action includes the addition of two Senior Auditor positions, which is a first
step toward stabilizing the Division’s workload. Additional changes may be needed in the
future based on unforeseen impacts such as a large employee turnover, leading to new license
applications and an unanticipated workload for the Division.

Lastly, in addition to monitoring performance, over the next months, staff will be developing
performance/cycle time standards that will include improved estimated time periods to complete
licensing reviews. Specifically, staff will be exploring other service delivery models such as
those used by the Planning, Building and Code Enforcement Department, when processing
development permits or performing regulatory functions, to identify additional improvements
that can be integrated into the current service, consistent with the Title 16’s purposes and
policies.

In order to implement this new service delivery model, a “pipeline” for applications already
submitted must be defined. It should be noted that there is no science for defining which
applications to consider exempt from the new service delivery model, and subsequent collection
of fees/deposit, but staff believes that it has identified a fair approach as defined below:

= Applications submitted before January 2007 will not be subject to the collection of a deposit
or fee.

= Seven applications, which are near complete, will be exempted from collection of a deposit
or fee.

As an added measure of fairness, the City will absorb the cost of a temporary position to work
solely on applications submitted before January 2007, with a goal to hire for this function by
October 2009. All applications that do not fall within the above criteria will be subject to the
collection of a deposit and billed the appropriate application fees as approved in the annual Fees
& Charges Report. Of the 47 backlogged applications, 18 will be exempt from the dep051t and
fees and defined as “pipeline” applications.

Based on the City’s hiring process, the Division anticipates permanently filling two Senior
Auditor positions by January 2010 and providing the necessary training during the first two
months, resulting in slower performance for the remaining fiscal year. However, upon that
period, staff anticipates that thereafter, the City will be able to issue approximately 16 licenses
per year once staff is fully trained and operational. In the interim, the Division will put in place
temporary staffing or contracts to address workload until permanent staff is in place.
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Additional Ordinance Amendments

As part of this recent evaluation, staff also reviewed pending issues that had surfaced in previous
discussions with cardroom operators or owners. Below is a discussion and final determination of
staff’s analyses.: '

Gaming Administrator’s Authority: Staff has evaluated the assignment of the Gaming
Administrator’s authority to ensure that the appropriate “checks and balances” exist within the
current structure and to test whether too much authority rests with the Gaming Administrator.
After evaluation, it has been determined that the Municipal Code, in its current form, contains a
variety of reviews and appeals with respect to the authority of the Gaming Administrator and that
no additional changes to achieve greater “checks and balances” are required at this time. Our
review included some of the following considerations:

Table 1: Title 16, Distribution of Authority and Decision-Making

Type (Muni Code Section) - _ Authority
The Administrator is a civilian appointed by the City Manager who reports
Gaming Administrator directly to the Chief of Police. It is the Chief that has the final authority for many
(16.06.020) of the Administrator’s decisions and who acts upon recommendations by the
Administrator.
Cardroom Permit Amendment The Administrator files a report with recommendations to the Chief, and the Chief
Procedure holds the hearing on the application for a cardroom permit amendment and makes

(16.06.020 - 16.30.220 - 16.30.230) | the final decision on the application.

The Administrator makes a report to the Chief with recommendations on each
Licensing Cardroom License application (stock owners, key employees, etc.) and the Chief
(16.32.120 - 16.32.150 - 16.32.160) holds the licensing hearing and makes the final decision to license or not to
license, and what conditions and restrictions to place on the License.

A request for a hearing regarding the imposition of a minor violation requires the

Minor Violations Chief of Police to appoint a hearing officer to provide a due process hearing if

(16.33.010) requested by a cardroom.
For Licensees other than Stock Ownership Licensees and Cardroom Permittees, a
hearing officer appointed by the Chief of Police with the approval of the City
Hearing Officer for Regulatory Attorney having a rank of Deputy Chief or a civilian City employee with an
Action Hearings equivalent civilian position. A regulatory action hearing for a Stock Owner
(16.34.210) Licensee or Cardroom Permittee is before a retired judge selected by the City
Attorney from a list of three retired judges. The Licensee or Permittee selects one
of the nominees as the Hearing Officer.
Cease and Desist Hearings The City Attorney selects a retired judge as a Hearing Officer.
(16.34.310)

If an applicant for a work permit or work permittee wishes to contest a decision by
the Administrator to deny, suspend, revoke or add conditions to a work permit, the
Chief of Police holds the Show Cause Hearing and makes the decision.

Work Permit Show Cause Hearings
(16.40.050)

Nonprofit Registration Show Cause | Same as with work permit show cause hearings. The Chief of Police is the

Hearing hearing officer.
(16.50.090)
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This is one area where the Gaming Administrator has final authority, but only
after public notice, a 30 day comment period (exception for emergency
regulations), and the Administrator has to respond to all reasonable
comments/objections and explain why the comments were accepted, rejected, or
modified by the Administrator. The Gaming Administrator’s practice consistently
has been to provide informal hearings with the Cardrooms until practical
consensus (or close to it) is reached on final regulations.

Rule Making
(16.06.060) Even here the enforcement of the rules has to be done through an administrative
hearing procedure set out in Title 16 such as the regulatory action hearing
described above or by utilizing one of the administrative enforcement mechanisms
in Title 1, e.g., Chapters 1.13 - Administrative Remedies, and there the hearing is
before the Appeals Hearing Board with a right to judicial review of the Board’s
decision, or by means of an administrative citation under Chapter 1.14, where the
person cited has the right to an administrative hearing before a city appointed
hearing officer with the right to a de novo hearing in Superior Court.

Proposed Appeal Process for Temporary License Revocations: The revised Title 16 allows the
Gaming Administrator the discretion to issue temporary licenses for cardroom and Funding
Source employees who must hold a license in order to be employed by a cardroom or Funding
Source. The original key employee temporary license provision was included in Title 16 as an
accommodation to the Cardrooms in order to allow them to compete in the marketplace for
quality employees by allowing them to offer temporary employment to key employees prior to
the completion of the background investigation process for a regular license. The original Title
16 specifically stated that a temporary license was a temporary privilege creating no continuing
right and allowing the Gaming Administrator to revoke a temporary license at any time without
cause or advance notice.

This provision was continued in the revised Title 16. The revised Title 16 also requires an .
applicant receiving a temporary license, to sign an acknowledgment that no procedural or
substantive rights or privileges are conferred by a temporary license, without prejudice to his or
her procedural rights to a licensing hearing for the denial of the application for the license.
Under both the original and the revised Title 16, a temporary license automatically terminates in
the event an application is withdrawn, or if the Administrator recommends denial of the license
application to the Chief of Police, or if the Chief of Police denies the application after a licensing
hearing.

Two other factors should also be noted in this regard:

= First, the statement of legislative purpose at the beginning of Title 16 (Subsection G of
Section 16.02.010) was amended in the revised Title 16 to clarify the privileged nature of
non-temporary licenses. It specifically states that any license, permit, approval or
registration issued under Title 16 is a revocable privilege and no holder acquires any right in
the license, permit, approval or registration other than the procedural rights granted in the
Title or as required by the United States or California Constitution.

= Second, as a matter of practice, since Title 16 was enacted by the Council in 1999, only one
temporary license has been revoked.
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However, in order to allay any concerns with regard to the absence of formal procedural rights in
the event of a revocation of a temporary license prior to the time that a temporary license
automatically terminates, the Administrator will provide the temporary licensee with prior notice
and an opportunity for an informal administrative review and meeting with the Chief of Police,
or his designee. At that time, the temporary licensee may present any reasons or evidence why
the temporary license should not be revoked prior to the time when it would automatically
terminate. If the Chief of Police does not overrule the Administrator’s decision, the temporary
licensee always has the ability to seek judicial review of the decision.

The implementation of an informal review process for Temporary Licenses addresses concerns
expressed by the gaming businesses and does not require an Ordinance amendment since the
Chief of Police has the inherent authority as the Administrator’s supervisor to review the
Administrator’s decisions. If the Chief of Police does not overrule the Administrator’s decision,
the temporary licensee always has the ability to seek judicial review of the decision. The
implementation of an informal review process for Temporary Licenses addresses concerns
expressed by the gaming businesses and does not require an Ordinance amendment since the
Chief of Police has the inherent authority as the Administrator’s supervisor to review the
Administrator’s decisions.

This appeal process would only be considered if the person holding a temporary license has fully
complied with the requirements set forth under:

= Title 16, Gaming Control Ordinance ,
= California Gambling Control Act; and,
= Any other California laws governing Gambling.

Additionally, no temporary license holder will be given the opportunity for an appeal if that
person was convicted of a felony after the temporary license was issued, but before the Chief of
Police grants a permanent license.

Transfer of Gaming Control Division to Another Department: The Gaming Control Division’s
placement within the Administration has also been evaluated to ensure that the Division is
optimally performing and appropriately located within the Administration. Prior to passage of
Title 16, the Chief of Police administered the old cardroom ordinance under Title 6 of the
Municipal Code. The consultant engaged by the City to review the City’s regulation of
cardrooms in 1998 recommended a department of gaming control under the direction of the City
Manager. When Title 16 was enacted in 1999, the City Council decided that the Gaming
Administrator would be a civilian appointed by the City Manager but who reports directly to the
Chief of Police.

At the time that oversight functions were moved to the Police Department, and subsequent
establishment of the Gaming Control Division, questions arose whether the Division would be
better placed in the Office of the City Manager. At this time, the Division will remain in the
Police Department, but the Office of the City Manager will work more closely with the
Department to address gaming business concerns as they arise and will propose regular
communication between the City Manager, or designee, Chief of Police, and gaming businesses.
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Staff will reevaluate the placement of the Division in one year and determine if the Division is
appropriately located within the Administration. The City Auditor’s forthcoming audit on
gaming oversight will be helpful in evaluating the proper location of this function within the
Administration.

EVALUATION AND FOLLOW-UP

The Department will implement the recommended actions once approved. No further Council
Action is required. The Office of the City Manager will implement a process to improve the
frequency of communication with gaming businesses.

PUBLIC OUTREACH/INTEREST

D Criterion 1: Requires Council action on the use of public funds equal to $1 million or
greater. (Required: Website Posting)

D Criterion 2: Adoption of a new or revised policy that may have implications for public
health, safety, quality of life, or financial/economic vitality of the City. (Required: E-
mail and Website Posting)

D Criterion 3: Consideration of proposed changes to service delivery, programs, staffing
that may have impacts to community services and have been identified by staff, Council or
a Community group that requires special outreach. (Required: E-mail, Website Posting,
Community Meetings, Notice in appropriate newspapers)

The development of the revised Title 16, as approved by the City Council, involved the gaming
businesses and final revisions were negotiated with them. The proposed fee structure was
discussed with the gaming businesses and no disagreement with this structure was expressed
during the revision of Title 16.

‘Additionally, the City has met with representatives of the gaming businesses to review the
concepts in this report, share fiscal assumptions, and discuss service efficiencies that would be
gained from this recommendation. In June 2009, the City Manager’s Office led a meeting with
the two gaming businesses to share recommendations included in MBA #28. Since that time,
greater operational efficiencies have been achieved and new ordinance provisions regarding an
informal appeal process for Temporary License has been developed for recommendation to the
City Council. A meeting has been requested with the gaming businesses during the week of
August 17 to review staff’s final recommendation and analyses.
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COST SUMMARY/IMPLICATIONS

The result of splitting the Gaming Control Division into two separate Units has an impact on the
cost of each function and the revenue generated. In the new service delivery model, the cost of
each function will be fully recovered by the new fees established.

Administration/Regulatory Unit Function: The Administration/Regulatory Unit function is
supported by the Table Fees. If the recommendations in this memorandum are approved, a total
of 5.5 FTEs would support these functions at a total cost of $1,772,993. This includes salaries,
fringe, and overhead for the Police Department positions, Non-Personal/Equipment costs for the
entire Gaming Control Division, and reimbursable costs for 1.35 FTE in the City Attomey’s
Office that work on cardroom regulatory issues. Based on the recommended actions, the Table
Fee would be reduced from the adopted amount of $25,527 per table to $22,162 per table for
each of the 80 cardroom tables. The new regulatory cost of $1,772,993 is $271,159 lower than
the cost in the 2009-2010 Adopted Budget, resulting in savings to cardroom businesses.

Work Permit/Licensing Unit Function:

Work Permits: The recommended action would allocate 1.25 FTEs to the work permit
function, which are supported by the work permit fees and renewals included in the
recommended action as follows: increase the work permit fee from $333 to $470; decrease the
work permit renewal from $333 to $307; and amend the fingerprinting fee from $10 per card to
$20 per card plus the Department of Justice current fee of $32. The annual revenue for the work
permits and renewals are based on the recovering the cost of staff providing processing the work
. permits and the number of Work Permits and renewals expected to be processed during the year.
Projections are based on the previous years’ revenue collected and the new service delivery
model established in the recommended action. For FY2009-2010 an estimated 313 new Work
permits and 211 renewals are expected to be processed. Total revenue is estimated to be
$229,102, an increase of $98,899 from the 2009-2010 Adopted Budget.

Licensing: The recommended action would add two Senior Auditor positions and reallocate
0.25 FTE to address the backlog and ongoing demands for processing cardroom licenses. In
2009-2010, the cost of this new Unit is estimated to be $218,413 with two Senior Auditor staff
starting January 2010, as the Department will need time to recruit and hire. The Unit will be
offset with an estimated $218,413 in revenue. Ongoing, the cost of the additional staff will be
fully recovered through the licensing fees, billed according to the recommended action. The
recommended action also funds temporary staffing to address the backlog beginning in October
2009. An encumbrance will be liquidated to cover costs related to these functions. Unlike the
previous model where all work functions were covered by Table fees, paid entirely by the
gaming businesses, these licensing application fees will be collected from applicants.
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BUDGET REFERENCE
2009-2010
Adopted* Last Budget Action
Fuond i | Appnd | g s Total Appn. |y ating Budget| (Date, Ord. No.)
(Page)
! . 6/23/09
%
001 0501 |Police Personal Services $274,639,883 N/A Ord. No. 28593
001 0502 |Police Non-Personal/ Equipment $21,725,081 N/A* @oAb
qup : ¥ Ord. No. 28593

*The 2009-2010 Adopted Operating Budget was approved by the City Council on June 23, 20009.

COORDINATION

This memorandum has been coordinated with the City Manager’s Budget Office and the City
Attorney’s Office.

CEQA

Not a project.

DEANNA J'SANTANA ROBERT L DAVIS JENNIFER A. MAG

Deputy City Manager Chief of Police Budget Director

I hereby certify that there will be available for appropriation in the General Fund in the Fiscal
Year 2009-2010 monies in excess of those heretofore appropriated therefrom, said excess being
at least $139,578.

NNIFER A. MAGUI
Budget Director
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SUBJECT: DIVISION OF GAMING CONTROL STAFFING MODEL

RECOMMENDED ACTION:

It is recommended the San Jose City Council approve the following actions:

(a) Increase the Police Department’s 2009-2010 General Fund Personal Services.
appropriation by $239,122; '

(b) Increase the Police Department’s 2009-2010 General Fund Non-Personal/Equipment
appropriation by $21,608;

(¢) Increase the revenue estimate in the General Fund for Licenses and Permits by $260 7 30;

- (d) Authorize the addition of 2.0 Senior Auditor positions in the Police Department Division
of Gaming Control,

(e) Amend the Proposed 2009-201 0 Fees and Charges Report to decrease the 2009-2010

‘ proposed Cardrooms Card Table Fee from $25,527 per table to $22,238 per table;

(f) Amend the Proposed 2009-2010 Fees and Charges Report Cardroom License Application
Fee Deposit to remove the note under the service description and change the fee as '
follows: $10,000 initial deposit for costs + additional time billed at actual costs of the
application processing and investigation, billed at top salary step, including benefits and
overhead plus any actual costs such as, but not limited to, transportation, travel and
lodging for any City employees. Additional deposits after the initial deposit may be
required depending on the length and scope of the investigation. At such time as a
licensing hearing is requested by the applicant, a further deposit to pay the anticipated
costs of the licensing hearing shall be required, including the cost of the hearing officer
billed at top salary step, and the cost of services of the City Attorney’s Office;

(g) Amend the Proposed 2009-2010 Fees and Charges Report to add a Cardroom License
Application Renewal Fee Deposit and establish the fee as follows: $5,000 initial deposit
for costs + additional time billed at actual costs of the application processing and
investigation, billed at top salary step, including benefits and overhead plus any actual
costs such as, but not limited to, transportation, travel and lodging for any City
employees. Additional deposits may be required after the initial deposit depending on the
length and scope of the investigation. At such time as a licensing hearing is requested by
the applicant, a further deposit to pay the anticipated costs of the licensing hearing shall
be required; including the cost of the hearing officer billed at top salary step, and the cost
of services of the City Attorney s Office shall be required;

Attachment A
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(h) Amend the Proposed 2009-2010 Fees and Charges Report to change the Cardroom

Permit Amendment Fee as follows: $5,000 initial deposit per amendment for costs +

- additional time billed at actual costs ofthe application processing investigation, and
holding the licensing hearing before the hearing officer, billed at top salary step,
including benefits and overhead plus any actual costs such as, but not limited to,
transportation, travel and lodging for any City employees. Additional deposits after the
initial deposit may be required depending on the length and scope of the investigation and -
application hearing. The final cost of services, including the cost of services of the City
Attorney’s Office at the application hearing shall also be included in the final fee
determination by the Chief of Police at the close of the application hearing;

(i) Amend the Proposed 2009-2010 Fees and Charges Report to increase the 2009-2010
proposed Work Permit Fees - Work Permit from $333 per initial issue -+ fingerprint fees
to $470 per initial issue + fingerprinting fees;

(j) Amend the Proposed 2009-2010 Fees and Charges Report to decrease the 2009-2010
proposed Work Permit Fees - Renewal from $333 per renewal + ﬁngerpnnt fees to $307
per renewal + fingerprinting fees;

(k) Amend the Proposed 2009-2010 Fees and Charges Report to increase the General (Non-
Criminal) Fingerprinting fee from $10 per card to $20 per card;

(1) Amend the Proposed 2009-2010 Fees and Charges Report under Public Safety Permits —
Category I, section 4. Cardrooms to change the name of Appeal Hearing Deposit to
Regulatory Action and Cease and Desist Hearing Fee and to change the Fee as follows:
Payment of the City’s reasonable costs of investigation and prosecution of the case,
including attorneys’ fees incurred by the City up to the date of the hearing.

BACKGROUND

The Gaming Control Ordinance (Title 16) enacted by the City Council on November 9, 1999,
“created the Division of Gaming Control (Division) within the Police Department. The Division
is charged with carrying out the licensing, work permitting, revenue and tax auditing, regulatory
- compliance testing, regulation promulgation, and other administrative functions pursuant to the
regulatory program. The City levies a thirteen percent gross receipts tax on cardroom gaming
- revenue. The Division has the primary responsibility among City agencies for ensuring
compliance with the cardroom tax through financial and compliance reviews and oversight by
the Administrator. The Minimum Internal Control Standards Regulations and Accounting
Regulations that took effect on October 21, 2004, with a compliance date of March 15, 2005, are
an essential part of the Division’s financial oversight over the cardrooms. After these regulations
took effect there was a noticeable increase in reported gaming revenue from the cardrooms in
' companson with the reported gaming revenue in the preceding three years (see attachment). The
gaming revenue increases the cardrooms have seen in the years subsequent to the new
regulations taking effect also reflect the fact that strict regulatory controls on cardrooms are
consistent with the business interests of the cardrooms.

Recently, in an effort to reduce the backlog in work permit applications and renewal
applications, the Department worked with the cardrooms to schedule specific time for cardroom
employees to complete the work permit process. As a result, sixty-five (65) permits were issued .
over a period of five (5) days. During this process, the Department worked closely with both
cardrooms in identifying new and renewal applications requiring processing and review, These
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employees were scheduled in large blocks with both Gaming Division and Permits personnel
working to process the work permit applications. The Department anticipates the current
backlog of new and renewal work permit applications will be eliminated by early June of 2009,
It should be noted that due to limited resources available in the Permits Unit relative to the
demand for services, persons applying for other licenses and permits administered by the Police
Department have also expenenced substantial delays before applications are reviewed and
processed. _

ANALYSIS

The efforts described above were implemented only as a short term fix to the cardroom work

permit processing situation. As a long term solution, the Division of Gaming Control will

~ assume the duties of processing all cardroom work permits as a “one stop” shop on or about July
1, 2009. The Division will be equipped with a live scan device (an electronic device that scans
and sends fingerprints to obtain criminal history background records of applicants from the

. California Department of Justice), photo capture station, identification card printer and necessary
peripherals in order to efficiently process cardroom work permit applications in a timely manner.
The Department anticipates that applicants for cardroom work permits will be able to be
interviewed, processed and issued a work permit within approximately two weeks after receipt of -
a completed application, barring circumstances beyond the control of the Department, such as a
delay by the Department of Justice in returning a criminal history record on an individual.

The costs for operating the Gaming Division are funded entirely by annual table fees charged to
the cardrooms. The Gaming Division currently includes one Deputy Director (the Administrator

“of the Division), one Supervising Auditor, one Staff Technician, one Police Sergeant, and three
Police Officers. This staffing model has not been adequate to effectively address all of the
services that should be provided by the Gaming Division, including the processing of license and
work permit applications and renewals.

San Jose Municipal Code Section 16.32.100 of Title 16 provides that gaming license applicants
pay the costs incurred in the background investigation. The City has not been regularly billing
for these services because the current staffing in the Gaming Division has been funded by the
cardroom table fees. Gaming licenses are required for cardroom owners and their key employees
(examples of key employees include the cardroom general manager, casino manager, director of -
security and surveillance, director of human resources). The revised Title 16 (Ordinance No.
28517) adopted by the City Council on April 7, 2009 takes effect on July 2™, The financial
review. work associated with licensing is extremely time-consuming and the Gaming Division is
currently backlogged with approximately 40 licenses. The licensees are required to renew their -
licenses once every three (for key employees) or five years (for stockowners), and the Division is
in the process of revising its renewal application to streamlme the information required for
renewal.

In order to address both backlogs and streamlinie the processes for the cardrooms and their
employees, the Department is recommending the creation of a second unit within the Gaming
Division for licensing and permitting. The Gaming Division would be split into two sections
with only the Gaming Administration Unit funded by the cardroom table fees; and the Gaming
License/Work Permit Unit funded by fees recovered from each applicant. The new
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License/Work Permit Unit would be tasked with conducting financial background investigations
as part of the license application process and the receipt and processing of employee work
perrmts including fingerprinting. This structure, which is also an effort to mitigate backlog,
requires the addition of two Senior Auditor positions. The reallocation of one Police Officer

position and 0.5 of a Staff Technician position from the Administrative Unit would reduce the
annual cardroom table fees. Costs for the positions in the License/Work Permit Unit would be
recovered through the cardroom work permit fees and background investigative fees (for
licenses) charged to each applicant. Remaining staff in the Administrative Unit would include
0.5 of a Staff Technician position, one Deputy Director, one Supervising Auditor, one Police
Sergeant, and two Police Officers. These posmons would continue to be supported by the
cardroom table fees.

~This action would allow the Department to effectively and efficiently carry out the duties of the
Division; reduce the annual table fees imposed on the cardrooms; and recover costs associated
with the background investigation of gaming license and work permit applicants. The new
structure should also help to ensure that permitting and licensing occurs in a more timely fashion,
and facilitates employment at the cardrooms. The responsibilities of the two sections of the
Gaming Division would be as follows:

Gaming Administration Unit
e Enforce Title 16, the Gaming Control Ordinance and its rules & regula’uons
Promulgate regulations .
Audit the books and records of the cardrooms
Administrative inspection of the garmng operations
Investigate customer compIalnts :
Everything that is required under Title 16 except for Chapter 16. 32 (hcensmg) and
Chapter 16.40 (work permits).

9 @ o o 9

Gaming License/Work Permit Unit

o Perform criminal and civil background investigations of license applicants -

o Perform financial analyses of stockowners key employees, funding source owners and
other license applicants :

»  Perform investigations of renewal applicants

e Assist in the preparation of a final recommendation to the Chief of Police regarding any
gaming license denial, conditions or revocations and appear before licensing hearings.
Review and approve all work permit applications
Provide assistance to cardroom employees as they submit their work permit applications

e Enter cach work permittee into the database, which is linked to the City Finance
Department and generates an account for the individual

e Collect all appropriate fees associated with the work permit and gaming license
application
Enter the applicant into the photo data base '

o Conduct the live scan (digital fingerprinting) of the applicant and forward sa1d
mfonnatmn to the Department of Justice
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Robert L. Davis
Chief of Police




SJPD - Division of Gaming Control
Cardroom Gaming Revenue Analysis 2001 through 2008

BAY 101 13%
, ' Gaming Bevenue Taxes
2001 40,790,851.00 |  5,302,810.63
2002 32,684,500.00 | * 4,248,985.00
2003 37,301,912.00 |  4,849,248.56

),300.0¢ 7;138,339.00
| sagaz03400| 712816442
GARDEN CITY _ ' 13%
Year Gamigg Revenue Taxes
2001 - 26,096,767.45 |  3,509,579.77 |
2002 27,199,597.00 | * 3,535,947.61
2003 26,791,038.00 |.

3,482,834.94

Combined Cardrooms | 13%
Year Gaming Revenue Taxes
2001 ' 67,787,618.45 8,812,390.40
2002 59,884,097.00 7,784,932.61
| 2003 64,092,950.00

8,332,083.50
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$10 per card

$20 per card

Public Safety Permits - Category I: Cardrooms

*Appeal Hearing Deposit” revised as "Regulatory Ac’uon and
Cease and Desist Hearing Fee"

Pre-2000-2001

The amount of anticipated costs, as determined by the
City Attomey on a case-by-case basis, Including, but not
{imited to, the fee charged by hearing officer and any other
associated costs of recording the hearing

Payment of the City’s reasonable costs of investigation and
prosecution of the case, including attorneys’ fees incurred by the
City up to the date of the hearing

Card Table Fee

2008-2009

$24,482 per table

$22,238 per table

Cardroom License Application Eee Deposit .-

2000-2001

Cost of application processing, investigation, and holding
the licensing hearing before the Police Chief, billed at top
salary step, including benefits and overhead plus any
aciual costs such as, but not limited to, transportation,
travel, and lodging for any City employees. The amounts
will be specified In a guideline Schedule of Costs and

{Charges that will be published, maintained, and updated

by the Administer of Gaming Control.

$10,000 initial deposit for costs + additional time billed at actual
costs of the application processing and investigation, billed at
top salary step, including benefits and overhead plus any actual
costs such as, but not limited to, transportation, travel and
lodging for any City employees. Additional deposits after the
initial deposit may be required depending on the length and
scaope of the investigation. At such time as a licensing hearing is
requested by the applicant, a further deposit to pay the
anticipated costs of the ficensing hearing shall be required,
including the cost of the hearing officer billed at top salary step,
and the cost of services of the City Attorney’s Office ‘

Cardroom License Application Renewal Fee Deposit .

N/A

N/A

$5,000 initial deposit for costs + additional time billed at actual
costs of the application processing and investigation, billed at
top salary step, including benefits and overhead plus any actual
costs such as, but not limited to, transportation, travel and
lodging for any City employees. Additional deposits may be
required after the initial deposit depending on the length and
scope of the investigation. At such time as a licensing hearing is
requested by the applicant, a further deposit to pay the
anticipated costs of the licensing hearing shall be required;
including the cost of the hearing officer billed at top salary step,
and the cost of services of the City Attorney’s Office shall be
required

Cardroom Permit Amendment Fee

- 2000-2001

$5,000 per amendment

$5,000 initial deposit per amendment for costs + additional time
billed at actual costs of the application processing investigation,
and holding the licensing hearing before the hearing officer,
billed at top salary step, including benefits and overhead plus
any actual costs such as, but not limited to, transportation, travel
and lodging for any City employees. Additional deposits after
the initial deposit may be required depending on the length and
scope of the investigation and application hearing. The final cost
of services, including the cost of services of the City Attorney’s
Office at the application hearing shall also be included in the
final fee determination by the Chief of Police at the close of the

Work Permit Fees - Renewal

2008-2009

$307 per renewal + fingerprint fees

application hearing )
i No Change

[Work Permit Fees - Work Permit

2008-2009

$307 per initial issue + fingerprint fees

$470 per initial issue + fingerprint fees






