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. SUBJECT
CP08-007 & ABC08-009. Appeal of the Planning Commission's decision to deny, as
mandated by the Municipal Code, a Conditional Use Permit and Determination of Public
Convenience or Necessity to allow the off-sale of beer, wine at an existing convenience store
located on the northeast corner of Bird Avenue and Auzerais Avenue.

RECOMMENDATION
The Director of Planning, Building and Code Enforcement recommends the City Council deny
the subject Conditional Use Permit and not make a Determination of Public Convenience or
Necessity by finding that the required findings for a Determination of Public Convenience or
Necessity cannot be made and that there is not a significant overriding public benefit served by
the proposed off-sale of alcohol.

OUTCOME
Should the City Council deny the proposed Conditional Use Permit, the proposed retail tenant
space would continue to operate as a convenience store, although the applicant indicates the store
may potentially close if not allowed to also sell alcoholic beverages. Should the City Council
approve the subject request, the site would be permitted to acquire an ABC license to allow the
off-sale of beer and wine.

EXECUTIVE SUMMARY OF OFF-SALE APPROVAL PROCESS
On February 1, 2006, City Council-adopted regulations affecting establishments that sell
prepackaged alcohol for off-site consumption ("off-sale alcohol") became effective. The
updated regulations revise the approval process and inc.Jude enhanced findings for approval of an
off-sale proposal as part of a Conditional Use Permit, and new mandatory findings for a
Determination· of Public Convenience or Necessity (previously referred to as a Liquor License
Exception), when such a determination is required by the State Department of Alcohol Beverage
Control (ABC). .
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The enhanced findings for a Conditional Use Permit include a provision to address the
proliferation of establishments in close proximity to existing off-sale uses by generally limiting
the number of establishments to four (4) within a 1,000-foot ra4ius. Additionally, the existing
finding that addresses the location of such establishments proximate to sensitive uses such as
schools and residences has been augmented to add public parks, childcare centers, social service
agencies, and residential care and service facilities to the list of sensitive uses. If a new off-sale
alcohol establishment is to be located within 150 feet of a residential use or residentially zoned
property, or within 500 feet of one of the other specified sensitive uses, it must be determined
that the proposed establishment is situated and oriented such that it would not adversely affect
the sensitive use(s).

The Department of Alcohol Beverage Control (ABC), prior to licensing of a new off-sale alcohol
establishment in an area of undue concentration or high crime (as defined by State law), requires
business operators to obtain a Determination of Public Convenience or Necessity from the local
jurisdiction. In the early ·1990's, the City of San Jose developed the Liquor License Exception
process to provide for consideration of requests for such a determination.. With the new
regulations, the process has been renamed consistent with the State terminology. All
applications for a Determination of Public Convenience or Necessity are considered by the
Planning Commission in conjunction with any associated application for a Conditional Use
Permit. The revised regulations include factual findings the Planning Commission is required to
make in order to approve a request for a Determination of Public Convenience or Necessity. The
four findings are as follows:

1. The proposed use is not located within a Strong Neighborhoods Initiative or Neighborhood
Revitalization area or other area designated by the city for targeted neighborhood
enhancement services or programs, or located within an area in which the chief of polIce has
determined that the proposed use: (a) would be detrimental to the public health, safety, or
welfare of persons located in the area, or (b) would increase the severity of existing law
enforcement or public nuisance problems in the area; and

2. Approval of the proposed use would not result in a grouping of more than four (4)
establishments that provide alcoholic beverages for off-site consumption within a one
thousand (1,000) foot radius from the proposed use; and

3. The proposed use would not be located within five hundred (500) feet of a school site, day
care center site, public park, social services agency site, residential care facility site or
residential service facility site, or within 150 feet of a site upon which a residential use is
conducted or that is residentially zoned; and

4. Alcohol sales would not represent a majority of sales, stock, or shelving space of the
proposed use;

Should the Planning Commission find that the above conditions exist; further, consideration of
the request is subject to discretionary findings. If the Planning Commission is unable to make all
necessary findings noted above in order to consider making a Determination of Public
Convenience or Necessity, it is compelled to deny both the request for a Conditional Use Permit
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and Detennination of Public Convenience or Necessity. Appeal of the PlannIng Commission's
decision is heard by the City Council. One of the changes made to the ordinance was to include
the opportunity for the City Council to make a finding of overriding public benefit should one of
the mandatory factual findings not be met. The City Council is the only decision-making body
that can make the finding of greater public benefit. .

This repOlt, along with the Planning Commission staff report, includes a discussion of the project
and whether the required findings can be made in both the case of the Conditional Use Pennit
and in the Determination of Public Convenience or Necessity. The Planning Commission was
unable to make all necessary findings for a Determination of Public Convenience or Necessity in
that the subject use is within 150 feet of a residential use and is located in a Strong
Neighborhood Initiative area (Delmas Park). Therefore, the Commission was compelled to deny
both the request for aConditional Use Pennit and Detennination of Public Convenience or
Necessity as discussed below. The applicant subsequently appealed the Commission's decision
to deny these applications to the City Council. Based on an analysis of the findings required for
the City Council to approve the Conditional Use Pennit and Determination of Public
Convenience and Necessity in the face of negative factual findings by the Planning Commission,
staff believes that the City Council cannot make any of the findings necessary to find that
"significant or oveniding public benefit or benefits will be served by the proposed use."

BACKGROUND
Planning Commission Hearing
On April 8, 2009, the Planning Commission held a public hearing to consider the proposed
CondHional Use Permit and Determination of Public Convenience or Necessity (File Nos. CP08
007 & ABC08-009). The Director of Planning recommended the mandatory denial of the
Conditional Use Permit and request for a Determination of Public Convenience or Necessity
because two of the required four findings for the Detennination of Public Convenience and
Necessity could not be made. As stated in the original staff report (see attached), staff was
unable to find that the proposed off-sale use is not located within one hundred and fifty (150)
feet of a residential use or residentially zoned property and that the use was not located in a
Strong Neighborhoods Initiative area.

Commission Discussion
In their initial testimony, the applicant (Assegedetch Desta) noted that the use was oriented away
from residential uses, as the residences are behind the store. She also stated that the store would

.specifically provide beer and wine for the Ethiopian market and that there was significant
support for the proposal in the community. The applicant also stated that the addition of alcohol
sales would make the store more viable. Baktash Amini spoke in opposition to the proposal,
stating that the area already had a significant amount of alcohol sales. He also believed there
was a group of recovering alcoholics living nearby. Almaz, a neighbor and member of the
Ethiopian community spoke in support of the project, citing the convenience it would provide for
members of the community to do all their shopping at once place. The applicant noted that the
one speaker in opposition was connected to another business nearby that sold alcohol. After that,
the public hearing was closed. After some clarifications by staff regarding the community
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meeting (indicating that the SNI NAC opposed the project but the neighbors in the Ethiopian
community supported it), Commissioner Campos moved to deny the CUP and Determination of
Public Convenience or Necessity as mandated by the Municipal Code, which was seconded.
Both Commissioners Campos and Zito noted that they could notmake a recommendation to the
City Council to overturn their recommendation on appeal. There was no further discussion on
the item.

The Planning Commission denied the proposed project by a vote of 7-0-0.

Appeal
On April 17, 2009, a nearby neighbor, Tedrose Ababe Shiferaw, appealed the Planning
Commission decision to deny the subject proposal (see attac~ed Notice of Appeal and associated
petition). The Permit Appeal requests that the City Council find that the proposed off-sale of
alcohol proposal at the proposed convenience store would provide overriding public benefits and
that the Council could make a Determination of Public Convenience or Necessity to allow the
issuance of the ABC licenses required to operate the proposed business.

ANALYSIS
The original staff report (see attached) provides a full analysis of this project with respect to the
findings required to be made by the Planning Commission to approve a Conditional Use Permit
(CUP) and to make a Determination of Public Convenience or Necessity (PCN). In summary,
staff's review provided the Planning Commission with information enabling that body to make
all the required findings for-the Conditional Use Permit, but enabling them to make only two of
the four findings required to make a Determination of Public Convenience or Necessity (PCN).
In this case, approval of both a CUP and PCN is necessary in order for a Liquor License to be
issued by the State of California.

The Planning Commission was unable to make the required findings that the subject use was
more than 150 feet from a residential property and that the project was not located in a Strong
Neighborhoods Initiative Area. Upon an appeal, per Title 6 of the San Jose Municipal Code,
where the four required findings cannot be made, the City Council may still make a
Determination of Public Convenience or Necessity if it finds that that a "significant or overriding
public benefit or benefits will be served by the proposed use." The City Council would also be
required to make at least~ of the four speCial findings listed below:

A. The proposed outlet for the off-sale ofalcoholic beverages would enhance orfacilitate the
vitality ofan existing commercial area without presenting a significant impact on public
health or safety. -

B. The census tract in which the proposed outlet is located has a low population density in
relation to other census tracts in the city, and the proposed outlet would not contribute to an
over-concentration in the absolute numbers ofoutlets for the off-sale ofalcoholic beverages
in the area.

C. The census tract in which the proposed outlet for the off-sale ofalcoholic beverages is
located is unusually configured and the proposed outlet would act as a convenience to an
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underserved portion ofthe community without presenting a significant impact on public
health or safetY. .

D. The proposed off-sale ofalcoholic beverages is incidental and appurtenant to a larger retail
use and provides for a more complete and convenient shopping experience.

Findings of Overriding Public Benefit
Staff does not believe that any of the four findings, described above, can be made in regard to the
proposed off-sale of alcohol. The census tract in which the proposed outlet is located does have
a lower population density (4.7persons per acre in this census tract versus 13.9 persons per acre
as the City average) in relation to other census tracts in the city, largely because the tract includes
industrial property in the StocktonlWest Julian area, where very few residents live. This does
not, however, lead to a situation where there is not an over-concentration in absolute numbers of
outlets, as there are a few nearby outlets for alcohol sales. The census tract is also not configured
in such a way that this area is underserved. As a fairly small convenience store, the proposed
off-sale is not appurtenant to a larger retail use, nor does the alcohol sales use particularly
enhance or facilitate the viability of the nearby commercial area.

CONCLUSION
Based on the above analysis and the analysis provided in the original staff report, staff concludes
that no findings for overriding public benefit can be made by the City Council and recommends
that a Conditional Use Pelmit and Determination of Public Convenience or Necessity to allow
off-sale as an incidental use at this location be denied.

ALTERNATIVES
The City Council in their review of the project can take the following actions:

1. Uphold the Planning Commission's decision to deny the subject Conditional Use Permit and
Determination of Public Convenience or Necessity and have the retail store operate without
the sale of alcohol (or potentially not begin operating), or

2. Approve the project as suggested by the applicant/appellant and permit the off-sale of beer
and wine at the new convenience store.

o
Criteria 1: Requires Council action on the use of public funds equal to $1 million or
greater. (Required: Website Posting)

Criteria 2: Adoption of a new or revised policy that may have implications for public
health, safety, quality of life, or financial/economic vitality of the City. (Required: E-
mail and Website Posting)

o Criteria 3: Consideration of proposed changes to service delivery, programs, staffing
that may have impacts to community services and have been identified by staff, Council
or a Community group that requires special outreach. (Required: E-mail, Website
Posting, Community Meetings, Notice in appropriate newspapers)

PUBLIC OUTREACH

o
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Although this item does not meet any of the above criteria, staff followed Council Policy 6-30:
Public Outreach Policy. A notice of the public hearing was published, posted on the City's web
site, and distributed to the owners and tenants of all properties located within 500 feet of the
project site. A sign has been posted on the project site. A community meeting was held on
September 8, 2008 in conjunction with the Delmas Park NAC. A notice for the ~ommunity

meeting was sent to the owners and tenants of all propel1ies located within 500 feet of the project
site. Approximately 30 members of the public attended the community meeting. At least half
the attendees (including the entire NAC) were strongly opposed to the alcohol sales use, citing
concerns over clime, loitering, litter and pre-existing off-sale locations nearby. Some attendees
supported the opportunity for an ethnic market to provide a wider ranger of goods. Copies of
this staff report have also been posted on the City website. Staff has been available to discuss
the proposal with members of the public.

COORDINATION
Preparation of this memorandum has been coordinated with the City Attorney's office.

CEQA
Exempt

\ ·~A
~ JOSEPH HO ED'rl[~~~CTOR

Planning, Building and Code Enforcement

For questions please contact Darryl Boyd at 408-535-7800

Attachments:
• Draft City Council Resolution
• Planning Commission Staff Report & Attachments
• Notice of Appeal and Associated Petition.
• Plans

cc: Applicant/Appellant



RESOLUTION NO.

Resolution ofthe City Council of the City of San Jose denying, as mandated by
the Municipal Code, a Conditional Use Permit and Determination of Public
Convenience or Necessity to use certain real property described herein for the
purpose of allowing the sale of beer and wine for off-site consumption located at
394 Bird'Avenue.

FILE NOS. CP08-007 & ABC08-009

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF SAN JOSE:

WHEREAS, pursuant to the provisions of Chapter 20.100 of Title 20 of the San Jose

Municipal Code, on January 22, 2008 and August 21, 2008, an application (File Nos. CP08-007

& ABC08-009) was filed for a Conditional Use Permit and Determination ofPublic

Convenience or-Necessity to allow the sale of beer and wine for off-site consumption, on that

certain real property (hereinafter refelTed to as "subject property"), situate in the CP Commercial

Pedestrian Zoning District, located at the northeast comer of Bird Avenue and Auzerais Avenue

(394 Bird Avenue) and

WHEREAS, the subject property is all that real property described in Exhibit "A," which

is attached hereto and made a part hereof by this reference as if fully set forth herein; and

WHEREAS, on April 8, 2009, the Planning Commission denied the application, from

which decision the propeliy owner has appealed to this City Council; and

WEREAS, pursuant to and in accordance with Chapter 20.100 of Title 20 of the San Jose

Municipal Code, this City Council conducted a hearing on said application on June 2,2009,

notice ofwhich was duly given; and

WHEREAS, at said hearing, this City Council gave all persons full opportunity to be

heard and to present evidence and testimony respecting said matter; and

WHEREAS, at said hearing this City Council received and considered the reports and

recommendation of the Director of Planning, Building and Code Enforcement; and

WHEREAS, at said hearing, this City Council received in evidence a development plan

for the subject property entitled, "Abyssinia Market." Said plan is on file in the Department of

Planning, Building and Code Enforcement and is available for inspection by anyone interested

herein, and said development plan is incorporated herein by this reference, the same as if it were

fully set forth herein; and

CC Agenda: 06-02-09
Item No.
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WHEREAS, said hearing was conducted in all respects as required by the San Jose

Municipal Code and the rules of this City Council;

NOW, THEREFORE:

After considering evidence presented at the Public Hearing, the City Council finds that the
f?llowing are the relevant facts regarding this proposed project:

1. This site has a designation ofNeighborhood/Community Commercial on the adopted San Jose
2020 General Pla,n Land Use/Transportation Diagram.

2. The project site is located in the CP Commercial Pedestrian Zoning District.

3. Under the provisions of Section 15301 of the State Guidelines for Implementation of the
Califomia Environmental Quality Act (CEQA), this project is exempt from environmental
reVIew.

4. The project proposes incidental off-sale ofbeer and wine at an existing 1,530 square foot
convenience/ethnic goods store.

5. The project includes no exterior modifications to the existing building.

6. The site is bordered by multi-family residences to the north and single-family residences to the
east of the site. There is a vacant lot to the south of the site, across Auzerais, that was fOIDlerly
a gas station. A mixture of commercial and industrial uses are located to the west of the site,
across Bird Avenue.

7. The project site is Legal Non-conforming for parking, in that there is no off-street parking on
site. The addition of the off-sale of alcohol does not affect the parking required.

8. The subject retail establishment is a convenience store/ethnic market that currently closes at
9:00PM.

9. The existing convenience store proposes to utilize no more than 10 percent of the floor area to
the sales of alcoholic beverages.

10. The Police Department memorandum indicates that the project site is located within an area of
overconcentration with respect to off-sale licenses, but is not located in an area with a high
crime rate. The Police Department has indicated that they are opposed to the issue of off-sale
of alcohol in conjunction with the convenience store proposed at this location.

11. Due to a higher than average license concentration, the project is subject to the requirements
for a Determination ofPublic Convenience or Necessity for a liquor license for the off-sale of
alcoholic beverages. The granting of such a detehnination requires that four specific findings
be made as prescribed by Title 6 of the San Jose Municipal Code.

12. The proposed use is within a Strong Neighborhood Initiative area or other area designated by
the city for targeted neighborhood enhancement services or programs.

13. The project site is not located within 500 feet of a school.

14. The project site lli located adjacent to and within 150 feet of residentially zoned property to the
east and south.
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15. The above mentioned residential use is oriented in a manner that the front of the houses are not
oriented towards the use.

16. The project site is located in a census tract with an existing over-concentration ofliquor
licenses, and there are two other off-sale establishments within 1000' ofthe subject site.

17. On April 8, 2009, the Planning Commission held a public hearing to consider the proposed
Conditional Use Permit and Determination of Public Convenience or Necessity (File Nos.
CP08-007 and ABC08-009). The Director of Planning recommended denial of the Conditional
Use Permit and request for a Determination of Public Convenience or Necessity because two of
the required four findings for the Determination of Public Convenience and Necessity could
not be made.

18. On April 17, 2009, a nearby neighbor appealed the Planning Commission decision to deny the
subject proposal (see attached Notice of Appeal). The Permit Appeal requests that the City
Council find that the proposed off-sale of alcohol proposal provides an overriding public
benefits and that the Council make a Detennination ofPublic Convenience and NecessitY to
allow the issuance of the ABC licenses required to operate the proposed business insofar that
the convenience store provides beer and wine sales only in conjunction with a full-service
convenience store.

19. Upon an appeal, Title 6 allows the City Council to make a Determination of Public
Convenience or Necessity for a proposal that does not meet all ofthe required factual findings,
if the Council makes a finding of significant and overriding public benefit.

20. The census tract in which the proposed outlet is located does have a lower population density
(4.7persons per acre in this census tract versus 13.9 persons per acre as the City average) in
relation to other census tracts in the city, largely because the tract includes industrial property
in the StocktonIWest Julian area, where very few residents live. This does not, however, lead
to. a situation where there is not an over-concentration in absolute numbers of outlets, as there
are a few nearby outlets for alcohol sales.

21. The census tract is also not configured in such a way that this area is underserved.

22. As a small 1,530 square foot convenience store, the proposed off-sale is not appurtenant to a
larger retail use.

23. The alcohol sales use does not enhance or facilitate the viability of the nearby commercial area

Based on the above stated facts, the City Council concludes and finds:

1. Based on the findings in the subsection below, the City Council is not able to make a
Determination ofPublic Convenience and Necessity for the subject liquor license in that:

a. The proposed use is located within a Strong Neighborhoods Initiative area or other area
designated by the city for targeted neighborhood enhancement services or programs, or
located within an area in which the chief ofpolice has determined that the proposed use
would be detrimental to the public health, safety, or welfare ofpersons located in the area,
or increase the severity of existing law enforcement or public nuisance problems in the area
and is therefore not in conformance with ~he requirements ofTitle 6 of the SJMC; and

b. The proposed use would not lead to the grouping of more than four off-sale uses within a
one thousand-foot radius from the proposed use; and
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c. The proposed use would not be located within five hundred feet Of a school, day care
center, public park, social services agency, or residential care or service facility. The
proposed use 1£ within one hundred fifty feet of an existing residence and is therefore not in
conformance with the requirements of Title 6 ofthe SJMC.

d. Alcohol sales would not represent a majority of the proposed use.

e. The City Council can not make a finding of significant and overriding public benefit

2. The City Council concludes and finds, based on the analysis of the above facts in regards to the
Conditional Use Permit, that:

a. The use which is located closer than five hundred (500) feet from any other use involving
the off-sale of alcoholic beverages, situate either within or outside the City, that the
proposed location of the off-sale of alcoholic beverages use would not result in a total of
more than four (4) establishments that provide alcoholic beverages for off-site consumption
within a one-thousand (1,000) foot radius from the proposed location; and

b. The use is not located closer than five hundred (500) feet from any child care center, public
park, social service agency, residential care facility, residential service facility, elementary
school, secondary school, college or university. The use is located closer than one hundred
fifty (150) feet from a residentially zoned property, but the proposed use is situated and
oriented in such a maImer that would not adversely affect such residential use in that the
building entrance faces northwest, towards the major intersection and not towards the
residences.

Finally, based on the above-stated findings, with respect to the Conditional Use Permit, the City
Council finds that:

1. The proposed use at the location requested will not:

a. Adversely affect the peace, health, safety, morals or welfare of persons residing or
working in the surrounding area; or

b. Impair the utility ofvalue of the property of other persons located within the vicinity of
the site; or

c. Be detrimental to public health, safety or general welfare; and

2. The proposed site is adequate in size and shape to accommodate the yards, walls, fences
. parking, loading facilities, landscaping and other development features prescribed in this

Title, or as is otherwise required in order to integrate said use with the surrounding area.

3. The proposed site is adequately served:

a. By highways or streets of sufficient width and improved as necessary to carry the kind
and quantity of traffic such use would generate; or by other forms of transit adequate to
carry the kind and quantity of individuals such use would generate; and

b. By other public or private service facilities as are required.

The two permits are linked together; without the Determination of Public Convenience or
Necessity, the Conditional Use Permit cannot be issued.
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Based on all of the above findings for both applications, this project for off-sale of alcohol is
hereby denied.

DENIED this 2ndday of June 2009, by the following vote:

AYES:

NOES:

ABSENT:

DISQUALIFIED:

VACANT:

CHUCK REED
Mayor

ATTEST:

LEE PRICE, MMC
City Clerk
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1. The proposed use of this site is a market selling items. The sale ofalcohol
will be a very small portion of the retail space. The proposed site would not
represent a majority of the proposed use.

2. The site is Grocery store selling beer and wine not a Liquor store. The store
hours are from 9:00 A.M to 9:00 P.M. to meet the neighborhood and
resident's convenience and necessity.

3. The proposed off-sale license is not within 500 feet of school, day care
center, public parks, social service, agency, residential care or service
facility.

4. To sell beer and wine for Public Convenience and Necessity.
The proposed site has strong support by the Neighborhood and
Residents in the area.
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