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WAIVER OF CLAIMS AND INDEMNIFICATION AGREEMENT
Between METROPOLITAN TRANSPORTATION COMMISSION and CITY OF SAN JOSE

THIS AGREEMENT is made and entered into as of the __ day of April, 2009, by and between
the Metropolitan Transportation Commission, a regional transportation planning agency established pursuant
to California Government Code § 66500 et seq., (herein called "MTC"), and CITY OF SAN JOSE (herein
called "CITY").

WITNESSETH

WHEREAS, MTC has entered into a technical services agreement with several consulting firms
(herein called "the Consultants"), under which the firms will provide assistance to various Bay Area cities in

¯ the retiming of traffic signals in those cities (herein called "the Project"); and
WHEREAS, CITY is participating in the Project by receiving assistance from one of the Consultants

(herein called "the Consultant");
WHEREAS, the parties wish to def’me CITY’s obligations to MTC respecting waiver of claims and

indemnity;
NOW, THEREFORE, the parties hereto agree as follows:

1.0 WAIVER OF CLAIMS AGAINST MTC
CITY waives all claims by CITY, its directors, supervisors, officers, employees, or agents against

MTC, its commissioners, officers, and/or employees for damages, loss, injury and/or liability, direct or
indirect, resulting from CITY’s participation in the Project and/or the services provided to CITY by the
Consultant under contract to MTC. CITY’s waiver shall not apply to liability arising from and caused by the
adjudicated or admitted negligence or willful misconduct of MTC, its commissioners, officers, and!or
employees.

2.0 INDEMNIFICATION AND DEFENSE
CITY agrees to indemnify, hold harmless and defend MTC, .its commissioners, officers, and

employees from any and all third party claims, demands, lawsuits; liability, loss, damages, injury and/0r
liability, direct or indirect (including any and all costs and expenses in Connection therewith), resulting from
or in connection with provision, of services to CITY by the Consultant under contract with MTC, to the
extent such claims, demands, etc. are not covered by the Consultant’s indemnification of MTC in the
Consultant’s contract with MTC. CITY’s indemnification obligation shall not apply to liability arising from
and caused by the adjudicated or admitted negligence or willful misconduct of MTC, its commissioners,
officers, agents, and employees.

IN WITNESS WHEREOF, this agreement has been executed by the parties hereto as of the date first
written above.

METROPOLITAN TRANSPORTATION
COMMISSION

CITY OF SAN JOSE

Steve Heminger, Executive Director Lee Price, City Cl~rk

Approved as to Form ~nd Legality:

Johnny ~u. ty City Attorney~

 

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. 



ATTACHMENT- RSTP CONSULTANT INDEMNIFICATION AND INSURANCE REQUIREMENTS
08/13/08 Page 2

INDEMNIFICATION

Consultants are required to indemnify and hold harmless MTC and all client jurisdictions from any
and all claims, demands, suits, loss, damages, injury, and!or liability, direct or indirect (including
any and all costs and expenses in connection therewith), incurred by reason of any negligent or
otherwise wrongful act or omissions of the consultants; and, at their own cost, expense, and risk, to
defend any and all claims, actions, suits, or other legal proceedings brought or instituted against
MTC and all client jurisdictions, arising out of such negligent or otherwise wrongful act or
omission, and to pay and satisfy any resulting judgments.

The indemnification obligation shall not apply to liability arising from and caused by the
~adjudicated or admitted negligence or willful misconduct of MTC or any client jurisdictions. If the
adjudicated or admitted negligence or willful misconduct of MTC or any of the client jurisdictions
contributes to a loss, the consultant shall not be obligated to indemnify such indemnitee for the
proportionate share of such loss caused by such negligence or willful misconduct.

INSURANCE

Consultant must obtain and maintain at their own expense the following types of insurance for the
duration of the agreement: (1) Worker’s Compensation Insurance, as required by the law, and
Employer’s Liability Insurance in.an amount no less than $1,000,000; (2) Commercial General
Liability Insurance with a combined single limit of not less than $1,000,000 for injury to any one
person and for any one occurrence and $2,000,000 general aggregate applying separately to this
project; (3) Automobile Liability Insurance in an amount no less than $1,000,000; and (4) Errors
and Omissions Insurance in the amount of $1,000,000. The Commercial General Liability
Insurance policy shall contain an endorsement to include MTC, its Commissioners, officers,
representatives, agents and employees and all client jurisdictions as additional insureds and to
specify that such insurance is primary and that no MTC or client jurisdiction insurance will be
called on to contribute to a loss. Certificates of insurance verifying the coverages and the required
endorsements and signed by an authorized representative of the insurer must be delivered to MTC
prior to issuance of any payment under the Agreement by MTC.
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