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RECOMMENDATION

1. Accept the Administration’s status report regarding City Council direction from the
February 24, 2009 Council meeting.

OUTCOME

The following Status Report contains information in response to questions raised during the
February 24, 2009 City Council meeting on the Administration’s proposal for cost-sharing for
Downtown Entertainment Zone policing and an update on the process for evaluating options for
a new Entertainment Zone Policing Model.

BACKGROUND

On February 24, 2009, per Council direction, the Administration brought forward a proposal
to authorizea change in the fee methodology for the Public Entertainment Business
Permit charged to Public Entertainment Businesses operating in the Downtown Entertainment
Zone to include costs related to police enforcement of the Public Entertainment Permit
Ordinance. In addition, the Administration outlined possible changes to the Entertainment Zone
Policing Model. The City Council supported changing the fee methodology outlined by staff
while providing additional direction on the structure of the fee, additional community outreach,
and the possibility of a "shut-off" mechanism if the affected nightclubs become a member of a
Business Improvement District (BID) which is established to pay for policing services. Council
further directed the Administration to change "the policing model in the Entertainment Zone to
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fully embrace the ’community policing’ concept," incorporating a variety of values aimed at
improving the overall environment downtown.

The City Council further directed that any fee, whether it is a fee attached to the Entertainment
Permit or BID, and any proposed policing model must keep police officers within the Chief’s
"chain of command."

Separately, the City Council further directed the Administration to return to Council by April 21,
2009 with a status report that includes:

A proposed alternative policing model, and a description of any changes that the Police
Department has already implemented in the past 2 years;
An analysis of the feasibility of the Redevelopment Agency serving as the entity
implementing a hybrid "secondary employment" program; and
An analysis of the feasibility for assessing a cost recovery fee on any establishment located
in the Entertainment Zone that serves alcohol after 11 p.m., or some other appropriate time.
Such a fee would require a mechanism.separate from the Entertainment Permit. "

Subsequent to the meeting, the City Manager’s Office requested legal advice regarding the
feasibility of several elements of the Council’s direction. The ,Analysis" section of this memo is
intended to provide a status update on the above direction and identification of concerns with
implementing the Council direction.

ANALYSIS

Proposed Alternative Policing Model

Downtown Entertainment Zone History_

Prior to March 2006, the Police Department’s deployment model focused upon cruise
enforcement and heavy patrol, reacting to incidents as they occurred.

Approximately $1,000,000 was spent annually on special teams and officers working overtime to
conduct traffic enforcement and alleviate grid lock cruise traffic. Holdovers of the police swing
shirrwere very common, with over 100 officers being directed to downtown in an attempt to
maintain order. Officers were held over from their regular work schedule, often two hours or
more, to respond to downtown issues. During this period, the number of nightclubs had grown
rapidly in the downtown area.

Historically, the Police Department utilized the following deployment tactics as part of their
deployment model:

Heavy cruise enforcement with traffic check points on Santa Clara St.
Full freeway diversions at 1:30 AM, forcing all traffic onto highways 280 and 880.
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Road blocks were set-up at night club areas to control traffic and crowds.
Motorcycle officer teams wrote citations and responded to incidents.
Foot patrol’s on Santa Clara Street were deployed to quell disturbances.
Aggressive clearing tactics were utilized to discourage unruly crowd massing.

Current Deployment Strategy

In March 2006, a new Entertainment Zone deployment model was implemented, which involved
designated zones of responsibility in the downtown core. Three zones were developed: North,
Central, and South, with a team of officers and one or more supervisors in each zone. Each team
was responsible for handling their area with a variety of options including static posts near night
club areas, foot patrol, roving vehicle patrol, and bicycle patrol. The number of officers assigned
to a given area was based upon density of venues and level of activity.

Officers were required to proceed to their areas to conduct proactive enforcement. Dedicated
Entertainment Zone transport officers were implemented to increase productivity and efficiency.

Also beginning in March 2006, the Police Department began to implement a host of new ideas
focused on a comprehensive strategy to address downtown issues. With the development of
Downtown Services Unit (DSU), the Department began to work on strategies to address the
problems in the Entertainment Zone.

The new strategy included the following:

Modified cruise traffic diversion, utilizing traffic cones.
Elimination of the use of road blocks, check points and full diversions,
Emphasis on juvenile curfew enforcement through mobile curfew centers.
Development of the parking garage teams and security procedures.
Reallocation of Entertainment Zone officers throughout the downtown area.
Entertainment Zone areas divided into zones with team responsibility and emphasis on
supervision.
Requirement of two-person cars to reduce excessive police vehicle presence.
Reduction of police-assisted crowd clearing by shifting more responsibility to club
owners.

Continued outreach to nightclub owners, with emphasis on education, accountability, and
enforcement to reduce disorderly conduct.

This new strategy has resulted in the following:

Major reduction of downtown vehicular and pedestrian traffic.
Downtown streets have a greater accessibility.
Reduced presence of juvenile gangs.
Reduction of costly swing shift holdovers.
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Noticeably better safety and civility in city parking garages.
Overall reduction in serious assaults.
Large reduction in nightclub incidents, aggressive police tactics, and massive emergency
responses.

Lastly, in fall 2008 the City Manager’s Office hired a Downtown Coordinator and the Police
Department appointed a new Downtown Services Unit commander, Lt. Larry McGrady: In prior
years, the Police Department did not use a Lieutenant in this position. The Lieutenant will have
a higher level of supervisor and oversight which will allow additional time to observe trends in
the Entertainment Zone, meet more regularly with nightlife business owners, and work with the
Downtown Coordinator to research and implement various trainings for police officers and
nightlife business owners. Since last fall the City Manager and Police Department have been
working on a host of changes to the deployment model:

Reduced the number of overtime officers assigned to the Entertainment Zone from 40-44
to 30-32 on Friday and Saturday nights.
Required two-man patrol cars and two-man walking beats evenly spread out across
downtown.
Eliminated officers deployed in tactical uniforms and required regular uniforms to aid in
community style policing.
Developed mandatory training .for all officers working in the Entertainment Zone with
nightclub participation.
Opened outreach with Downtown Coordinator and Downtown Services Unit with
nightlife business owners, managers, and security personnel.
Hired John Thayer, a nationally recognized authority on policing Entertainment Zones, to
make specific recommendations to the City Manager as to how best to achieve the City
Council goals of improving the downtown policing model.

While these positive changes have been a good initial step the City is pursuing a comprehensive
workplan to meet Council’s vision for a new deployment model.

Future Downtown Entertainment Zone Policing Model

To implement Council’s direction to change the Entertainment Zone policing model, the City
Manager has formed small working group made up of members from the City Manager’s Office
and Police Department to work with the consultant. The City Manager’s Downtown
Coordinator, Downtown Services Unit Lieutenant, and Consultant are conducting extensive
observations and interviews in the Entertainment Zone with patrons, nightclub stakeholders, and
police officers. In addition, a community outreach meeting/workshop has been scheduled. The
purpose of the workshop is to discuss specific ideas to change the current policing model and
will involve the City Manager’s Office, Police Department, nightlife business owners, and
representatives from the San Jose Restaurant and Entertainment Association and San Jose
Downtown Association.
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In addition, the City Manager’s Downtown Advisory Committee, which was created by Council
in April 2008, will meet on April 30, 2009 and staff will be outlining work done to date, and as
well as the future workplan.

As discussed during the February 24, 2009 City Council meeting, the Police Department has
started to implement trainings for officers who work in the Entertainment Zone. The City
Manager’s Downtown Coordinator and nightclub owners will be assisting in that training. As
the Entertainment Zone policing model continues to evolve, trainings will be adjusted to
accommodate the new model.

It is apparent that changing the policing model will require the implementation of several
recommendations from the Hospitality Zone Assessment (HZA) Report, which Council adopted
in April 2008. Any new model will require a collaborative approach. Potentially reducing the
officers and how they are deployed in the Entertainment Zone will require expanded training
programs in the nightclubs in the areas of management, server, and security-training. The
Council can expect when recommendations for a modified policing model are brought forward
other complementary recommendations that will enhance a policing model will also be brought
forward.

Whileit is important that San Jose strives to make downtown a friendly and welcoming
destination, it is imperative that the City endeavor to provide the best public safety possible to its
residents and visitors. Across the country, cities are developing new styles of policing
entertainment zones. The Administration’s goal is for San Jose to be on the forefront of policing
models for our entertainment zone so we can continue positive changes to our evolving
downtown and welcome residents and visitors to the downtown.

Redevelopment Agency Serving As An Entity Implementing Secondary Employment
Program

If the services of off duty police offices are to be paid for with redevelopment funds, a
redevelopment purpose must be articulated. If a redevelopment purpose can be articulated, the
issue becomes one of who will be "directing" those officers while they are performing services
under their contract with the Redevelopment Agency (RDA). If that duty is retained by the
Chief of Police, under the Fair Labor Standards Act (FLSA), the .officers would be entitled to
have the hours worked as secondary employment included in their regular hours of employment
with the City, which would therefore be counted towards entitlement to overtime. At the
February 24, 2009 Council meeting, Council gave clear direction that supervision of the police
officers working in the Downtown Entertainment Zone remain within the Chief’s "chain of
command."

Assuming the officers were under the sole direction of the RDA and not directed by the Chief of
Police, the issue would be whether the RDA was truly a "separate and independent" entity from
the City so that the overtime provisions of the FLSA would not apply. While the City and the
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RDA are separate legal entities, the reality is that the Executive Director of the RDA is an
employee of the City and the RDA and the City have the same governing membership/board.
Moreover, if the City contributes any monies to the RDA and towards the employment of the
secondary employment officers by the RDA, the officers must be compensated as if they were
working on-duty, at an overtime rate of pay, for the City.

Waiving The Cost Sharing Fee For Entertainment Venues That Become Members Of A
Business Improvement District ("BID")

If it is anticipated that a BID will be created that will include enhanced police services being
offered in the form of secondary employment officers, again the issue of who will be "directing"
those officers needs to be addressed. If that duty is retained by the Chief of Police, the same
FLSA issues discussed above are raised. Additionally, if the BID is made up of all property
owners in the area, participation by the City as a property owner in the BID could lead to an
argument that the City is a direct employer of the officers, which would also require payment of
overtime under the FLSA. If in this alternative the BID were solely made up of nightclubs
properties or other nightlife business this would not be an issue.

Fee Assessed on Downtown Businesses Serving Alcohol

The state regulates the sale, service and distribution of alcohol. As such, the City is preempted
from regulating the manufacture, sale, purchase, possession or transportation of alcoholic
beverages. Consequently, the City would be preempted from indirectly attempting to achieve the
same result by assessing a fee on alcohol service. However, the City could regulate nuisance and
criminal activity associated with alcoholic beverages’ retailers when such activity places a
greater burden on police services.
Staff originally proposed a change in the fee methodology for the Public Entertainment Business
Permit (charged to Public Entertainment Businesses operating in the Downtown Entertainment
Zone) to include costs related to police enforcement of the Public Entertainment Permit
Ordinance. This charge was based upon statistics that showed the increased police presence
required in the Entertainment Zone is correlated to several factors: alcohol, concentration of
entertainment venues and the number of people in the venues.

If the City had statistics that showed business establishments that sell alcoholic beverages
compared to comparable venues that do not serve alcoholic beverages create or result in nuisance
or criminal activity in or around their businesses which in turn results in an unusual burden on
the City for police services, the City could, by ordinance, create an administrative program to
regulate those nuisance and criminal activity. Currently, the Police Department is researching
and analyzing all available data in the Entertainment Zone to ascertain if such a conclusion can
be made.

It should be noted that pursuing such a regulatory approach may have unintended consequences
of impacting new hotel and restaurant development as these venues can obtain permits to serve
alcohol. Staff will bring this data forward to Council when it is complete.
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EVALUATION AND FOLLOW-UP

Staff is currently scheduled to return to the City Council during the May/June Budget Process
with a proposal to authorize a change in the fee methodology for the Public Entertainment
Business Permit charged to Public Entertainment Businesses operating in the Downtown
Entertainment Zone to include costs related to police enforcement of the Public
Entertainment Permit Ordinance.

PUBLIC OUTREACH/INTEREST

Staff will be holding a community outreach meeting/workshop with nightlife business owners.
In addition, the City Manager’s Downtown Advisory Committee will hear updates on this project
before the Administration returns to Council.

Criterion 1:
greater.
(Required:

Requires Council action on the use of public funds equal to $1 million or

Website Posting)

Criterion 2: Adoption of a new or revised policy that may have implications for public
health, safety, quality of life, or financial/economic vitality of the City. (Required: E-
mail and Website Posting)

Criterion 3: Consideration of proposed changes to service delivery, programs, staffing
that may have impacts to community services and have been identified by staff, Council or
a Community group that requires special outreach. (Required: E-mail, Website Posting,
Community Meetings, Notice in appropriate newspapers)

COORDINATION

This memorandum was coordinated with the Police Department, City Attorney’ s Office and
Redevelopment Agency.

PAUL KRUTKO
Chief Development Officer

For questions please contact Lee Wilcox, Downtown Coordinator, at (408) 535-8172.


