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RECOMMENDATION

It is recommended that the City Council approve an ordinance of the City of San Jose amending
Chapter 4.70 of Title 4 of the San Jose Municipal Code (SJMC), by adding a new Part to provide
a cap on the amount of Telecommunications Users Tax (TUT) paid by service users provided
celtain conditions are satisfied, which Part shall expire on December 31, 2012 unless otherwise
extended, shortened, or revised by the City Council.

OUTCOME

By amending Chapter 4.70 of the City of San Jose's Municipal Code to provide a Cap,
service users in the City who qualify for the Cap that pay at least $50,000 in TUT
annually will not be subject to disproportionate financial impacts as a result of the
implementation of the new TUT ordinance.

EXECUTIVE SUMMARY

Since 1970, the City has imposed a telephone utility users tax on every person in the City using
intrastate telephone services at the rate of 5%.

On August 5,2008, the City Council approved for placement on the November 4,2008 ballot, a
measure, designated as Measure K, to replace the existing tax with an updated
telecommunications users tax, which would reduce the 5% tax rate to 4.5%, apply the tax to all
intrastate, interstate and international communications services (e.g., private communication
services, voice mail, paging and text messaging) regardless of the technology used to provide
such services and continue to tax existing communication services including landline, wireless,
Voice over Internet Protocol (VoIP), and bundled services, where taxable and non-taxable
services are bundled together. Under cunent federal law, the City cannot tax Internet access.
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On August 5, 2008, the City Council also directed the Finance Department to continue working
with utility users to determine if the new telecommunications users tax would create a
disproportionate financial impact, and, if so, to provide a mitigation plan to the Council if the
ballot measure was approved by the voters.

On November 4, 2008, the voters approved Measure K.

In accordance with Council direction, the Finance Department recommends the adoption of an
ordinance amending Chapter 4.70 of Title 4 of the San Jose Municipal Code by adding a new
Part to Cap the maximum amount of TUT payable by service users that meet certain threshold
requirements related to payment of the tax or the predecessor tax,provided certain conditions are
satisfied. The Cap is available to all service users that voluntarily apply to pay the tax Cap and
that meet the eligibility requirements discussed below.

As part of the City's outreach and education effort in preparing for the implementation of the
new Telecommunications Users Tax, staff conducted numerous meetings with several of the
utility users in the City along with the San Jose Silicon Valley Chamber of Commerce. The input
staff received from these meetings helped establish a framework and criteria in developing the
proposed TUT Cap.

The intent of the proposed TUT Cap is to mitigate a significant financial impact to the service
users that are currently paying TUT to the City of at least $50,000 annually, thus protecting the
City's TUT tax base. The proposed Cap will expire on December 31, 2012, allowing staff time
to evaluate the program before returning with a longer term proposal.

BACKGROUND

On August 5, 2008, Council adopted Resolution No. 74527 to put forth ballot measure K on the
November 4,2008 election, which reduces the Telecommunications Users Tax rate from 5% to
4.5% and updates the ordinance to apply the tax equally regardless of technology used in order to
support essential City services. As part of the outreach efforts, Council directed Staff to work
with large San Jose businesses and the San Jose Silicon Valley Chamber of Commerce to make
sure there were no unintended impacts to our business community. Ifthe proposed telephone
user's tax created a disproportionate financial impact, then staff would work with utility users to
provide a mitigation plan to the Council if the ballot measure was approved.

In August of2008, staff began holding numerous meetings with some of the City'S utility users
and the Chamber of Commerce.

On November 4th
, 2008, an overwhelming majority ofresidents voted to approve Measure K and

the results were certified by the County Clerk on December 2, 2008.

On December 22, 2008, Staff notified approximately 200 telecommunications service providers
about the new voter approved tax ordinance along with a copy of Measure K, which the service
suppliers must implement no later than April 1.
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In January 2009, staff conducted individual meetings with several of the utility users to review 
their TUT documentation in order to assess the potential impact of the new TUT on them, and 
whether a Cap might help to alleviate any disproportional financial impact.   
 
 
ANALYSIS 
 
Measure K, which reduces the City’s TUT rate and broadens the tax application, was intended to 
be a revenue preservation proposal for the City.  Since Measure K results in a reduction in the 
tax rate, the impact to residents and small to medium sized businesses is anticipated to be 
minimal.  Most may likely experience a reduction in the amount of TUT they pay.  However, due 
to the broadening of the tax base, some medium and large businesses may experience a greater 
impact by paying a larger amount in TUT.  Therefore, given the value the City places on our 
business community, Council directed staff to work with the San Jose Silicon Valley Chamber of 
Commerce and continue discussions with large San Jose businesses and develop a plan that 
would mitigate the possibility of a disproportionate tax burden on large businesses.  
 
The TUT Cap being recommended by Staff, is intended to set a maximum amount a particular 
business would pay to the City, based on specific criteria.  The Cap is intended to minimize the 
impact of increases in the TUT large businesses would be subject to under the new TUT 
Ordinance and not create a disproportionate financial impact on them.   
 
In order to achieve the objectives noted above, service users that participate in the Cap Program 
must meet the following criteria (it should be noted that the CAP Program is not limited to 
businesses, any service user that satisfies the requirements is eligible for the Cap): 
 
In order to be eligible for the Cap: 
 
The service user must demonstrate to the reasonable satisfaction of the Director of Finance 
(“Director”) that the Service User’s Base Year Tax was at least $50,000.  Commencing in 
calendar year 2009, the $50,000 threshold requirement will increase by 2% annually.  Base Year 
Tax means the amount of Telecommunications Users Tax paid to the City by a Service User 
during the calendar year preceding the calendar year for which the Service User applies to the 
Director for the Cap.  For example, if a Service User applies for the Tax Cap in 2009, it must 
demonstrate to the Director that it paid a minimum of $50,000 in telecommunications users tax 
to the City in 2008.  If a Service User applies for the Tax Cap in 2010, it must demonstrate to the 
Director that it paid a minimum of $51,000 in telecommunications user’s tax to the City in 2009. 
 
Once the service user has demonstrated to the reasonable satisfaction of the Director that its Base 
Year Tax was at least $50,000 (plus a 2% growth rate for each year after calendar year 2008), as 
described above, the service user shall pay to the City what it paid to the City as its Base Year 
Tax, increased by 2% annually thereafter, as its Cap.  For example, a service user that paid 
$100,000 in telecommunications user’s tax to the City in 2008 would pay a Tax Cap in the 
amount of $102,000 for calendar year 2009. 
 
Each service user requesting a Cap must submit an application to the Director, using a form 
prescribed by the Director, setting forth the names and addresses of each of its service suppliers 
with which it transacts business in the City, in addition to any other information requested by the 
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Director, which the Director deems reasonably necessary to determine the amount of tax paid to
the City for the previous calendar year, for purposes of determining the Service User's Base Year
Tax.

For calendar year 2010 and for every calendar year thereafter, the deadline to submit an
application and all substantiating documentation is March 1. However, since 2009 is the first
year to implement the proposed Cap, the Service User must submit its application to the Director
and provide the Director with all required documentation on, or before, July 31, 2009. The
Director will grant or deny the Service User's application for the Cap no later than 60 deWs after
the date the Service User submits its application.

No later than 30 days after written notification from the Director that the Service User satisfied
the requirements of this new Part, the Service User shall prepay the Cap. The Service User may
take a deduction from its Cap in the amount of the tax already paid by the Service User during
the calendar year. If the Service User elects to take a deduction, the Service User shall provide
documentation for the amount of the deduction as proof of payment of the tax along with its
payment of the Cap to the Director. For each calendar year thereafter, the Service User shall
prepay to the City the full amount of its Cap by October 31, commencing October 31,2009, for
calendar year 2010.

If the amount of tax paid to the City during the calendar year in which the Service User applies
to the Director for the Cap exceeds the amount of the Cap owed, then the Service User may
apply for a refund or, at its election, have such amounts applied towards its Cap payment for the
following calendar year. However, a Service User that elects to pay the Cap will not be entitled
to a refund in the event the Cap exceeds the amount of the tax the Service User would have
otherwise paid to the City.

Once the Cap has been determined by the Director, the Service User shall pay to the City the Cap
for each calendar year thereafter. The Service User does not need to reapply for the Cap.
However, if the Service User elects to opt out of the Cap, then the Director ofFinance must be
notified by October 31 of the preceding year. Once a Service User elects to opt out ofthe Cap,
the Service User will pay the entire tax owed the City, subject to the provisions of the ordinance,
for that calendar year and every calendar year thereafter with no Cap, until such time as the
service user reapplies and the Director determines a new Cap for the Service User.

The Director has the authority to conduct audits of Service Users and service providers to ensure
compliance with the provisions of the Cap.

As discussed above, Service Users shall prepay the Cap owed the City by delivering payment to
the Director on or before October 31 for the next calendar year, commencing October 31, 2009
for calendar year 2010. If a Service User fails to deliver payment to the Director by October 31,
the Cap will no longer apply to the Service User for that calendar year and the Service User will
be required to reapply to the Director for a new Cap; and, in the meantime, will continue to remit
to its service suppliers the tax that would have otherwise been owed the City.

However, the Cap will be reinstated if the Service User pays the Tax Cap owed and a penalty of
10% of the amount of the Tax Cap and interest on the Tax Cap and penalty at the rate set forth in
Chapter 1.17 of Title 1; no later than 15 days after the due date.
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The City will notify each service supplier identified on Service User's application that the
Service User has prepaid the Cap to the City and the service supplier is no longer required to
collect the City'S TUT from the Service User. Failure by the Service User to sufficiently or
correctly identify each of its service suppliers with which it transacts business in the City on its
application will alleviate the City of its obligation to notify such service supplier of Service
User's prepayment and the service supplier shall continue to collect and remit the tax that would
have otherwise been owed the City.

The Cap will expire on December 31, 2012, unless otherwise extended, shortened, or revised by
the City Council. Service Users participating in the program are required to make their TUT
records available for staff or the City's TUT consultant to review on an annual basis.

EVALUATION AND FOLLOW-UP

The TUT Cap will initially be effective for three years. Staff will continue to hold cooperative
meetings with the Service Users under the program and perform an annual data review with the
help of the City's TUT Consultant. Staff will work with the Service Users in the Cap Program
and the Chamber of Commerce to re-evaluate the impacts of the Cap and will make
recommendations to the Council before December 31, 2012, taking into consideration impacts
relative to the City'S financial condition.

POLICY ALTERNATIVES

No Cap - would result in Service Users who qualify for the proposed Cap paying a
disproportionate amount of taxes, which is contrary to the Council's direction.

PUBLIC OUTREACHIINTEREST

o Criteria 1: Requires Council action on the use of public funds equal to $1 million or
greater. (Required: Website Posting)

o Criteria 2: Adoption of a new or revised policy that may have implications for public
health, safety, quality of life, or financial/ec.onomic vitality of the City. (Required: E
mail and Website Posting)

o Criteria 3: Consideration of proposed changes to service delivery, programs, staffing that
may have impacts to community services and have been identified by staff, Council, or a
Community group that requires special outreach. (Required: E-mail, Website Posting,
Community Meetings, Notice in appropriate newspapers)

COORDINATION

This memorandum has been coordinated with the City Manager's Office and the City Attorney's
Office.
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FISCAL/POLICY ALIGNMENT

The TUT Ordinance change is consistent with the budget balancing strategy principle to focus on
improving business practices. The TUT Ordinance change includes streamlining, innovating,
and simplifying City operations so that services can be delivered at a higher level of quality, with
better flexibility, and at a lower cost, and fmthers the City's overall economic goals.

COST SUMMARYIIMPLICATIONS

The cost ofthis change to date has been $4,500 for postage and printing which has currently
been absorbed by the Finance Department's non- personal budget.

BUDGET REFERENCE

N/A

CEQA

Not a project.

For questions, please contact Scott P. Johnson, Director of Finance at (408) 535-7001.
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